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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1924. 


LAURA A. HUBLER ET AL., APPELLEE, V. MODERN WOODMEN 
OF AMERICA: DAVID M. FAGER, APPELLANT. 


FIiLeD APRIL 10, 1924. No. 22688. 


Insurance: CHANGE OF BENEFICIARIES. Under the facts outlined in 
the opinion, held that there was no legal or equitable change of 
beneficiaries named in the benefit certificate in controversy issued 
by a fraternal beneficiary association. 


APPEAL from the district court for Dodge eeintys A. M. 
Post, JUDGE. Affirmed. 


Cain & Johnson, for appellant. 
Henry M. Kidder and S. S. Sidner, contra. 


Heard before LETTON, DEAN and DAY, JJ., and REDICK, 
District Judge. 


PER CURIAM. 

This is an action to recover $2,000 on a fraternal benefit 
or life insurance certificate issued May 4, 1917, by the Mod- 
ern Woodmen of America, a fraternal beneficiary associa- 
tion, insurer, to David M. Hubler, insured. Laura A. 
Hubler, wife of insured, was named in the benefit certificate 
as beneficiary to the extent of $1,000, and the children of 
insured, John H. Hubler, Elmer W. Hubler, Maud D. Hen- 
derson, Sadie M. Wintersteen, Emma E. Henderson and 
Pear! A. Raush, as beneficiaries in equal shares to the extent 
of $1,000 in all. When the benefit certificate was in force, 
insured died February 5, 1920. Plaintiffs are the benefici- 
aries named and defendants are the insurer and David M. 
Fager, a rival claimant to the insurance. In an answer 
to the petition, the insurer pleaded that it refused to pay 


(1) 
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the insurance to plaintiffs because Fager claims to be the 
sole beneficiary under a change alleged to have been made 
in his favor by insured January 28, 1920; that insurer re- 
fused to recognize Fager as beneficiary for the reason that 
insured failed to comply with the by-laws and regulations 
relating to the manner of making such a change and was not 
mentally competent to make it; that insurer be permitted 
to pay the insurance into court for distribution. This course 
was taken and insurer was discharged from further liabil- 
ity. Fager filed a cross-petition pleading a change which 
made him beneficiary and demanded the insurance. Upon 
a trial before the district court without a jury, the issues 
were decided in favor of plaintiffs and the cross-petition 
was dismissed. Fager has appealed. 

The question presented by the appeal is the effect, if any, 
to be given to the attempt to substitute Fager as beneficiary 
for the wife and children of the insured. 

January 28, 1920, insured, using a blank form on the back 
of the benefit certificate, signed and acknowledged before a 
notary a purported change, expressing a wish to surrender 
the original benefit certificate and to have a new one issued 
in favor of Fager. So indorsed, the benefit certificate was 
received by the head clerk of insurer at Rock Island, Illinois, 
January 30, 1920. The purported change did not comply 
fully with the by-laws and regulations of insurer. There was 
a failure to pay a fee essential to such a change and the rela- 
tionship of Fager to insured was not stated. Beneficiaries 
are limited to particular classes and there was nothing to 
show that Fager belonged to one of them. A new benefit 
certificate was never issued. Failure to comply with regu- 
lations in these respects.made the purported change inoper- 
ative within the meaning of the insurance contract and the 
by-laws. Insured did not do all in his power to make the ° 
change. Insurer, acting within its power and questioning 
the mental capacity of insured, refused to recognize Fager 
as beneficiary and to issue a new benefit certificate in his 
favor. In this state of affairs insured diea February 5, 
1920. On the record presented it is clear that there was no 
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legal substitution of Fager for the wife and children of 
insured. It seems equally clear that there was no equitable 
change. The original beneficiaries were within a class of 
persons entitled to receive benefits. They were natural ob- 
jects of insured’s affections, care and bounty. For their 
benefit the assessments had been paid without any effort 
to substitute Fager, during a period when insured was sound 
mentally. The purported change occurred at a time when 
the mental capacity of insured was et least questionable. 
It may fairly be inferred from the evidence that it resulted 
from caprice or anger. There is no substantial ground for 
decreeing an equitable change, such as took place in Smiley 
v. Modern Woodmen of America, p. 10, post. In this view 
of the facts and the law there is no error in the record. 
AFFIRMED. 


Note—See Mutual Benefit Insurance, 29 Cyc. p. 130. 


D. WILLIAM SCHMINKE, PLAINTIFF, V. DORA SINCLAIR ET AL., 
APPELLEES: JOSEPHINE W. BRANDT ET AL., APPELLANTS. 


FILED APRIL 10, 1924. No. 22752. 


APPEAL from the district court for Otoe county: JAMES 
T. BEGLEY, JUDGE. Affirmed as modified. 


Pitzer & Tyler and A. L. Timblin, for appellants. 
Paul Jessen and L. F. Jackson, contra. 


Heard before MorrissEY, C. J., LETTON, ROSE, Day and 
Goon, JJ. 


PER CURIAM. 

This is an action between heirs-at-law and devisees of 
Paul Schminke, deceased, for an accounting and for distri- 
bution of part of the estate of decedent, and involves the 
amount due to one of the heirs and devisees of decedent and 
the amount due from her because of certain advancements 
made to her by the widow and executrix, pursuant to cer- 
tain provisions of the will of Paul Schminke, deceased. 
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No new question of law is presented, and from an exam- 
ination of the record we are convinced that the trial court 
made a correct disposition of all the issues and rendered a 
judgment according to the legal and equitable rights of the 
respective parties, except in the following particulars: 

There was an error made in computing the amount of 
interest due from appellant Josephine W. Brandt, she be- 
ing charged with $17.84, as interest, more than was due, 
and also an item of $112, which was due to Josephine W. 
Brandt from the estate of her mother, and which was in- 
correctly applied upon her indebtedness to the estate of 
Paul Schminke, deceased. Appellant is entitled to these 
two corrections. : 

In all other respects, the judgment of the district court 
is affirmed, and the cause is remanded, with directions to 
modify the judgment in accordance with this opinion. 


AFFIRMED AS MODIFIED. 


COMMODORE C. BIGGERSTAFF, APPELLEE, V. CITY OF BROKEN 
Bow ET AL., APPELLANTS. 


FILED APRIL 10, 1924. No. 22672. 


Municipal Corporations: SPECIAL ASSESSMENTS: INJUNCTION.. The 
collection of “special assessments for improvements” made 
under the provisions of section 4286, Comp. St. 1922, will not 
be enjoined for lack of jurisdiction in the board making the levy 
because of mere technical irregularities in the manner of making 
the same. The board will be held to have acquired jurisdiction 
to make the assessment when it has substantially complied 
with the statute. 


APPEAL from the district court for Custer county: 
BRUNO O. HOSTETTLER, JUDGE. Affirmed in part, and re- 
versed in part. 


N. T. Gadd, for appellants. 
Beal & Wilson, contra. 
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Heard before MorRIssEY, C. J., ROSE, DAY and Goon, Jd., 
and ELDRED, District Judge: 


Morrissey, C. J. 

This action was brought in the district court for Custer 
county by plaintiff to restrain the collection of a special as- 
sessment made against a parcel of ground in the city of 
Broken Bow, which is owned by plaintiff. The court found 
that the assessment was void and restrained its collection. 

Broken Bow is a city of the second class, having less than 
5,000 population, and the statute relating to special assess- 
ments which controls the points presented here, is section 
4286, Comp. St. 1922. This statute, among other things, 
provides: ‘Such assessment shall be made by the council 
or board of trustees at a special meeting, by a resolution fix- 
ing the valuation of such lot assessed, taking into account 
the benefits derived or injuries sustained in consequence of 
such contemplated improvements, and the amount charged 
against the same, which, with the vote thereon by yeas and 
nays, shall be spread at length upon the minutes.” The 
council of defendant city adopted a resolution which does 
not strictly conform to the provisions of the statute quoted, 
in that no valuation of the property was made, nor is any 
mention made of any “injuries sustained.” Did the failure 
to fix a valuation upon plaintiff’s lot and to make special 
mention of injuries, if any, constitute a jurisdictional de- 
fect in the proceedings, or are they irregularities merely? 

The council found the value of the improvement. To be 
an improvement it must necessarily be in excess of the in- 
jury, if any injury there be, but the record fails to show 
anything in connection with this improvement which could 
possibly be regarded as an injury. 

We are cited to the case of Schneider v. Plum, 86 Neb. 
129, where the collection of a special tax was enjoined be- 
cause of the failure of the village board to comply with the 
statute. However, in that case the failure was of a differ- 
ent character from that shown by this record. There, there 
was no finding of benefits, but there was an arbitrary as- 
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sessment against plaintiff’s property of the cost of the im- 
provement. In the instant case there is a finding of the 
value of the benefits, and that plaintiff’s property is bene- 
fited in the amount levied thereon. As pointed out in that 
case, the proper inquiry is not as to the cost of the improve- 
ment, but as to the benefits accruing to the property against 
which the assessment is to be made, and the city council has 
pursued the proper steps in this respect. Where the board 
has acquired jurisdiction by substantial compliance with 
the statute, mere irregularities in the proceedings will not 
render the assessment void. Darst v. Griffin, 31 Neb. 668. 

As indicated by the opinion in Schneider v. Plum, supra, 
it is not required that the council’s record shall be faultless, 
especially against a collateral attack such as this. The 
board will be held to have acquired jurisdiction when it has 
substantially complied with the statute. Chicago & N. W. 
R. Co. v. City of Albion, 109 Neb. 739. 

From what has been said it follows that the court was in 
error in entering the decree restraining the collection of the 
tax. There was another branch of the case in which the 
court found in favor of the city. The defeated party has 
not taken a cross-appeal and this question is, therefore, not 
before us for review. 

The judgment of the trial esate is reversed in so far as it 
restrains the collection of the tax, and in all other respects 
it is affirmed. 

AFFIRMED IN PART, AND REVERSED IN PART. 


Note—See Municipal Corporations, 28 Cyc. p. 1185. 


LEvI S. SMITH, APPELLEE, V. ATLAS REFINING CORPORATION 
ET AL., APPELLANTS. 


FILED APRIL 10, 1924. No. 22704. 


1. Pleading: JURISDICTIONAL DEFECT. Where a jurisdictional de- 
fect does not appear upon the record but must be proved, it is 
proper to plead the lack of jurisdiction in the answer, and by so 
pleading the defense of lack of jurisdiction is preserved. 
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2. Process: SUMMONS TO ANOTHER CouNnTY. “To authorize 
summons to another county in a merely personal action for 
money, there must be an actual right to join the resident and 
nonresident defendants.” Stull Bros. v. Powell, 70 Neb. 152. 


APPEAL from the district court for Adams county: WIL- 
LIAM A. DILWORTH, JUDGE. Reversed and dismissed. 


H. A. Reese, T. S. Allen and Stiner & Boslaugh, for ap- 
pellants. 


Bruckman & Paulson, contra. 


Heard before Morrissey, C. J., ROSE, Day and Goon, JJ., 
and ELDRED, District Judge. 


MorRISSEY, C. J. 

This case comes here on appeal from the district court © 
for Adams county. Plaintiff alleges that he was induced to 
make a loan of $1,000 to the Atlas Refining Corporation 
upon the representations of one Elmer E. Bevard, the treas- 
urer of the corporation, and John G. Cole, whom he alleges 
was an agent for defendant corporation, and charges a 
conspiracy between Alvin H. Armstrong, Samuel Chamber- 
lain and Elmer E. Bevard, the officers and directors of 
defendant corporation, and John G. Cole, alleged agent of 
defendant corporation, to cheat and defraud plaintiff. De- 
fendant Cole answered denying that he was in any way 
connected with the Atlas Refining Corporation, and entered 
a general denia]. The other defendants in their answer ob- 
ject to the jurisdiction of the court and deny that Cole 
was at any time the agent or representative of the Atlas 
Refining Corporation. The jury found for plaintiff and 
against each defendant for the full amount of the note 
which was given as evidence of the loan, and interest there- 
on, 

It appears that plaintiff and defendant Cole came to Lin- 
coln at the request of Bevard, and that each arranged to 
loan $1,000 to the corporation under an agreement that 
they should receive the corporation’s notes for that amount 
and in addition should receive a bonus of $500 in stock in 


8 NEBRASKA REPORTS. [VoL. 112 
Smith v. Atlas Refining Corporation. 


the corporation for every $1,000 loaned, as soon: as a permit 
could be secured to issue stock within this state. The per- 
_mit was never obtained, the stock was never delivered, nor 
was the note paid. 

At the close of plaintiff’s evidence in chief, each defend- 
ant moved for a directed verdict and each motion was over- 
ruled. 

The record nowhere discloses that Cole was in fact the 
agent of defendant corporation or that he represented it in 
any capacity or that he had conspired with other defendants 
to cheat or defraud plaintiff or that he had said anything 
other than what one friend might say to another in an ordi- 
nary conversation. Thus, at the time the motion for a di- 
rected verdict was made on behalf of defendant Cole, the 
record shows that he was not a proper party to the action, 
and it was error not to sustain the motion and dismiss the 
action as against him. 

The action was brought against Cole in Adams county, 
and thus it was sought to acquire jurisdiction over de- 
fendants, Atlas Refining Corporation and Armstrong, Bev- 
ard and Chamberlain under section 8570, Comp. St. 1922, 
which provides that, where an action is rightly brought in 
one county, summons may be issued to any other county 
against other defendants. 

In the answer of defendants, other than Cole, the juris- 
diction of the court is pleaded as a defense and preserved 
in the motion for new trial. Where a jurisdictional de- 
fect does not appear upon the record but must be proved, 
it is proper to plead the lack of jurisdiction in the answer, ° 
and by so pleading the defense of lack of jurisdiction is 
preserved. Stull Bros. v. Powell, 70 Neb. 152. 

The right of plaintiff to maintain an action against the 
nonresident defendants in the district court for Adams 
county was dependent upon plaintiff’s right to recover from 
the resident defendant Cole, for, as said in Stull Bros. v. 
Powell, supra: “To authorize summons to another county in 
a merely personal action for money, there must be an actual 
right to join the resident and nonresident defendants.” 
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Since no liability on the part of Cole was -proved, the court 
had no jurisdiction to render judgment against the other 
defendants. Barry v. Wachosky, 57 Neb. 534. - 
The judgment is reversed and the action dismissed. 
REVERSED AND DISMISSED. 


Note—See Pleading, 31 Cyc. p. 166; Process, 32 Cyc. p. 
427. 


BARL MCCUE ET AL. V. STATE OF NEBRASKA. 
FILED APRIL 10, 1924. No. 23831. 


1. Criminal Law: Proor. “To sustain a conviction for a crime, 

the corpus delicti must be proved beyond a reasonable doubt.” 
Chezem v. State, 56 Neb. 496. 

2. Evidence examined, and held insufficient to sustain the verdict. 


ERROR to the district court for Clay county: Lerwis H. 
BLACKLEDGE, JUDGE. Reversed and dismissed. 


Epperson, Massie & Epperson, for plaintiffs in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


' Heard before Morrissey, C. J., LETTON, ROSE, Day and 
Goon, JJ., and REDICK, District Judge. : 


MorRISSEY, C. J. 

' Defendants Earl McCue and Vernon Jacobs were con- 
victed of chicken stealing in the district court for Clay 
county and sentenced to one year in the state reformatory. 
From this conviction, they prosecute error to this court. 
Numerous assignments of error are made; however, we 
think a consideration of one is sufficient. Does the evi- 
dence sustain the verdict? 

The principal witness for the state, one James, an al- 
leged accomplice of defendants, testified that on the night 
of March 28, 1928, he and the two defendants, at the sug- 
gestion of the defendant Jacobs, drove from the village of 
Edgar to the farm of defendant Jacobs’ father, where they 
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stole ten or twelve chickens which were later sold to a prod- 
uce dealer in the village of Ong by the witness and de- 
fendant McCue and the proceeds of the sale divided be- 
tween the witness and the defendants. The produce dealer 
testified that he bought chickens from two boys on March 
29, 1923, and identified James as one of them, and partially 
identified McCue. A resident of Ong who knew McCue tes- 
tified to having seen McCue and James in Ong on the morn- 
ing of March 29th with two large sacks, and that they went 
in the direction of the poultry buyer’s place of business. 

On behalf of defendants, Nels Jacobs and wife, father 
and mother of defendant Jacobs, from whom the chickens 
were alleged to have been stolen, denied that any chickens 
were stolen from them at the time charged in the informa- 
tion. They stated the number of chickens they owned im- 
mediately before and immediately after the date of the 
alleged larceny and said that had any chickens been stolen 
they would have had knowledge of the loss. 

“To sustain a conviction for a crime, the corpus delicti 
must be proved beyond a reasonable doubt.” Chezem v. 
State, 56 Neb. 496. 

Under the record presented, the evidence is insufficient 
to sustain the verdict, and the judgment is reversed and 
the action dismissed. 

REVERSED AND DISMISSED. 


Note— See Crimial Law, 16 C. J. p. 778, sec. 1581—Lar- 
ceny, 25 Cyc. p. 119. 


EMMETTE OTIS SMILEY ET AL., APPELLEES, v. MODERN 
WOoODMEN OF AMERICA: LINNIE L. SMILEY, 
INTERVENER, APPELLANT. 


Fitep Apri, 10, 1924. No. 22677. 


Insurance: BENEFICIARIES: SUBSTITUTION. In a _ controversy be- 
tween two minor sons of insured and his second wife, his widow. 
to recover fraternal insurance paid into court by insurer, the 
facts outlined in the opinion held to establish an equitable sub- 
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stitution making the sons beneficiaries instead of the first wife 
who, by a decree of divorce, had been disqualified as a bene- 
ficiary, there having been a partial failure on the part of the 
insured to comply with fraternal regulations in attempting to 
make the change. 


APPEAL from the district court for Nemaha county: 
JOHN B. RAPER, JUDGE. Affirmed. 


J. C. McReynolds, for appellant. 
G. E. Hager, contra. 


Heard before MorRIsSEY, C. J., LETTON, ROSE, DEAN, DAY 
and Goop, JJ., and REDICK, District Judge. 


ROSE, J. 

This is an action to recover $2,000 on a fraternal benefit 
or life insurance certificate issued by the Modern Woodmen 
of America, a fraternal beneficiary association, insurer, to 
William Elmer Smiley, insured. Ora O. Smiley, then the 
wife of insured, was named in the benefit certificate as 
beneficiary. She and insured had two minor sons, Emmette 
Otis Smiley and Dale D. Smiley, plaintiffs. A partial chro- 
nology of events follows: June 2, 1909, the benefit certifi- 
cate was delivered to insured; January 24, 1919, insured 
procured a decree of divorce which became final six months 
later; June 5, 1919, insured, by means of a partially printed 
and partially written indorsement on the back of the bene- 
fit certificate, evinced a purpose to change the beneficiary 
by substituting for his former wife their two minor sons, 
plaintiffs; October 2, 1919, insured remarried, the name 
of his second wife being Linnie L. Smiley; August 28, 1920, 
insured died. 

This action was instituted by P. D. Kelly as guardian of 
the two minors to recover for them the insurance due on 
the benefit certificate. Linnie L. Smiley, the second wife, 
intervened, pleaded that the first wife, after the decree of 
divorce became final, was not within the class of persons to 
whom the insurance could be paid and that plaintiffs had 
never been made beneficiaries. Intervener claimed the in- 


12 NEBRASKA REPORTS.. [VoL. 112 


Smiley v. Modern Woodmen of America. 


surance as the widow of insured and as the beneficiary un- 
der the benefit certificate and the by-laws applicable there- 
to. Insurer admitted its liability for the full amount of the 
benefit certificate, asked permission to pay the insurance 
money into court, and prayed for an order directing pay- 
ment of the fund to the person’ or persons entitled to it. 
Insurer paid into court $2,000 and was discharged from 
further liability on its benefit certificate. Upon a trial of 
the issues between plaintiffs and intervener, the district 
court directed a verdict in favor of plaintiffs, and from a 
judgment thereon intervener has appealed. . 

A by-law applicable to the benefit certificate forbids pay- 
ment of the insurance to the first wife and she makes no 
claim thereto, the divorce having disqualified her as bene- 
ficiary. Another by-law directs payment to the widow, the 
second wife, intervener, unless the minor sons were substi- 
tuted for the original beneficiary. The rival claimants to 
the insurance fund in court, therefore, are plaintiffs and 
intervener, the insurer taking no part in the controversy. 
The decision depends on the effect, if any, to be given to 
the attempt by insurer to change the beneficiary. By means 
of a blank form on the back of the benefit certificate in- 
sured verified and acknowledged the following instrument: 


“Change of Amount or Beneficiary. 

“I, William Elmer Smiley the neighbor to whom this 
benefit certificate was issued, do hereby surrender and re- 
quest the cancelation of this benefit certificate, and order 
that a new one shall be issued, to be in full force and effect 
from and after the date of issuance thereof by the head 
clerk and upon the conditions and subject to all of the 
provisions contained in my original application for mem- 
bership and the by-laws of this society, in the amount of 
two thousand dollars, and the same be made payable to 
Emmette Otis Smiley and Dale D. Smiley who are related 
to me as sons. 

“William Elmer Smiley.” 

This instrument was executed after the divorce had been 
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granted.and before the. decree therefor had become final. 
It is contended by intervener that the contemplated change 
never became effective because insured never complied with 
regulations containing the following provisions: For the 
purposes of such a change the benefit certificate shall be 
returned to the head camp through the local camp and a 
new one issued, designating the new beneficiaries. ‘Insured, 
upon surrendering his old benefit certificate, shall pay to 
his camp clerk a fee of 50 cents to be divided equally be- 
tween the local and the head camps. A section of the by- 
laws relating to the changing of beneficiaries provides fur- 
ther: 

“No change in the designation of beneficiary or bene- 
ficiaries shall be effective until the old certificate shall have 
been delivered to the head clerk and a new certificate issued, 
during the lifetime of the member, and until such time the 
old certificate shall remain in force. * * * No change in the 
‘designation of the beneficiaries shall be of binding force un- 
less made in compliance with this section.” 

The benefit certificate was not returned or formally sur- 
rendered. : The fee was never paid. The insurer did not is- 
sue a new benefit certificate. In these respects there was a 
failuré‘on the part of insured to comply with the by-laws 
relating to the method of changing beneficiaries. 

As between the widow who was the second wife and the 
two sons of insured by the first wife, did insured make the 
change effective? 

The general rule is that by-laws relating to the manner 
of changing beneficiaries must be observed, but there are 
exceptions resting on reason, justice and equity. Whether 
the present case falls within an exception is,the question 
presented. A fraternal insurer which has performed its 
contractual obligations in good faith should not be ex- 
posed to a double liability through the failure of insured to 
comply with regulations applicable to a change in bene- 
ficiaries. The liability of the insurer and the rights of the 
beneficiary are fixed at the time of insured’s death. Prior to 
that event, however, the beneficiary named in the benefit 
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certificate has no vested interest in the insurance and in- 
sured may substitute another. Payment of premiums by 
the person named in a benefit certificate does not create a 
right to the insurance nor prevent a change in beneficiaries. 
While a fraternal insurer, to protect its contractual rights 
and to prevent a double liability, may insist on compliance 
with its by-laws, it cannot arbitrarily disregard known 
changes which are valid as between rival claimants to the 
insurance and which fall within a recognized exception to 
the general rule requiring full compliance with regulations. 
These are principles of fraternal insurance. 

In the present case the insurer is not exposed to the dan- 
ger of a double liability. All interested parties are before 
the court. Prior to payment of the insurance to any one, 
the insurer had notice that there were rival claimants to 
the fund. It did not undertake to decide between them, or 
to prejudice the claim of either, but admitted liability to 
some one for the face of the benefit certificate, paid the 
fund into court and was released from further liability. 
Under such circumstances can a court of equity, as be- 
tween the rival claimants, inquire into and determine the 
merits of the different claims? Though the action was 
commenced as one at law to recover the amount alleged to 
be due plaintiffs on an insurance contract, the insurer is 
not now a suitor. The rival claimants to the fund in court 
are plaintiffs and intervener. Each side pleaded facts in 
the nature of equitable considerations and offered proofs 
of the same character. The evidence was heard by a jury, 
but at the close of the testimony both sides requested a 
peremptory instruction, which, under the procedure in this 
jurisdiction, left the decision of both law and fact to the 
trial court. In reviewing the decision in this state of the 
record, it is not necessary to make any distinction between 
law and equity. 

The evidence on behalf of intervener tends to prove that 
insured had expressed to her a prenuptial wish to transfer 
to her a part of his Jife insurance. She became his wife 
and continuously performed her duties as such, caring 


VoL. 112] JANUARY TERM, 1924. 15 


Smiley v. Modern Woodmen of America. 


for him during his last illness. In the meantime, to keep 
the insurance in force, she paid some of the insurer's 
assessments. Unless the original beneficiary was changed 
she is entitled to the fund, under the by-laws, as the widow, 
since the first wife, after the divorce became final, was 
disqualifie” as a beneficiary. The evidence, however, does 
not show that insured expressed a prenuptial wish to trans- 
fer this identical insurance to intervener, but does show 
that he did transfer to her other insurance. As already 
stated, mere payments of premiums by a third person 
creates in the latter no right to the insurance. Intervener 
never had possession or control of the benefit certificate. 
In comparison, what are the rights and equities of plain- 
tiffs, the two minor sons of insured by his first wife? In- 
sured signed and verified by affidavit on the back of the 
benefit certificate the instrument, already quoted, evincing 
his purpose to make plaintiffs beneficiaries. He delivered 
the insurance contract to their mother to be safely kept 
by her for their benefit. He told his camp clerk he had 
made the change and evidently believed he had done so. 
“tnder the law and the terms of his contract with the 
insurer he had a right to make the change. The new bene- 
ficiaries were within the class of persons entitled to receive 
the benefits. They were natural objects of his affections, 
care and bounty. He partially complied with the by-laws 
applicable to such a change. His intention to make it is 
clear. The attempted transfer of the insurance from the 
first wife to the two sons of insured was not a temporary 
or whimsical act, but was a deliberate, permanent effort 
to substitute beneficiaries. The change, as between the 
rival claimants, took effect during his lifetime when inter- 
vener had no vested interest in the insurance. Upon ac- 
quiring knowledge of the facts before paying the insurance 
to intervener, the insurer protected itself from a double 
liability. Of course, payment in good faith, without notice 
of a rival claim, to the person substituted by the by-laws 
for the original beneficiary would have prevented a recov- 
ery by plaintiffs in an action between them and the in- 
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surer, but that is not the case presented. There is nothing 
to prevent a court of equity from doing justice between 
the rival claimants and declaring that done which should 
have been done. In equity, as between the rival claimants, 
a valid substitution took place long before the death of 
insured. The judgment in favor of plaintiffs rests on es- 
tablished facts, equity and justice, and does no wrong to 
the insurer. 
AFFIRMED, 
Morrissey, C. J., dissents. 


Note—See Mutual Benefit Insurance Companies, 29 Cyc. 
p. 130. 


JOHN CAREY ET AL., APPELLANTS, V. HERMAN ZABEL ET AL., 
, APPELLEES. 


FILep APRIL 10, 1924. No. 23661. 


Pleading. A contract incorporated into a pleading as part of a cause 
of action or defense controls allegations which it contradicts. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Reversed. 


Burr, Brown & Dibble and Stewart, Perry & Stewart, 
for appellants. 


Holmes, Chambers & Mann, Hartigan & Fouts, T. S. 
Allen and H. J. Requartte, contra. 


Heard before Morrissey, C. J., LETTON, ROSE, Day and 
Goop, JJ., and ELDRED, District J udge. 


Ross, J. 
_ This is an action on a promissory note for $8,000, dated 
August 28, 1920, due March 1, 1921. Herman Zabel was 
maker and the States Realty Investment Company payee. 
Plaintiffs are John Carey and Herbert G. Dyar, who 
pleaded in their petition that’ they were purchasers of the 
note in good faith in the regular course of business for a 
valuable consideration before maturity, that the payee 
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indorsed the note and delivered it to them, that they are 
the owners and holders of it, and that it is unpaid. Plain- 
tiffs alleged further that they presented the note to the 
indorser and demanded payment at maturity, which was 
refused. The maker of the note, the indorser thereof, ana 
Edward G. Maggi, receiver of the indorser, are defend- 
ants. 

Defendant Zabel filed an answer in which he admitted 
the execution and delivery of the note, alleged there was 
no consideration for it, and charged plaintiffs with knowl- 
edge of this and other defenses at the time of the indorse- 
ment pleaded by them in their petition. By general denial 
of facts not admitted, he put in issue the indorsement of 
the note to plaintiffs and their ownership of it. The reply 
amounted to a general denial. After evidence had been 
adduced by both sides, the trial court directed a verdict 
in favor of defendants and dismissed the action. . Plaintiffs 
have appealed. 

Did the trial court err in directing a verdict in favor of 
defendants? There is evidence tending to prove that payee 
indorsed the note to plaintiffs, delivered it to them, and 
that they are the owners of it. It follows that the peremp- 
tory instruction cannot be justified on the ground that the 
note was not transferred to plaintiffs or that they do not 
own it—issues raised by the general denial in the answer 
of Zabel. 

Does the answer state facts constituting a defense to 
the note itself? This is the principal question presented by 
plaintiffs. It is alleged in substance by Zabel that the 
note was given pursuant to a written contract in which 
the States Realty Investment Company, payee, agreed to 
sell Zabel a tract of land which it did not own, but which 
belonged to plaintiffs; that in the sale of the land payee 
was the agent of plaintiffs; that Zabel was entitled to a deed 
upon execution and delivery of the note, but did not receive 
it; that he never received any consideration for the note, 
and that plaintiffs hold it with notice of the defenses and 
of payee’s breach of contract; that plaintiffs and payee 
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refuse to comply with the terms of the sale, and that 
plaintiffs, while holding the land with knowledge of the 
facts, are attempting to collect the note. The contract of 
sale is attached to Zabel’s answer and is made a part of it. 

The sufficiency of the allegations outlined is challenged 
on the ground that they are contradicted by the terms of 
the contract pleaded by Zabel and made a part of his 
answer. In this connection plaintiffs invoke the rule that 
allegations of a pleading are controlled by contradictory 
provisions of a contract incorporated into it. 

The contract shows on its face that payee sold and that 
Zabel bought a tract of land in Perkins county upon these 
terms: Consideration, $28,800, payable as follows: Cash, 
receipt acknowledged, $7,500; assignment of corporate 
stock to vendor, $2,500; credit for indebtedness, $2,800; 
payable March 1, 1921, $8,000; assumption of mortgage on 
land purchased, $8,000. The contract discloses that there 
were considerations for the note in the form of mutual 
promises, payments and credits; that vendor, the States 
Realty Investment Company, acted for itself without any 
intimation that it was agent for plaintiffs; that Zabel was 
not entitled to a deed upon the execution and delivery of 
the note dated August 28, 1920, and maturing March 1, 
1921, but upon final settlement; that Zabel was entitled to 
possession immediately after the removal of the present 
crops, the contract of sale bearing date August 28, 1920. 
While it is alleged in the answer that the vendor in the 
contract of sale and the payee in the note did not own the 
land, there is nothing to show that it did not have a prior, 
valid, enforceable contract to purchase the land from 
plaintiffs, which would have been performed, had Zabel 
complied with the terms of his subsequent purchase. Zabel 
does not allege that there was fraud or mistake inhering 
in his contract of purchase; or that he did not take pos- 
session of the land after the removal of the crops; or that 
he offered performance on his part; or that he rescinded 
his purchase; or that he did not have a remedy by specific 
performance or by an action for damages. The contract 
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of sale pleaded by Zabel, therefore, contradicts other parts 
of his answer to such an extent that nothing is left which 
can be construed into a defense to the note. As presented 
for review, the answer falls within the rule that a contract 
incorporated into a pleading as part of a cause of action 
or defense controls allegations which it contradicts. 

Since Zabel did not plead any defense to the note itself, 
there was no answer or competent evidence to sustain a 
judgment in favor of defendants. The peremptory instruc- 
tion, therefore, was erroneous. The judgment is reversed 
and the cause remanded for further proceedings, with per- 
mission to Zabel, if so advised, to amend his answer. 


; REVERSED. 
Note—See Pleading, 31 Cyc. p. 563. 


FARMERS COOPERATIVE GRAIN COMPANY, APPELLANT, V. S. J. 
STARTZER, APPELLEE, 


FILep AprRiL 10, 1924. No. 22682. 


1. Fraud: QUESTION FoR JuRY. In an action for damages for 
. fraud and deceit, it is for the jury to determine whether facts 
and circumstances are established which show that the injured 
party was justified in relying on the representations which in- 
duced the contract. Sanders v. Nightengale, 109 Neb. 667. 


ACTIONABLE FRAuD. ‘The representation of a fact in 
the future, and not a mere promise which has been acted upon 
and turns out to be false, will entitle the injured party to the 
same remedies as fraudulent misrepresentatitons of an existing 
fact.” Abbott v. Abbott, 18 Neb. 503. 


8. Evidence examined, and held that the trial court did not err in 
overruling plaintiff’s application for a new trial. 


APPEAL from the district court for Sarpy county: JAMES 
T. BEGLEY, JUDGE. Affirmed. 


E. S. Nickerson and A. S. Ritchie, for appellant. 


William R. Patrick, contra. 
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_ Heard before MorRIssEY, C. J.. LETTON, DAY and DEAN, 
JJ. 


DEAN, J. ; 

The plaintiff corporation was engaged in buying and sell- 
ing grain at Springfield, Nebraska, in 1918. During the 
course of a campaign which was commenced to increase its 
capital stock, defendant subscribed for five shares of stock 
at $100 a share for which he gave his promissory note for 
$500. In an action brought to énforce payment defendant 
recovered a verdict and judgment from which plaintiff 
appealed. ae 

The evidence shows that sometime in May, 1918, plaintiff 
employed two stock salesmen to plan and conduct a drive 
at Springfield for the sale of corporate stock in the elevator 
enterprize. They were brought from Minneapolis by 
plaintiff for that purpose. One of the salesmen, accompanied 
by two of the stockholders, called on defendant and sold the 
stock to him and obtained the note on which this action is 
based. There is competent evidence which tends to prove 
that the agent, as an inducement to defendant, stated and 
represented that within a year a new $40,000 elevator would 
be built to take the place of the old one which was dilapi- 
dated and out of date; that the new structure would be 
equipped with grain drying, cleaning, grading and other 
modern devices to facilitate the handling of grain and to 
so prepare it for market that defendant, and other subscrib- 
ing patrons, would be paid two or three cents a bushel 
above local market prices for grain at the new elevator; 
that the stock would “carry itself’ and that defendant would 
never be called upon to pay the note except from dividends 
on his stock which would be derived from increased earn- 
ings when the new and improved elevator was installed; 
that he relied upon the material representations and state- 
ments so made, and in reliance thereon he made his sub- 
scription and gave his note. The elevator was never built. 
He testified that the representations and statements so made 
were false, fraudulent and untrue, and contends that they 
were purposely made to cheat and defraud him and without 
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an intention of performance on plaintiff’s part. There is 
evidence tending to prove that all of the material represen- 
tations and statements made by the selling agent to defend- 
ant to induce the sale and to obtain the note in suit were 
made to him in the presence and hearing of not less than 
two stockholders of the original corporation. 


There is some conflict in the’ evidence in respect of ma- 
terial facts, but the jury, as the triers of questions of fact, 
and of the credibility of witnesses as well, resolved the 
issues in favor of defendant. In Sanders v. Nightengale, 
109 Neb. 667, we held in effect that, in an action for dam- 
ages for fraud and deceit, it is for the jury to determine 
whether facts and circumstances are established which 
show that the injured party was justified in relying on the 
representations which induced the contract. It is elementary 
that deceit, to ground a recovery, must ordinarily relate to 
existing facts. But we think the present case comes within 
the exception to the rule, as announced in Abbott v. Abbott, 
18 Neb. 508, where we held: “The representation of a fact 
in the future, and not a mere promise which has been acted 
upon and turns out to be false, will entitle the injured party 
to the same remedies as fraudulent misrepresentations of an 
existing fact.” 


In a comparatively recent case it was held that, in an 
action on a note given for the purchase price of corporate 
stock which was defended on the ground of misrepresenta- 
tion by the seller that a stockholder could sell grain to the 
plaintiff corporation for more than could be obtained else- 
where, and receive a greater price for feed sold to plaintiff 
than could be obtained elsewhere, and could pay the note 
out of dividends, the question whether the seller made such 
representations, and as to whether the buyer was induced 
thereby to sign the note, was for the jury. Britton Milling 
Co. v. Williams, 44 S. Dak. 464. 


Other assignments of alleged error have been urged by 
plaintiff which we have considered but do not find it neces- 
sary to discuss and do not decide. Reversible error does 
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not appear. We think the court did not err in overruling 
plaintiff’s application for a new trial. 
The judgment of the district court is 


AFFIRMED. 


Note—See Appeal and Error, 4 C. J. p. 857, sec. 2836; 
Fraud, 27 C. J. p. 76, sec. 216; 26 C. J. p. 1087, sec. 25. 


WILLIAM WELTER V. STATE OF NEBRASKA. 
FILep APRIL 10, 1924. No. 23305. 


1. Criminal Law: WEIGHT OF EVIDENCE: QUESTION FOR JURY. 
Where a witness for the state in a criminal prosecution has been 
impeached, it is for the jury to determine the probative value 
of his evidence. 


PROOF: QUESTION FOR JURY. Two stores, in close 
proximity, were burglarized in the same village during the same 
night. Defendant was informed against and convicted of hav- 
ing committed one of the burglaries. Part of the goods, stolen 
from the burglarized stores, were found in his possession the 
following day and some a few days thereafter. Held, that it 
was for the jury to determine whether proof of the burglary for 
which defendant was not indicted, tended to prove the commis- 
sion of the burglary for which he was indicted. 


EVIDENCE OF ANOTHER CRIME: ADMISSIBILITY. The 
general rule is the evidence of the participation by an accused 
person in the commission of a crime, other than that for which 
he is placed on trial, cannot ordinarily be admitted in evidence 
against him. But the rule has its exceptions which are as well 
established as the rule itself, and may be applied in a given case, 
not to establish the other crime but as confirmatory of the evi- 
dence tending to show the commission by defendant of the crime 
for which he is being tried. 


4, -= INSTRUCTIONS. “Before error can be predicated upon 
the failure to charge the jury upon a given point, there must 
have been a request therefor, unless it is upon a question where 
a statute or positive rule of law requires the giving of such 
instruction.” Georgis v. State, 110 Neb. 352. 


WEIGHT OF EVIDENCE: QUESTION FOR JuRY. Defend- 
ant introduced evidence tending to prove an alibi which, if be- 
lieved by the jury, would have entitled him to an acquittal of 
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the crime with which he was charged. Held, that the probative 
value of such evidence is for the jury. 


Review. As a reviewing court, we cannot, for obvious 
reasons, consider matter here which has not been first submitted 
in the trial court. 


ERROR to the district court for Johnson county: JOHN B. 
RAPER, JUDGE. Affirmed. 


Jay C. Moore and Andrew P. Moran, for plaintiff in er- 
ror. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before LETTON, ROSE, GOOD and DEAN, JJ., and 
ELDRED, District Judge. 


DEAN, J. 

William Welter, plaintiff in error, hereinafter desig- 
nated defendant, and Jacey Banker, were jointly informed 
against in the district court for Johnson county and there 
charged with having burglariously entered the general 
merchandise store of Frank Eversole, in the village of Elk 
Creek, in the nighttime of October 12, 1922, and of having 
stolen therefrom certain men’s and women’s wearing ap- 
pare] and a quantity of tobacco and cigars, the property 
of Eversole, in excess of the value of $100. The defend- 
ants were tried separately. The defendant herein was con- 
victed of larceny and the value of the property alleged to 
have been stolen was fixed by the jury at $100. Welter 
was sentenced to the state reformatory for a term of not 
less than three years nor more than six years. He 
prosecutes error to this court to have the record reviewed. 

On the same night that the goods were stolen from the 
Eversole store a quantity of goods, of the value of more 
than $100, was stolen from the hardware store of Beethe 
Brothers, in the same town, consisting of rifles, shotguns, 
a large quantity of shells, some silverware, automobile 
casings, or tires, and the like. The stores fronted on the 
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same street and were only about two doors apart. Appar- 
ently the front doors of both buildings were pried open by 
the same pinch-bar and in substantially the same manner. 

Subsequently nearly all the goods taken from the Ever- 
sole store were found secreted at different places on a farm 
in Otoe county on which a man named Roy Babcock lived. 
Some were found in a smokehouse and other farm build- 
ings, some were found buried in tin cans on the premises, 
and some were found in a tool-chest on a porch of the 
farmhouse. But a bundle of gloves was found in a cup- 
board in the Welter home which Eversole identified by the 
cost marks which he had made and attached to the goods 
while they were in his store. As tending further to estab- 
lish defendant’s participation in the Eversole burglary, 
four witnesses testified, on the part of the state, that they 
saw and talked with Welter after the gloves were found 
in his house, and that he stated to each witness that the 
gloves were his and that he bought them at Smith’s store 
in the village of Paul. But Welter testified that he never 
saw the gloves on his place and did not know they were 
there. Mr. Eversole, or one of his clerks, testified that 
defendant came to the store October 11, and asked to be 
shown a leather jacket, some shirts and other articles, but 
left without making a purchase. It appears that the same 
class of goods which were shown to Welter, on his request, 
were afterwards recovered among the stolen goods found 
on the Babcock place. One or more witnesses testified that 
they saw Welter and Jacey Banker and a man named 
George Kriefels driving into Elk Creek in a car the morn- 
ing of October 11, and that Welter and Kriefels together 
entered the Eversole and the Beethe stores, but that Jacey 
Banker remained in the car. It was also shown that a 
somewhat unusual car track was found on the streets of 
BKlk Creek the day after the theft which was the same as 
a track made by a tire on a rear wheel of Welter’s car. 

Roy Babcock, at whose place the goods were found, was 
a witness on the part of the state. His material testimony 
in substance is that, the'day after the goods were stolen, 
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the defendant and Jacey Banker passed his place in a car 
about four or five o’clock in the afternoon; that Welter 
called out and asked him if he found the things that he left 
on his place; that he replied that he had not; that Welter 
then told him he would find plenty of tobacco and cigars 
and to help himself; that he subsequently found cigars, 
tobacco and some other things in his granary. He testi- 
fied that he did not tell the sheriff about finding the to- 
bacco and cigars until after the other goods were found 
on his place by the officers, because defendant and Banker 
threatened to shoot any person who informed against them. 
Three or four qualified character witnesses called by the 
defendant testified that Babcock’s reputation for truth and 
veracity in his home vicinity was bad. But his testimony, 
in its material features, was corroborated, in part at least, 
by unimpeached witnesses. From the record it appears 
that Babcock had not been complained against at the time 
this case was tried. 

It may be added that Babcock also testified that when 
defendant and Jacey Banker passed his place, on the day 
following the burglary, as above noted, they. had several 
guns and perhaps some ammunition in the car. Subse- 
quently the guns were identified as having been taken 
from the Beethe store. 

Babcock also testified that he again saw defendant and 
Kriefels October 22, the Sunday following the burglary, 
and that they had six or seven guns in the car, and that 
one, which he picked up, was a new one. He testified 
that the occupants of the car said they were on their way 
to Omaha and were in a hurry to reach their destination. 
Kriefels corroborated Babcock’s evidence in that he testi- 
fied that, on the Sunday in question, he and defendant went 
to Babcock’s house, and when they left they drove a short 
distance and stopped and defendant got out and went into 
a field and returned with a sack or package which he 
threw into the car. 

Defendant argues that the court erred in permitting 
evidence to be introduced which had to do with the larceny 
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of the Beethe goods. But there was no direct evidence 
of the value of the Becthe goods. It is elementary that 
a verdict of guilty would not be sustained in a larceny 
case without such evidence. Comp. St. 1922, sec. 10154; 
Hennig v. State, 102 Neb. 271. 

It is evident that both offenses are apparently parts of 
the same transaction and tend to connect defendant with 
the offense with which he is charged. In many jurisdic- 
tions where the same question was involved, it has 
been held proper to permit the state to introduce 
evidence of another burglary or theft, where both 
offenses were substantially one transaction, and this 
on the ground that whatever tended to show par- 
ticipation in one was evidence of participation in 
all. It has been held generally that the proof, in such 
case, is not given to show a different and distinct felony, 
but because it tends to prove the felony under investiga- 
tion and its tendency to that end is for the jury. 

People v. Mead, 50 Mich. 228, is in point. In that case 
the defendant was convicted of breaking into a farmhouse, 
in the open country, and committing a larceny therein. 
There was evidence, to which defendant objected, going 
to show that several houses in the neighborhood were 
broken into the same night. Among other things the court 
said, speaking by Judge Cooley: 

“The prosecution concede that, if it had no tendency 
to connect the respondent with the particular offense for 
which he was on trial, it should not have been received; 
but their theory of the case was that the several burglaries 
were all substantialiy one transaction, and whatever 
tended to show participation in one was evidence of par- 
ticipation in all. We agree in this view. The proof was 
not given to show a different and distinct felony, but as 
tending to prove the very felony then under investigation; 
and its tendency to that end was for the jury.” To sub- 
stantially the same effect is Frazier v. State, 185 Ind. 38. 

“On the trial of a defendant for conspiracy to defraud 
the United States of public lands, evidence that he had 
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previously been engaged in the illegal acquisition of public 
lands elsewhere by a different method was admissible as 
bearing upon the questions of intent, purpose, and design.” 
Jones v. United States, 179 Fed. 584. 

“Evidence which shows that a gun found hidden be- 
tween the laths and rafters of defendant’s house two or 
three days after his zrrest was, shortly before a burglary 
was committed, stolen from the house of a neighbor only 
a quarter of a mile from the burglarized house, at which 
neighbor’s defendant had been working, is competent as 
showing the guilty intent of defendant.” State v. Franke, 
159 Mo. 535. ; 

“The test of the admissibility of evidence in a criminal 
case is the connection of the facts proved with the crime 
charged, and whatever testimony tends directly to show 
the defendant guilty of the crime charged is competent, 
even though it tends to show him guilty of another offense.” 
People v. Moeller, 260 Ill. 375. 

“The respondent was indicted for burglary. The evi- 
dence of the state tended to show that the respondent and 
two others went with respondent’s team and stole certain 
sugar from the dwelling of one Damon; that one of the 
three remained with the team while the other two entered 
the house and took the sugar. Held, that the state might 
show that before going to Damon’s and while on their way 
there the three stole sugar at another place.” State v. 
Valwell, 66 Vt. 558. 

Moore v. United States, 150 U.S. 57, is a case where the 
defendant was convicted of the murder of a man named 
Palmer. Circumstantial evidence was admitted, over ob- 
jection, which tended to prove that Moore was implicated 
in another homicide wherein Palmer, after investigation, 
became possessed of certain facts which tended to prove 
Moore’s guilt. This was known to Moore, thus furnishing 
a motive for the slaying. The court held that the evidence 
was competent, and that “‘the effect of circumstantial facts 
depends upon their connection with each other, and con- 
siderable latitude is allowed on the question of motive.” 
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’ The general rule is that evidence of the participation 
by an accused person in the commission of a crime, other 
than that for which he is placed on trial, cannot ordinarily 
be admitted in evidence against him. But the rule has its 
exceptions. In a recent well-considered case the excep- 
tions are discussed. The court observed: “It is a well- 
established rule of evidence in criminal prosecutions, and 
excludes, for illustration, evidence tending to prove vari- 
ous forgeries on the trial of an indictment charging grand 
larceny, and evidence of different larcenies on the trial of 
an indictment charging murder, or evidence of any other 
crime which is distinct and independent in class and char- 
acter from that on trial. But like other rules of both law 
and evidence it is not without well-defined exceptions under 
which evidence of other crimes is admissible. In fact 
the exceptions are as well established as the rule itself. 

* * * In such case the evidence is admissible, not 
to establish the other crime, but as confirmatory of the 
evidence tending to show the commission by defendant of 
the one on trial.” State v. Monroe, 142 Minn. 394. 

The exception, though not directly involved, is recog- 
nized in Palin v. State, 38 Neb. 862, and authorities are 
there cited in support of the application of the exception 
to the rule in a criminal prosecution. See, also, State v. 
Schaffer, 70 Ia. 371; State v. Wallack, 193 Ia. 941; State 
uv. Robinson, 35 8. Car. 340; State v. Leroy, 61 Wash. 405; 
State v. Norris, 27 Wash. 453. 

It is argued that the court erred in that the jury were 
not instructed in specific terms in regard to the purpose 
for which the evidence of the Beethe burglary and theft 
was admitted. But defendant did not request such instruc- 
tion, and he should not now be heard to complain in view 
of the instructions given in respect of the weight and 
credibility of the evidence and in respect of the fact that 
the jury must be satisfied beyond a reasonable doubt that 
at the time and place charged in the information the de- 
fendant was guilty of the theft of the goods named in the 
information. In a recent case we held that error could 
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not be predicated upon the failure to charge the jury on a 
given point without a request therefor, unless it is upon 
a question where a statute or positive rule of law required 
the giving of such instruction. Georgis v. State, 110 Neb. 
352; State v. Gaston, 96 Ia. 505. The evidence, inter alia, 
shows that the Eversole and Beethe burglaries, as con- 
tended by the state, were so closely connected in point of 
time and place as to be a part of the game transaction. 
And particularly is this apparent in view of the fact that 
goods from both stores were found in defendant’s posses- 
sion shortly after the burglaries. The conclusion is that 
the court did not err in admitting evidence of the theft 
of the Beethe goods. 

Defendant interposed evidence tending to prove an alibi 
which, if believed by the jury, would have entitled him 
to an acquittal, but we do not find it necessary to discuss 
this feature of the case other than to observe that the 
jury evidently did not accept the version of defendant’s 
witnesses on this point. 

It may here be noted that defendant has attached to the 
record, a second showing which tends to establish an alibi. 
This showing was made since the case was tried before. 
But as a reviewing court, we cannot, for obvious reasons, 
consider matter here which has not been first submitted 
in the trial court. 

Reversible error has not been shown. The judgment of 
the district court is 


AFFIRMED. 


Note—See Criminal Law, 16 C. J. secs. 1132, 1134, 2281, 
2290, 2293, 2498; 17 C. J. sec. 3328—Larceny, 25 Cyc. p. 
127. 
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CHRIS BUERSTATTE, APPELLEE, V. CHARLES A. SWANSON, 
: APPELLANT. 


FILED AprRIL 10, 1924, No. 22720, 


Contracts: TRADE AGREEMENT. Where, for a consideration, a party 
agrees not to engage in the furniture and undertaking business 
in competition with anotl.er for a period of five years within the 
area of a city, held, that such agreement is reasonable and may 
be enforced. 


APPEAL from the district court for Saunders county: 
EDWARD E. GooD, JUDGE. Affirmed. 


Good & Good and J. M. Galloway, for appellant. 
' Slama & Donato, contra. 


Heard before MorRISSEY, C. J., LETTON, ROSE and Day, 
JJ. 


Day, J. 

The plaintiff, Chris Buerstatte, obtained a decree in the 
district court for Saunders county against the defendant, 
Charles A. Swanson, enjoining the latter from engaging in 
the undertaking business in the city of Wahoo, Nebraska, 
for a period of five years from May 25, 1920. The plain- 
tiff’s action was based upon an agreement between the 
plaintiff and the defendant, by the terms of which the de- 
fendant agreed for considerations named to refrain from 
engaging in the furniture or undertaking business in the 
city of Wahoo for a period of five years. From this decree 
the defendant appeals. 

The record shows that on and prior to May 25, 1920, the 
defendant owned and conducted a furniture and undertak- 
ing business in the city of Wahoo. On that date the parties 
entered into a written contract, by the terms of which the 
plaintiff agreed to buy and the defendant agreed to seil 
the stock of furniture, fixtures, and undertaking supplies, 
including an automobile hearse. By the terms of the con- 
tract the purchase price was to be determined by an ap- 
praisement in the manner provided therein. The total value 
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fixed by the appraisers was $17,769.69. In this appraise- 
ment the value of the hearse was fixed at $1,000. The 
plaintiff took over the business, assumed full charge of all 
the property enumerated in the contract except the hearse, 
and paid to the defendant $16,769.69. The dispute between 
the parties is whether the contract as entered into was sub- 
sequently modified in so far as it included the hearse. It 
was the theory of the defendant that the plaintiff had 
breached the contract by refusing to take the hearse, and 
for that reason the defendant claimed the right to again 
enter into the undertaking business at Wahoo, and was pro- 
ceeding to do so, when the present action was commenced. 
The plaintiff’s theory was that, after the contract was made, 
by mutual agreement between the parties the hearse was 
eliminated from the items of property which the plaintiff 
agreed to purchase. The trial court did not pass upon the 
question whether the contract was so modified, but held 
that the plaintiff had substantially complied with the con- 
tract of sale, and was therefore entitled to the protection 
of a court of equity. The court also held that the defendant 
had an adequate remedy at law. 

The case is before us for a trial de novo. The plaintiff 
testified that about June 21, 1921, the defendant complained 
that the value of the hearse, as fixed by the appraisers, was 
too low; that it was worth at least $1,500, and that: the 
appraisement should have been for that sum; that thereupon 
it was agreed between the parties that the defendant should 
keep the hearse, and that the plaintiff was to pay him rent 
therefor for such times as he used it. This is denied by the 
defendant. The only evidence bearing upon this phase of 
the case was that given by the parties, and letters pass- 
ing between them and checks given by the plaintiff in pay- 
ment of rent for the use of the hearse. Upon a trial de novo 
we are quite satisfied that the testimony fully sustains the 
plaintiff’s theory, and that the contract, by mutual consent, 
was so modified as to eliminate the hearse therefrom. 

The contract provided, as one of the inducements thereof, 
that the defendant would “not engage in the furniture or 
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undertaking business in the city of Wahoo, Saunders coun- 
ty, Nebraska, either directly or indirectly, for a period of 
five years from the date of this agreement.” The rule is 
established in this state that an agreement by one of the 
parties to refrain from engaging in a competitive business 
for a reasonable time and within a limited area, not larger 
than reasonably necessary for the protection of the other 
party, is valid and enforceable. Mollyneaux v. Wittenberg, 
39 Neb. 547; Herpolsheimer v. Funke, 1 Neb. (Unof.) 304; 
Hickey v. Brinkley, 88 Neb. 356. 

Extensive arguments have been made by both sides in 
support of and against the theory adopted by the trial court 
that there had been a substantial compliance with the con- 
tract by the plaintiff, but in the view which we have taken of 
the evidence it seems unnecessary to discuss that phase of 
the case. 

In view of the evidence, it seems clear that the plaintiff 
has fully performed the contract, and is entitled to the relief 
prayed. 

The decree of the trial court was right, and it is, there- 
fore, 


AFFIRMED. 
Note—See Contracts, 18 C. J. p. 472, sec. 417. 


JASPER W. ROBINSON, APPELLEE, V. UNION AUTOMOBILE IN- 
SURANCE COMPANY, APPELLANT. 


FILED APRIL 10, 1924, No. 22682. 


1. Insurance: AGENCY. Under sections 7757, 7772, Comp. St. 1922, 
one who solicits an application for insurance of any kind, or who, 
with authority, receives or receipts for any money on account 
of or for any contract of insurance made by him, although the 
policy may not be signed by him, shall be deemed, to all intents 
and purposes, the agent of the insurance company. 


Policy: REFORMATION. It is a general rule that, if, 
by inativertence, accident, or mutual mistake, the terms of the 
contract are not fully set forth in the policy of insurance, it 
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may be reformed so as to express the real agreement of the 
parties, 


When a soliciting agent of an in- 
surance company and the insured mutually agree upon the 
terms and conditions of the insurance contract, and the policy, 
later issueo by the company, omits one of the essential elements 
of the contract, which 1s not discovered by the insured until after 
a loss occurs, he may then have the policy reformed so as to 
express the real agreement of the parties, and his failure to 
promptly examine the policy when received and discover the de- 
parture therein from the real agreement will not defeat his 
right to have reformation of the policy. 


APPEAL from the district court for Custer county: BRUNO 
O. HOSTETLER, JUDGE. Affirmed. 


Doyle & Halligan, J. S. Garnett and George N. Foster, 
for appellant. 


Sullivan, Squires & Johnson, contra. 


Heard before Morrissey, C. J., ROSE, DAY and Goop, JJ., 
and REDICK, District Judge. 


Goop, J. 


This is an action to reform an automobile insurance pol- 
icy, so as to make it cover loss caused by collision, and to 
recover under the policy as reformed. Defendant admits 
the issuance of the policy, but denies that it covers, or was 
intended to cover, loss by collision. The <rial resulted in a 
judgment for plaintiff, reforming the policy and awarding 
him judgment for the amount of his loss. Defendant ap- 
peals. 

Was plaintiff entitled to a reformation of the policy? 
The correct answer to this question determines this appeal. 
There is little, if any, conflict in the evidence that is material 
to the issues raised. 

The defendant is, as its name implies, an insurance com- 
pany which insures the owners of automobiles against loss 
by fire, theft, lightning, tornado, liability, property damage, 
collision, etc. Its home office is in the city of Lincoln, Ne- 
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braska. One Brown was its local soliciting agent at Broken 
Bow, where plaintiff resided. Brown was furnished litera- 
ture and rate cards and authorized to solicit insurance, take 
applications and forward to the company, where, if ap- 
proved, a policy was issued and sent to the agent and by 
him delivered to the insured. The agent also collected the 
premium. Brown called upon the plaintiff and solicited him 
to take out a policy covering his automobile in defendant 
company. The character of policies and coverage, together 
with rates therefor, were discussed between plaintiff and 
Brown. Plaintiff indicated that he desired a full or total 
coverage policy that would protect him against loss by fire; 
theft, tornado, liability and collision. Brown consulted his 
rate card and informed plaintiff that such a policy would 
cost, for a three-year term, $100. The plaintiff assented 
and drew his check for $100, payable to Brown, and Brown 
then filled out an application which plaintiff signed. This 
application was forwarded to the company, and within a 
few days a policy was sent to the agent and by him delivered 
to plaintiff. It is conceded that the policy, as issued, does 
not cover loss occasioned by collision. Plaintiff did not read 
nor examine the policy until after the loss occurred. He 
then made claim to the company for the loss, and the com- 
pany declined to pay because the policy did not cover col- 
lision insurance. Plaintiff was not aware of this until so 
informed by the company, and was not convinced that the 
policy, as written, did not cover loss by collision until he 
had submitted it to his attorneys. Thereupon, this action 
was brought to reform the policy as above stated. 

The written application was introduced in evidence. The 
following is the form of the application: 

“Automobile Application and Contract. 
“Union Automobile Insurance Company. 

“Paid-up Capital, $100,000. (Stock Company) Paid in 
Surplus, $25,000. 

“Fire, theft, tornado, earthquake, liability, property dam- 
age and accidental death. 

“Premium, $100. 
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“Fire, theft, tornado, earthquake, etc., only. 

“Premium, $..................-.----» 

“Liability, property damage and accidental death only. 

“Premium, $...................-----5 

“Term 36 months.” 

Then follows a schedule of declarations which is not ma- 
terial to the present consideration. It will be observed that 
the application does not, in terms, mention collision insur- 
ance. The president of the insurance company testified that 
it was the custom, when collision insurance was to be in- 
cluded, for the agent to write a letter, informing the com- 
pany of such fact, or to make a notation upon the applica- 
tion that collision insurance was desired. The form of 
policy issued does not, as stated, cover collision insurance, 
and the president of the company testified that, when colli- 
sion insurance was to be included, a rider was placed upon 
the policy especially covering loss from this cause. The 
president produced a rate card, which he testified was in 
force at the time, and which showed the rate on plaintiff’s 
automobile, for three years, for general coverage, except 
collision insurance, to be $125, and that the additional rate, 
for the same time, for collision insurance was $65. He testi- 
fied that this rate card was furnished to all of the agents 
for their guidance. However, it will be observed that the 
policy was issued for a premium of $100, which does not 
conform to the rate, as disclosed by the rate card, when 
collision insurance is not included. Brown, the agent who 
solicited the insurance, was called as a witness and testified 
that he was furnished a rate card for 1919, which had been 
destroyed when the new rate card for 1920 was issued; 
that the 1920 rates were considerably higher than the 1919 
rates. He produced the 1920 rate card, and that disclosed 
that the rate upon plaintiff’s car, for a three-year period, for 
complete coverage, including collision insurance, was 
$112.50. The witness Brown further testified that the rate 
on the card, furnished him in 1919, for complete coverage, 
including collision insurance, was $100. There can be no 
question whatever that both plaintiff and the agent Brown 
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understvod that plaintiff was contracting for a policy which 
would insure against loss by collision. 

Defendant advances several propositions of law, which, 
it argues, if properly applied, will defeat plaintiff’s right 
to a reformation of the contract of insurance. Its first 
proposition is that, in the absence of fraud or mistake, all 
previous verbal understandings are merged in the written 
contract, and it is conclusively presumed to contain the 
entire engagements of the parties with all the conditions 
of their fulfilment. 

We are in accord with the principle stated, but fail to 
see the application of it to the situation in hand. Under 
sections 7757, 7772, Comp. St. 1922, Brown, in taking the 
application, was the agent of the company. It could act 
only through an agent. The agent was furnished a rate 
card and authorized to solicit insurance. He had ostensible 
authority to state and quote to a prospective applicant the 
rate for any kind of policy he was authorized to solicit. 
He did quote to and agree with the plaintiff upon the rate. 
In so doing he was the company. He was also acting for 
the company in taking plaintiff’s application. Both plain- 
tiff and the agent Brown stated positively that the plaintiff 
desired, ordered and paid for a policy that would protect 
him from loss by collision. It was the intention of both 
parties to have the application include this feature. If the 
application was not specific enough to cover it, it is obvious 
that there was a mutual mistake of the parties. 

It is next contended that, where a party accepts a con- 
tract of insurance and makes no effort to examine or read 
the policy until a loss occurs, he is bound by the terms of 
the policy as written. Several authorities are cited as 
sustaining this principle, and, as applied to the situations 
in the cited cases, the principle may be accepted as sound. 
The cases cited, however, in the main are actions on con- 
tracts as written and where one or the other of the parties 
seeks to avoid the legal effect of some clause in the contract 
of which he had no personal knowledge. They are not ac- 
tions for reformation of the contract. In such an action, 
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where one party seeks the aid of a court of equity to re- 
quire the contract to conform to the actual intent and 
agreement of the parties, a different rule is applicable. It 
is a general principle, sustained by abundant authority, 
that if, by inadvertence, accident, or mutual mistake, the 
terms of the contract are not fully set forth in the policy, it 
may be reformed so as to express the real agreement. Cook v. 
Westchester Fire Ins. Co., 60 Neb. 127; Grand View Build- 
ing Ass’n v. Northern Assurance Co., 73 Neb. 149; Lansing 
v. Commercial Union Assurance Co., 4 Neb. (Unof.) 140; 
Slobodisky v. Phenix Ins. Co., 52 Neb. 895; Dolvin v. 
American Harrow Co., 125 Ga. 699, 28 L. R. A. n. s. 785, 
and subnote “h” thereto on page 831; Thompson v. Pheniz 
Ins. Co., 186 U. 8. 287; 14 R. C. L. 902, sec. 80. 

While the authorities are not unanimous, we think the 
better rule—the one in consonance with reason and sup- 
ported by the most of the courts—is that a policy may be 
reformed where it does not conform to the agreement of 
the parties, though the mistake, so far as the company is 
concerned, was that of a mere soliciting agent, with no 
power to issue a policy. 14 R. C. L. 902, sec. 80, and note 
to Floars v. Avtna Life Ins. Co., 11 L. R. A. n. s. 357. The 
provisions of the statutes cited above are alone sufficient to 
compel the adoption of the rule announced. 

Defendant further contends that, where the insured re- 
ceives a policy of insurance, ostensibly in response to his 
written application therefor, and the policy does not con- 
form to the agreement of the parties, the insured is bound, 
as a matter of law, to examine the policy within a reason- 
able time after its receipt, to discover obvious departures 
therein from the one which he supposed he had received, 
or he will be held as having accepted the policy as com- 
plying with his application. In support of this proposition, 
defendant cites American Ins. Co. v. Neiberger, 74 Mo. 
167; Metzger v. Htna Ins. Co., 227 N. Y. 411; Bostwick 
v. Mutual Life Ins. Co., 116 Wis. 392, 67 L. R. A. 705. 

In the first of the cases cited, the action was to recover on 
a premium note. The policy for which it was given did 
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not conform to the agreement between the insurance com- 
pany’s agent and the insured. The latter became aware 
of this fact as soon as the policy was received and did not 
reject the policy until several months later. It was held 
that he should have promptly rejected the policy on dis- 
covering that it did not comply with the agreement, and 
that his failure so to do rendered him liable on the note, 
on the ground that, by his delay, he was held to have ac- 
cepted the policy as written. In the instant case, the 
insured did not discover that the policy did not comply 
with the agreement until after the loss occurred. 

In Metzger v. Attna Ins. Co., supra, the action was to 
reform a policy of fire insurance which, while issued for a 
term of one year, was to cover a builder’s risk, and, by a 
rider attached to the policy, limited the liability to the 
time while the building was in process of erection and 
completion, and provided that all liability on the policy 
should cease when the building became occupied, in whole 
or in part. It was there held: ‘While in equity a recis- 
sion of a contract may be adjudged on the ground of a 
unilateral mistake in its contents, in order that a reforma- 
tion may be adjudged, there must be mutual mistake or in- 
advertence or the excusable mistake of one party and fraud 
of the other. There must have been a meeting of the minds 
of the contracting parties concerning the agreement, or 
agreements, which the court is asked to declare existent.” 
It was held that the mistake was not mutual. In the in- 
stant case the evidence disclosed that the minds of the two 
parties met, but the policy did not conform to their mu- 
tual intent, and hence the mistake was mutual. 

In Bostwick v. Mutual Life Ins. Co., supra, the action 
was by the insured to recover premiums paid upon a policy 
that differed, in terms, from the one which the insured 
had ordered. In that case, the insured desired a ten-pay- 
ment policy, and the agent for the company wrote the ap- 
plication for a policy that would require insured to make 
annual payments during his life. When the policy was 
received, there was a letter, the first words of which di- 
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rected the insured’s attention to the nature of the policy, 
and that it was different from the one which he desired. 
He complained to the agent, and considerable correspond- 
ence ensued, but he did not seek a cancelation of the policy 
until the lapse of several months. It was held that he was 
not entitled to recover. An examination of the case leads 
the writer to the view that there are many expressions con- 
tained in the opinion that were unnecessary for a determi- 
nation of the questions. While the principle, as contended 
for by defendant, is announced in that case, it seems that 
it was wholly unnecessary for the determination of the 
case, as it might have turned solely upon the question of the 
laches of the insured in not promptly rejecting the policy 
upon discovery that it was not of the character that he 
had ordered. 

In the instant case, we are asked to hold that plaintiff 
is not entitled to a reformation of the policy because he 
failed to examine it and promptly discover that it did 
not contain the provision for which he stipulated. To so 
hold would permit the insurance company to take advan- 
tage of its own wrong or of a mutual mistake. In this case, 
there was no laches on the part of the plaintiff, unless it 
was in his failure to examine and read his policy and as- 
certain therefrom that it did not cover collision insurance. 
The policy is long and contains many conditions and limita- 
tions, and we seriously doubt if one, other than a lawyer 
or one versed in insurance, would know, from a casual read- 
ing of the policy, that it did not cover collision insurance. 
But, in any view of the case, there was a mutual mistake, 
and the plaintiff sought the reformation of the contract, 
to conform to the agreement of the parties, as soon as the 
mistake was discovered. The defendant has not been in- 
jured unless it has carried the insurance for a less premium 
than its regular rates, which, by the way, is not entirely 
clear. That the policy as issued did not conform to the 
agreement of the parties is due either to the mutual mis- 
take, caused by defendant’s agent, or to the fraud on the 
part of the company in not issuing the proper kind of 


40 NEBRASKA REPORTS. [VoL. 112 
Costello v. Colfax County. 


policy. In either event, we think the plaintiff was entitled 
to have the policy reformed. 

It follows that the judgment of the district court should 
be and is 

AFFIRMED. 

Note—See Insurance, 32 C. J. p. 1058, sec. 183; p. 1140, 
sec. 247; p. 1142, sec. 249—-Reformation of Instruments, 
34 Cyc. pp. 925, 949. 


JOHN H. COSTELLO ET AL., APPELLANTS, V. COLFAX COUNTY 
ET AL., APPELLEES. 


Fitrep Aprit 10, 1924. No. 23798. 


Drains: DIVERSION OF WATERS: INJUNCTION. Where the construc- 
tion of a drainage ditch, pursuant to the provisions of article I, 
ch. 17 (sections 1665-1702) Comp. St. 1922, would divert the 
waters from one flowing stream into another, whic would cause 
the waters of the latter stream to overflow its banks and flood 
the lands of lower riparian owners, injunction will lie, at the in- 
stance of such owners, to prevent the construction of the ditch 
until a time has been fixed for hearing their claims for damages 
and due notice of such hearing has been given them, to the end 
that they may have the opportunity of having their claims for 
damages duly presented and determined. 


APPEAL from the district court for Colfax county: FRED- 
ERICK W. BUTTON, JUDGE. Reversed. 


Cain & Johnson, for appellants. 
George W. Wertz and B. F. Farrell, contra. 


Heard before MoRRISSEY, C. J., LETTON, ROSE, DAY and 
Goon, JJ. 


Goon, J. 

This is an action to enjoin the construction of a drainage 
ditch, in Colfax county, Nebraska, which would divert the 
waters of Dry creek into Maple creek, on the ground that 
the increased flow of water in Maple creek would cause it 
to overflow and flood plaintiffs’ lands to their damage, with- 
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out provision having been made for compensating them. 
Plaintiffs’ lands are in the valley of, and below the point 
where the diverted waters would enter, Maple creek. De- 
fendants are the county of Colfax, the county clerk and 
county commissioners of said county, and the petitioners 
for the drainage ditch. They intend to construct the ditch 
pursuant to the provisions of article I, ch. 17, Comp. St. 
1922, and had taken preliminary steps for its construction 
when this action was begun. Defendants admit that they 
intend to construct the drainage ditch and have not given 
plaintiffs any notice of a hearing on claims for damages; 
that no provision has been made for compensating plaintiffs 
for any damages they may sustain, and that defendants do 
not intend to make any provision for compensation, and 
claim that if plaintiffs suffer any damage it is damnum 
absque injuria and is not compensable. The trial court 
found for defendants and entered a decree accordingly. 
Plaintiffs appeal. 

The following pertinent facts are shown without substan- 
tial dispute: Dry creek flows into Maple creek in Colfax 
county, Nebraska, and for several miles above their con- 
fluence the two streams run nearly parallel. The interven- 
ing valley varies from a half mile to a mile and a half in 
width. Most of the land in this valley is lower than the 
banks of either stream. In times of freshet and high wa- 
ter, Dry creek overflows its banks at various places, but . 
particularly at and above the point where the proposed 
drainage ditch is to tap that stream. The greater part of 
this overflow water never returns to the creek from which 
it emerges, but spreads over the valley and runs over the 
lands of the petitioners into another drainage ditch and 
ravine, and thence into Maple creek at the place where the 
proposed drainage ditch would enter that stream. The 
length of the proposed drainage ditch is approximately five 
miles. On at least four or five occasions within the past 
40 years, both creeks have simultaneously overflowed their 
banks and inundated the valley to such an extent as to en- 
tirely destroy or greatly damage the crops growing on the 
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lands of both plaintiffs and such of the defendants as are 
petitioners for the ditch. 

Jt is shown that Maple creek, just below the point where 
the drainage ditch would enter it, is frequently taxed to its 
full capacity ; that on an average of four or five times a year 
the stream at that point runs bank-full, and that a small 
increase in the volume of its waters would cause it to over- 
flow its banks. The volume of water in Dry creek is equal 
to about one-third to one-half the volume of water in Maple 
creek, and it clearly appears that the drainage ditch, if con- 
structed, would so increase the flow of water in Maple creek 
as to cause it to overflow its banks, and that plaintiffs’ lands 
would be flooded several times in the course of a year, while, 
under present conditions, they are not flooded oftener than 
on an average of once in eight or ten years. 

The trial court decided the case apparently upon the 
theory that the defendants had complied with the statutory 
provisions relative to the construction of such a drainage 
ditch; that the statute did not require notice to any persons 
except those whose lands would he benefited by the im- 
provement, and that, the county board having pursued the 
course prescribed by the letter of the statute, injunction | 
would not lie. The court also seems to have adopted the 
view that, since the overflow waters of Dry creek never re- 
turn to it, they become surface waters, and that the con- 
templated drainage ditch would carry only surface waters; 
that the defendants had a right to collect these waters and 
accelerate their flow into Maple creek where they were wont 
to flow, and that the lower riparian owners along Maple 
creek could not complain of such acts. 

We think the district court erred in assuming that the 
proposed drainage ditch would carry only surface waters. 
It will be conceded that the overflow waters of Dry creek 
which spread over the valley and never re-enter that stream 
become surface waters. However, the evidence shows that 
the bottom of the drainage ditch where it would tap Dry 
creek is only 12 inches higher than the bottom of that 
stream. Dry creek at that point is 8 feet dep, and the 
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waters of that creek running more than 12 inches deep will 
flow, in part at least, into the drainage ditch. It is also 
evident that, because of the decreased flow of water in Dry 
creek below the point to be tapped by the ditch, it would fill 
up and in a short time practically all the waters of Dry 
creek would be forced into and carried by the drainage 
ditch, and thereby all the waters of that creek would be di- 
verted into Maple creek. If the proposed ditch would not 
divert the waters that naturally flow within the banks of 
Dry creek but would carry only surface waters and dis- 
charge them into Maple creek at a point where they would 
naturally flow, then plaintiffs could not justly complain. 
As lower riparian owners, their lands must bear the burden 
of surface waters that come upon them in their natural 
course, even though the flow thereof has been greatly ac- 
celerated by artificial means. 

The law does not require the plaintiffs to bear the burden 
of water diverted from the natural flow of one stream and 
discharged into another stream, thereby causing the latter 
to overflow its banks and flood their lands. Pyle v. Rich- 
ards, 17 Neb. 180; Kane v. Bowden, 85 Neb. 347; Nelson v. 
Wirthele, 88 Neb. 595; Keifer v. Shambaugh, 99 Neb. 709; 
Keifer v. Stanley, 111 Neb. 822; Roe v. Howard County, 75 
Neb. 448. In the latter case it is held: “Where water, be it 
surface water, the result of rain or snow, or the water of 
springs, flows in a well-defined course, be it ditch or swale 
or draw in its primitive condition, and seeks its discharge 
in a neighboring stream, its flow cannot be arrested or in- 
terfered with by a landowner to the injury of the neighbor- 
ing proprietors, and what a private proprietor may not do 
neither can the public authorities, except in the exercise - of 
the right of eminent domain.” 

Under this authority the defendants could not lawfully 
construct a drainage ditch and divert the waters that natur- 
ally flow within the banks of Dry creek and discharge them 
into Maple creek and thereby cause the latter to overflow 
its banks and flood the plaintiffs’ lands to their injury, ex- 
cept in the exercise of the right of eminent domain. De- 
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fendants are not entitled to construct the ditch and there- 
by take and damage the lands of the plaintiffs, without 
compensation having first been made or provided for. 

This court has held that in establishing a drainage ditch 
pursuant to the provisions of article I, ch. 89, Comp. St. 
1899, which now appears as article I, ch. 17, Comp. St. 
1922, among the jurisdictional steps required to be observed 
is “that notice, as provided by statute, to persons on whose 
lands the cost is to be apportioned, and the owners whose 
lands are to be taken or damaged, shall be given.” Dodge 
County v. Acom, 61 Neb. 376; Darst v. Griffin, 31 Neb. 668; 
Morris v. Washington County, 72 Neb. 174. 

It follows that the judgment of the district court should 
be and is reversed, and the defendants are enjoined from 
proceeding with the construction of the proposed drainage 
ditch until a time is fixed for the hearing of plaintiffs’ 
claims for damages, and they are given due notice of such 
hearing, so that their claims may be heard and determined. 

: REVERSED. 

Note—See Drains, 19 C. J. p. 688, sec. 1538. 


HENRY GEISE, APPELLEE, V. ARTHUR T. YARTER ET AL., 
CROSS-APPELLANTS: BILLS & CLINE ET AL., 
APPELLANTS. 


FILED APRIL 10, 1924. No. 22728. 


1. Witnesses: EVIDENCE: COMPETENCY. In an action against 
the representative of a deceased person and the surviving partner 
of the firm, the evidence of a witness, having a direct legal in- 
terest in the result, as to transactions and conversations with 
deceased, is competent unless the interest of the representative 

‘in that action is adverse to the interest of the witness. 


2. Contracts: RESCISSION: NOoTICE oF ELECTION. An action in 
equity to rescind a contract for the alleged fraud of defendants 
may be maintained without the prior service of notice of an 
election to rescind. 


8. Evidence examined, and findings of the district court approved 
and adopted. 


VoL. 112] JANUARY TERM, 1924. 45 


Geise v. Yarter. 


4. Contracts: RESCISSION: POWER oF CourT. In an action in 
equity to rescind a contract for the purchase of: stock of a cor- 
poration, the consideration for which was a note of a third party 
secured by mortgage, and which had been sold by the fraudulent 
vendor to a purchaser with knowledge of the fraud, and, in turn, 
sold by said purchaser to an innocent party, held, that, upon 
decreeing rescission, the court had jurisdiction to render a 
money judgment in favor of plaintiff and against all defendants 
guilty of the fraud whereby plaintiff had been deprived of hig 
property. 


BURDEN OF PROOF. In such ease, evidence 
tending to prove the fraud having been received, the burden was 
upon the purchaser from the fraudulent vendor to prove that he 
purchased in good faith and without notice. 


APPEAL from the district court for Lincoln county: BAy- 
ARD H. PAINE, JUDGE. Affirmed in part, and reversed in 
part. 


C. C. Flansburg, for appellants. 
Doyle & Halligan, for cross-appellants. 
Halligan, Beatty & Halligan, contra. 


Heard before MorRRISSEY, C. J., DAY, ROSE and Goon, JJ., 
and REDICK, District Judge. 


REDICK, District Judge. 

This is an action brought by Henry Geise, plaintiff, 
against Arthur T. Yarter, Perry Anthony, Sarvis Lumber 
Company, a corporation, and Bills and Cline, a copartner- 
ship. Charles J. Bills, one of the partners, died pending suit, 
and: by stipulation of the parties the action was revived as 
to Charles J. Bills against Florence L. Bills, executrix of 
his estate. The action is in equity for the rescission of a 
contract between plaintiff and Perry Anthony, whereby An- 
thony sold to the plaintiff 75 shares of stock in the Sarvis 
Lumber Company at $200 a share, upon the ground that 
the plaintiff had been induced to make the purchase by false 
representations. The allegations of the petition are sub- 
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stantially as follows: That on or about the 9th day of 
April, 1920, the defendants Yarter and Anthony were the 
agents of the lumber company for the sale of its stock, and 
represented to the plaintiff that the par value of the stock 
was $200 a share, that its actual market value was $200 a 
share, that the corporation had paid large dividends upon 
its common stock and would do so in the future; that Yar- 
ter held $3,000 of the stock and had recently been paid 18 
per cent. dividends; that one Dieringer owned a similar 
amount and had been paid 18 per cent. dividends, and was 
going to sell his farm and buy more of the stock; that the 
company was financially sound. It was further alleged that 
Yarter, who was the more active in making these represen- 
tations, was an old friend and neighbor of the plaintiff; 
that he believed and relied upon said statements and pur- 
chased 75 shares for $15,000, by assigning to Anthony a 
mortgage of the value of $20,298, principal and interest, 
receiving the surplus over the $15,000 from Yarter and An- 
thony; that the stock was delivered to plaintiff April 22, 
1920, and then for the first time he discovered that the 
shares were of the par value of only $100, and he com- 
menced an investigation resulting in the discovery that all 
of the representations above set forth were false, and im- 
mediately rescinded the sale and tendered the stock to the 
defendants, demanding his mortgage in return, which was 
refused. It was further alleged that the defendants Bills 
and Cline had purchased, or were about to purchase, the 
said mortgage from Anthony, and that said Bills and Cline 
had full knowledge of the fraud practiced on the plaintiff 
and are not holders for value in the usual course of busi- 
ness; that unless restrained they will sell said note and 
mortgage to innocent parties; and that the defendants are 
insolvent. The prayer is for a rescission of the contract, 
for an injunction restraining the negotiation of the note 
and mortgage, and, in case it had been negotiated, for a 
judgment against the defendants for $15,000 and interest. 
The action was begun May 7, 1920, and a restraining order 
was issued and served. 
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Bills and Cline answered that they purchased the note 
and mortgage in question April 20, 1920, in the usual course 
of business, for full consideration, without notice of any 
defects or defenses and acting in good faith, the said Charles 
J. Bills, since deceased, conducting the negotiations; that 
prior to the service of the restraining order they had sold 
the same to an eastern client and had paid all of the pur- 
chase price of said note and mortgage to defendant An- 
thony for his use and benefit or under his direction, ex- 
cept the sum of $5,293.49 which was still in defendant’s 
hands, and which it offered to pay into court for the benefit 
of the party entitled thereto. It was further alleged that all 
the capital assets, including the note and mortgage in ques- 
tion, of Bills and Cline were the individual property of 
Charles J. Bills. 

The answer of Perry Anthony admitted the sale of the 
stock, but alleged it was his own property and that he was 
not acting as agent of the lumber company, denies the mak- 
ing of the alleged representations, alleges that Bills and 
Cline were fully informed at the time of the purchase of the 
manner in which defendant became the owner of the note 
and mortgage, and that he had only received the sum of 
$3,500 for the same, and prayed judgment against Bills 
and Cline for $18,248. 

The lumber company answered denying all the allega- 
tions of the petition, and alleged that the stock in question 
was the property of Anthony and that defendant had no 
interest in it. Yarter answered and denied making the 
representations alleged, and that upon the occasion of the 
sale of said stock he did not represent Anthony in any other 
capacity than as a chauffeur. He further alleged that at 
the request of Anthony he furnished the sum of $3,300 to 
make up the difference between the purchase price of the 
stock and the note and mortgage, which had never been 
repaid, and prayed judgment against plaintiff for that 
amount in case the contract was rescinded. Florence L. 
Bills, executrix, answered, admitting the copartnership of 
Bills and Cline, alleging that all the funds of the partner- 
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ship were the personal property of Bills, Cline’s interest 
being only in the profits; that the money in the hands of 
Bills and Cline belonged to her as executrix, admitted the 
purchase by Bills and Cline, which she alleged was made 
in good faith and for full value in the due course of busi- 
ness, and denied all other allegations in the petition for 
want of knowledge or information. 

The trial resulted in a decree finding generally for the 
plaintiff and against all defendants, rendering judgment 
against them in the sum of $16,685, upon which the sum 
of $5,232.70 was to be credited when paid into court as 
ordered. The decree specifically found that Bills and Cline 
purchased the note and mortgage with knowledge of the 
fraud, not in the regular course of business, and that they 
were not innocent purchasers. The court declined to deter- 
mine the rights of the defendants as between themselves 
and the judgment was without prejudice thereto. Bills and 
Cline, a copartnership and Florence L. Bills, executrix, 
appeal, and Yarter, Anthony and the lumber company file 
cross-appeals. 

The first assignment of error by appellees is that the 
judgment against the executrix has no foundation in the 
pleadings, the point being that after she had been substi- 
tuted for Charles J. Bills, deceased, and the action revived 
in her name, no amended or supplemental! petition was filed 
charging her as executrix; but it was held in Missouri P. 
R. Co. v. Fox, 56 Neb. 746, that such pleadings, though prop- 
er, were unnecessary, as the facts already appeared upon 
the record. Furthermore, she filed an answer to the plain- 
tiff’s petition, thereby treating it as tendering an issue to 
her, and she cannot now complain of a failure to make a 
formal amendment. The second assignment is that no 
cause of action is stated against Bills and Cline except as 
to the amount tendered into court, but this assignment is 
not argued, and is not well taken at all events for the rea- 
son that, if Bills and Cline were not purchasers in good 
faith, they could not escape liability by transferring the 
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note and mortgage to an innocent holder, but are liable for 
its value. 13 C. J. 611; sec. 653; 85 Cyc. 158. 

It is further contended that an order barring claims in 
the estate of Charles J. Bills applies to the claim in ques- 
tion, as the same was not presented to the county court, 
but there is no merit in this proposition because the stat- 
ute barring claims expressly provides that it shall not “be 
construed to affect actions pending against the deceased at 
the time of his death.” Comp. St. 1922, sec. 1344. And sec- 
tion 1375 provides for the certification of the judgment in 
such actions to the county court for allowance. 

We do not think that it 1s or can be seriously contended 
that the plaintiff was not defrauded of his mortgage by re- 
liance upon misrepresentations of fact as set out in the 
petition. The evidence of plaintiff is clear and convincing 
that the representations were made by defendant Yarter. 
It is shown that Anthony and Yarter drove in an automo- 
bile to plaintiff’s residence, and that Anthony took Yarter 
along because he was a good friend and neighbor of plain- 
tiff, and sent him into the house, Anthony remaining out- 
side in the automobile; and the principal representations 
were made by Yarter while in the house, and Anthony is 
bounc thereby. Yarter was not called as a witness, so the 
testimony of plaintiff and his wife as to the statements of 
Yarter are practically undisputed, and the finding of the 
district court upon this subject is amply sustained and will 
not be disturbed. 

The contention most seriously urged by the appellants 
involves the sufficiency of the evidence to establish bad 
faith upon the part of Bills and Cline, and it will be nec- 
essary to consider somewhat in detail the evidence upon 
this question. The name of the corporation was originally 
Sarvis Timber Company, and was later changed to Sarvis 
Lumber Company, and will be herein referred to as the 
lumber company. It appears that the original capital stock 
of the Sarvis Lumber Company was $200,000, which was 
issued in varying amounts to Charles J. Bills and Willard 
Kimball, without consideration. The capital stock of the 
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company was then increased and provision made for the 
issuance of $500,000 of preferred stock, $243,000 of which 
was sold by Perry Anthony and his brother, acting as 
agents of the lumber company, at par or above, and for 
their services they received $50,000 of the common stock; 
the defendant Perry Anthony afterwards becoming the sole 
owner thereof. Anthony subsequently secured $10,000 
more of the common stock as commission from Kimball for 
selling $20,000 worth at par, and the 75 shares sold to the 
plaintiff were a part of Anthony’s personal stock, which 
he sold on his own account, and not as agent of the lum- 
ber company. The company issued bonds in the sum of 
$125,000 and placed them in the hands of Bills for sale, and 
they were sold, and Bills received as commission $20,000 
cash and a bonus of $125,000 of common stock (a part of 
the $200,000 above mentioned). Bills then sold his stock 
to Kimball at par for $162,500, for which he gave his note, 
and under a contract whereby Kimball agreed to apply in 
payment of said sum all the income of the lumber company 
from the sale of lumber and lath until said amount was 
fully paid. By this transaction the usual process was re- 
versed; instead of the company receiving pay for its stock, 
it issued the same without consideration and then paid for 
it out of its own assets. Bills, Cline, McCormick (an 
employee of Bills) and Kimball were officers and directors 
and in control of the company, Kimball being president, 
and the contract above referred to providing that such 
contro] should continue until $112,500 had been paid upon 
said note, in the meantime Bills retaining the stock as se- 
curity, with the right to vote the same, $85,000 of the pro- 
ceeds of the sale of the preferred stock was applied toward 
the payment of Kimball’s indebtedness to Bills, and a total 
of about $125,000 has been paid thereon. The facts just 
stated are sufficient to charge Bills with full knowledge of 
the position and value of the common stock of the lumber 
company. 

At the time of the purchase by Bills and Cline from An- 
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thony of the mortgage in question, there was due thereon 
for principal and interest the sum of $20,398.87. Anthony 
was paid thereon the sum of $2,000 at the time, and later 
on, after an investigation of the security, $1,500, or a total 
of $3,500. $5,232.70 remains in the hands of Bills and 
Cline to the credit of Anthony, and $9,544.59 was re- 
tained by Bills and Cline for the purpose of taking up 
$5,572.50 of past-due coupons on the lumber company’s 
bonds, $1,137.09 accrued interest thereon, and $2,835, the 
amount of coupons coming due June 15, 1920. Payment of 
these coupons had been guaranteed by Bills and Cline 
through an agreement to repurchase them if not paid when 
due, and they were in their hands for collection. They also 
charged Anthony a discount on the purchase of the mort- 
gage of $2,000. It will thus be noted that the.entire con- 
sideration actually paid by Bills and Cline to Anthony for 
his $20,000 mortgage was the $3,500 cash and $5,232.70 
credit, or a total of $8,732.70, the balance being made up 
of the discount $2,000, amount retained for coupons $9,544, 
and some small items for expenses for abstract and in- 
vestigation of the property. While at this time Anthony 
was a director of the lumber company, he had only a com- 
paratively small interest therein, and was in no way per- 
sonally liable for the payment of the coupons above referred 
to. He submitted to a discount from the actual value of 
his mortgage of $2,000 and a further sum of over $9,500 
for the purpose of paying or reimbursing Bills and Cline 
for the payment of those coupons, and beyond this had 
paid $2,828.21 from his own funds, and become liable to 
Yarter for $2,469.79 (the excess of the value of the mort- 
gage over the purchase price of the stock). The defend- 
ants offer no satisfactory explanation of this transaction, 
their only suggestion being that the discount and applica- 
tion of the proceeds to the payment of the coupons were 
the only considerations under which they would purchase 
the mortgage. The evidence is to the effect that the se- 
curity of the mortgage was ample for the payment of the 
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debt, and no good reason is shown or suggested why An- 
thony should submit to the terms imposed, other than 
that Bills and Cline had full knowledge of all the circum- 
stances surrounding the purchase of the mortgage and 
were acting in concert with Anthony in the application of 
the proceeds thereof. As the result of the transaction, 
Bills and Cline obtained a mortgage of the value of over 
$20,000 for about $8,700. The facts above stated would 
seem of themselves sufficient to make it very difficult of be- 
lief that the purchase of the mortgage by Bills and Cline 
was in due course, for value, in good faith, and without no- 
tice of the fraud by which Anthony had obtained title to 
it. In addition to this, however, Anthony, called as a wit- 
ness for the plaintiff, testified that he told Bills and Cline 
that he had sold 75 shares of his stock at $200 a share and 
had taken the mortgage in payment therefor, that he had 
sold other mortgages taken for lumber company ‘stock to 
Bills and Cline, and that he had never received the coupons 
referred to, although he had demanded them. The evi- 
dence of Anthony as to what he told Bills and Cline was 
contradicted by that of Cline and McCormick. Evidence 
having been received tending to prove that the note and 
mortgage had been procured by fraud, the burden was cast 
upon defendants Bills and Cline to prove that they were 
purchasers for value, in good faith, and without notice of 
any defect in the title of Anthony. Auld v. Walker, 107 
Neb. 676, Shawnee State Bank v. Vansyckle, 109 Neb. 86. 
This they have failed to do. 

It is strenuously contended by appellants that this evi- 
dence of Anthony of a conversation with Bills, since de- 
ceased, was incompetent under the statute as against his 
representatives, the executrix, and the surviving member of 
the firm, Cline. The statute referred to is section 8836, 
Comp. St. 1922, reading as follows: 

“No person having a direct legal] interest. in the result 
of any civil action or proceeding, when the adverse party 
is the representative of a deceased person, shall be per- 
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mitted to testify to any transaction or conversation had 
between the deceased person and the witness.” 

This section was construed by this court in Hageman v. 
Powell, 76 Neb. 514, where it was held, quoting from Wylie 
v. Charlton, 43 Neb. 840: “Having in view the common 
law as to competency, and the mischief which this statute 
sought to prevent, it should be construed as if it read that 
no person having a direct legal interest in the result of an 
action shall be permitted to testify, when the party inter- 
ested adversely to the witness’ interest is the representative 
of a deceased person.” The question, then, is whether or 
not Anthony had any legal interest in the controversy be- 
tween plaintiff and Bills adverse to Bills or his represen- 
tative. As stated thus it seems perfectly clear that any 
interest which Anthony had was in the success of Bills, 
and not adverse to him, because, if the plaintiff in this 
action were defeated, Anthony would be entitled to receive 
at least the sum to his credit, to wit, $5,232, and perhaps 
the value of the coupons deducted from the proceeds of 
the mortgage. In an action by Anthony against the execu- 
trix and Cline to recover these amounts, it is probable An- 
thony’s evidence would be incompetent, but that is a dif- 
ferent question. The same observations dispose of the 
objection on account of Cline, the surviving partner, be- 
ing a representative within the meaning of the statute. 
As a witness in the case of plaintiff versus the represen- 
tatives of Bills and Cline, Anthony had no interest ad- 
verse to such representatives. 

The further contention is made that the evidence of An- 
thony was incompetent as an attempt to vary the terms of 
the written contract entered into by Anthony and Bills and 
Cline at the time of the purchase of the mortgage, but there 
is no merit in this. The evidence had no such tendency 
as ascribed to it, but was offered and received only upon 
the question of knowledge and good faith of Bills and Cline 
in making the. purchase. 

It is objected that no notice of rescission was given be- 
fore suit, but this was not necessary. When a party seeks 
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to rescind a contract by his own act, he must give the other 
party notice; but when he seeks the aid of a court for that 
purpose, the bringing of the action is sufficient disaffirm- 
ance for the purpose of the action. Knappen v. Freeman, 
47 Minn. 491; First Nat. Bank v. Blocker, 150 Minn. 337. 

Complaint is made that the decree is for damages which 
are recoverable in a law action; but the court of equity hav- 
ing obtained jurisdiction of the action for rescission, and 
having found for plaintiff, had the power to grant relief in 
the form of a money decree, it appearing that the note and 
mortgage had passed into the hands of an innocent party 
and could not be ordered delivered up as prayed. The pe- 
tition contained a prayer for general relief. 

The cross-appellants complain of the refusal of the court 
to dispose of their several contentions as between them- 
selves, but we think the discretion of the court in this re- 
gard was properly exercised. 

Upon a careful and thorough consideration of the entire 
record, we are convinced that the findings and judgment 
of the district court are correct, with this exception: There 
is no evidence to sustain a finding that in the sale of the 
stock in question Anthony was the agent of the Sarvis Lum- 
ber Company; on the contrary, it is beyond dispute that he 
was acting for himself alone. It follows that the judgment 
against the Sarvis Lumber Company must be reversed and 
the action dismissed; in all other respects it is affirmed. 

AFFIRMED IN PART, AND REVERSED IN PART. 


Note—See Witnesses, 40 Cyc. p. 2281—Cancelation of 
Instruments, 9 C. J. p. 1207, sec. 91; p. 1262, sec. 210; p. 
1251, sec. 188; Corporations, 14 C. J. p. 718, see. 1093. 


ANTON CHERMAK, APPELLEE, V. FRANK SMOLIK, 
APPELLANT. 


Firep AprRiL 30, 1924. No. 22761. 


1. Principal and Agent: CONTRACT OF AGENT: RATIFICATION. 
Even though a written contract to sell real estate was entered 
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into by an agent without written authority from the owner of 
the land, the contract may be ratified, where the owner, with 
knowledge of all the facts, receives the part of the consideration 
paid in cash, and enters into a valid written contract to convey 
the land to the agent upon the same terms and maturing at the 
same time as the original contract so that the purchaser may 
acquire the title under the original contract with the agent. 


2. Vendor and Purchaser: TENDER. Where the vendee in an execu- 
tory contract for the sale of real estate renounces or abandons 
the contract before maturity, the vendor is relieved from the 
necessity of tendering performance at maturity. 


APPEAL from the district court for Butler county: Ep- 
WARD E. GOOD, JUDGE. Reversed. 


Hastings & Coufal and Thomas, Vail & Stoner, for appel- 
lant. 


Matt Miller and Roper & Fuller, contra. 


Heard before MorRISSEY, C. J., LETTON, ROSE and Day, 
JJ. 


LETTON, J. 

This action is to recover the sum of $2,500, which the 
petition alleges was made as an initial payment by plain- 
tiff to defendant upon an executory contract, dated May 16, 
1918, by which defendant agreed to sell to plaintiff 160 
acres of land for the purchase price of $40,800, payable 
$2,500 in cash, and $38,300 on or before March 1, 1919, at 
which time possession was to be given. Time was an es- 
sential element of the contract, and there was a provision 
that, if either of the parties failed to perform any of the 
stipulations of the contract, the failing party should pay 
$2,500 as damages for nonfulfillment. It is alleged that 
defendant failed to comp'~ with the terms of the agreement 
by furnishing a warranty deed or an abstract of title. -1d 
has never at any time complied with or offered to comply 
with any of the conditions of the contract; that at the time 
of entering into the contract he was unable to comply with 
any of its terms, nor has he heen able to do so at any time 
since. Plaintiff alleges that he was at all times ready, wil- 
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ling and able to perform his part of the agreement accord- 
ing to its terms. He prays for a return of the $2,500 ad- 
vance payment, with interest, and for $9,400 damages for 
nonfulfillment of the contract. The defense in substance is 
abandonment of the contract by plaintiff on account of in- 
ability to raise the money with which to make the neces- 
sary payment on March 1, 1919, and repudiation by him of 
the whole contract. At the close of the testimony the co rt 
directed the jury to return a verdict in favor of defendant 
upon the cause of action for Jamages for breach of the con- 
tract, and in favor of plaintiff upon the cause of action to 
recover the $2,500 paid upon the purchase price, with in- 
terest. Judgment was rendered on this verdict, and de- 
fendant appeals. 

Most of the facts are undisputed. Plaintiff produced the 
written contract (exhibit A) set forth in his petition and 
testified that he paid $2,500 at the time of its execution; 
that the defendant failed to furnish a warranty deed or an 
abstract to the premises, and never offered to perform the 
contract; that plaintiff was ready and willing to carry out 
the agreement according to its terms; that he had arranged 
to borrow part of the money from a bank at Brainard; that 
he had sold 80 acres of this land to one Whitzell, under an 
executory contract, for $245 an acre, and that Whitzell 
was ready and willing to carry out this contract in accord- 
ance with its terms. 

The evidence on the part of the defendant is to the effect 
that, prior to entering into this contract, defendant, a real 
estate agent or broker, had sold a farm belonging to plain- 
tiff to one Hotovy for $40,000, to be paid in cash on March 
1, 1919, plaintiff paying defendant $300 commission on 
the sale; that after this contract was made plaintiff desired 
to purchase the land described in the contract (exhibit A), 
which belonged at the time to one Frank Toman, who had 
listed the same with defendant for sale; that plaintiff in- 
quired of defendant whether he was authorized to sell the 
Toman land, and at what price; that defendant informed 
him that he had the same listed at the price of $40,800; that 
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the plaintiff and defendant then went to the Farmers State 
Bank, of Brainard, where Mr. Hayek, the banker, wrote 
the contract; that plaintiff then paid defendant $2,500, the 
cash payment required by the contract, which money he 
borrowed from the bank. During the negotiations plaintiff 
requested that the payment of $10,000 of the amount due 
on March 1, 1919, be deferred for some time. Defendant 
informed him that he would see Mr. Toman, the owner of 
the land, and try to arrange this for him. A few days af- 
terwards defendant saw Mr. and Mrs. Toman, and informed 
them of the plaintiff’s desire to have the payment of $10,000 
deferred to be secured by a mortgage upon the land. Mr. 
ana Mrs. Toman agreed to this and they, with defendant, 
went to the bank at Brainard and procured Mr. Hayek to 
draw up a contract (defendant’s exhibit 2) embodying this 
modification. At the same time defendant paid Toman 
$1,700 of the $2,500 paid by plaintiff, retaining $800 as 
the commission which had previously been agreed upon by 
him and Toman. This contract provides for the sale of 
the Toman land to Smolik for $40,000, reciting that $1,700 
was paid in cash, $10,000 to be secured by mortgage draw- 
ing 51% per cent. interest, and $28,300 to be paid on March 
1, 1919. 

It will be seen that the only change in the terms of pay- 
ment from those in exhibit A was the extension of the time 
to pay $10,000 of the purchase price, when it is considered 
that credit was given in this contract for the $2,500 al- 
ready paid under the other. Afterwards it developed that 
the mother of plaintiff, who had a life interest in the farm 
which he had sold to Hotovy, was dissatisfied with the sale 
and refused to make a conveyance of her interest. Plaintiff 
was therefore unable to carry out the terms of the sale to 
Hotovy. He therefore induced Hotovy to surrender the 
contract. and it was canceled by mutual consent. This de- 
prived him of the means to obtain the $40,000 with which 
he had expected to make the payment due March 1 on the 
purchase of the Toman land. Frank Toman died on Sep- 
tember 3, 1918, the land was devised to his widow, and an 
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administrator was appointed with the will annexed. Pre- 
vious to his death Toman had contracted to purchase 240 
acres of land, relying upon receipt of the money from plain- 
tiff with which to make the payment due March 1, 1919. 
After the death of Toman, his widow and the administrator 
of the estate, became anxious to know whether plaintiff in- 
tended, and was able, to carry out the contract of purchase 
of the Toman land. The testimony of Sobota, the adminis- 
trator, and of the defendant Smolik is to the effect that 
in two conversations which were had with the plaintiff in 
Brainard, in the late fall of 1918, it was stated to him that 
those interested.in the Toman land wished to know whether 
he would, or intended to, complete the purchase, so that 
they could begin proceedings in court authorizing the ad- 
ministrator to make a deed to him in accordance with the 
contract, and that in these conversations the plaintiff stated 
that he could not raise the money and he could not hold both 
places. The plaintiff did not take the stand in rebuttal of 
the testimony of Sobota and Smolik as to his repudiation 
of the contract. Two witnesses testified that Smolik had 
approached them endeavoring to suborn them to commit 
perjury by testifying that they heard Chermak say he was 
unable to carry out the contract for the land, but defendant 
denied this, and it was admitted that one of these witnesses, 
at least, was on bad terms with him. From the time of these 
conversations until the beginning of the suit there seems 
to have been nothing further done by either party with 
reference to the contract. 

The evidence further develops that the contract of plain- 
tiff to sell 80 acres of the Toman land to Whitzell had pre- 
viously been canceled by mutual consent, that by this con- 
tract Whitzell was to have a clear title by January 1, 1919, 
and that since Chermak could not carry out the contract by 
that time Whitzell desired to have it canceled, and this was 
done. 

While the original contract for the sale of the Toman 
land was entered into by Smolik, apparently as the owner, 
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and the second contract was between Toman and Smolik, 
the real facts were known to all parties that Chermak was 
buying the land from the Tomans, and that defendant Smo- 
lik was merely an intermediary. The successors in interest 
of Toman made no attempt to enforce the contract as 
against Smolik. 

Plaintiff’s theory is that the contract between him and 
Smolik is void because Smolik had no written authority to 
enter into it, nor to receive the $2,500 paid upon it; that 
since Smolik entered into the contract in his own name he 
was bound to tender an abstract and a deed to plaintiff on 
March 1, 1919, and that not tendering nor being able to 
tender the abstract or deed at that time he had no right 
to retain the $2,500, and plaintiff is entitled to recover it 
“with interest. Plaintiff argues that since all oral conversa- 
tions were merged in the written contract, and Toman’s 
name did not appear in it, Smolik must be treated as the 
real contracting party. Smolik did not have the title to the 
,.vman land at the time he made the contract, nor had he 
legal authority at that time to execute such a contract, but 
the subsequent acceptance by Toman with full knowledge 
of that part of the purchase price paid by plaintiff to de- 
fendant, and the written contract subsequently entered 
into between Toman and Smolik whereby Toman agreed 
to convey the land to Smolik in accordance with the terms 
of the contract of Smolik with plaintiff, constituted a rati- 
fication by Toman of the act of Smolik and vested Smolik 
with entire power to execute a written contract of sale to 
the plaintiff. On March 1, 1919, Smolik could have de- 
manded performance of the contract from Toman, if he 
had lived, for the same estate which he had agreed to trans- 
fer to plaintiff by the original contract, and the benefit of 
the contract would have inured in equity to plaintiff. 

Was defendant bound to tender an abstract and deed un- 
der the circumstances? A party to an executory contract, 
who states to the other party, before the time for perform- 
ance, that it is impossible for him to fulfil its terms, and 
causes the other party to believe he has abandoned it, can- 
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not afterwards recover back earnest money on the ground 
that the other party failed to tender performance at the 
specified time. Even though a party who has renounced a 
contract changes his mind and desires to carry it out, if he 
fails to withdraw his renunciation before the time comes 
for performance it will excuse the default of the other 
party. Pryor v. Hunter, 31 Neb. 678; Carstens v. McDonald, 
38 Neb. 858; King v. Waterman, 55 Neb. 324; Fahey v. 
Updike Elevator Co., 102 Neb. 249; Hixson Map Co. v. Ne- 
braska Post Co., 5 Neb. (Unof.) 388; 3 Williston, Contracts, 
secs. 1306, 1313-1319. If the contract was renounced and 
abandoned by plaintiff, defendant was not required to offer 
or tender performance at maturity, but had the right, at 
his option, to treat the contract as annulled. We think | 
the learned trial judge properly directed a verdict for de- 
fendant on the cause of action for damages, but that he 
erred in directing the verdict for plaintiff. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 


Note—See Agency, 2 C. J. p. 502, sec. 122—-Vendor and 
Purchaser, 39 Cyc. p. 1542. 


HANS JOHNSON, APPELLANT, V. JOHN L. KELLEY, APPELLEE. 
FILED APRIL 30, 1924. No. 22789. 


1. Homestead: CONVEYANCE: VALIDITY. Where a written con- 
tract provides for the exchange of a tract of land, part of which 
is a family homestead, for a stock of goods, and the contract, 
which is invalid as to the homestead because not signed and 
acknowledged by husband and wife, is carried out by the par- 
ties, by delivery of the stock of goods to one and delivery of 
possession of the land to the other, and a deed to the land prop- 
erly executed and acknowledged by husband and wife is ten- 
dered, the grantee, who is in possession of the land, is not entitled 
to have the contract set aside as being void because in violation 
of section 2819, Comp. St. 1922, the statutory provision being for 
the protection of the homestead interest, and not intended to be 
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used as a weapon by third parties with which to abrogate exe- 
cuted contracts otherwise valid. 


2. Deeds: SETTING ASIDE. In this action to set aside a conveyance 
of land, one of the grounds alleged is false and fraudulent repre- 
sentations. Held, that the evidence does not preponderate in 
favor of the plaintiff, and that the district court was justified in 
refusing to set aside the contract. 


APPEAL from the district court for Valley county: Bay- 
ARD H. PAINE, JUDGE, Affirmed. 


_R. H. Mathew and E. L. Vogeltanz, for appellant. 
Davis & Davis, contra. 


Heard before MoRRISSEY, C. J., LETTON, ROSE and Day, 
JJ. 


LETTON, J. 

Plaintiff in this action sought to set aside a certain con- 
tract made with defendant. In substance the petition al- 
leges, that on April 28, 1921, the defendant, then being the 
owner of 240 acres of land in Loup county, induced plaintiff 
to exchange a stock of hardware and implements at Ar- 
cadia, belonging to plaintiff, for the land which defendant 
agreed to convey to plaintiff, to be occupied and used for 
agricultural and grazing purposes, defendant represent- 
ing to plaintiff that the land was “not sandy enough to 
blow ;” that the representation that the land was not sandy 
enough to blow was false and untrue, and the land was not 
suitable for agricultural and grazing purposes, but was un- 
derlaid with gravel and sand; that the land is unproductive 
and quickly dries out in hot weather, of which fact plain- 
tiff was ignorant, but which defendent well knew; tnat 
plaintiff delivered possession of the stock of implements to 
defendant on May 10, 1921, moved upon the land on May 
20, 1921, and has been in possession until the present time; 
that 160 acres of the land was the family homestead of the 
defendant; that the contract was not executed nor acknowl- 
edged by defendant or his wife, and was therefore void; 


c 
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that no deed to the land has been delivered to plaintiff, nor 
placed in escrow; that defendant has sold goods from the 
store for which he refuses to account; that about October 
1, 1921, after learning the facts, plaintiff offered to give 
possession of the land to defendant and to pay a reason- 
able rent for the same; that the land is not of the value 
represented, and that defendant is insolvent and is about 
to dispose of the stock of goods. The prayer is for an in- 
junction to restrain the sale of any of the stock of goods, 
for an accounting, for a declaration that the contract is 
void, or if found to be enforceable that it be rescinded. The 
defense is a denial of fraud, and it is alleged that an ab- 
stract of title was delivered to the plaintiff, which was ap- 
proved, and a good and sufficient deed was tendered to 
plaintiff, which is now on deposit subject to plaintiff’s or- 
der. A default of payment by plaintiff of a balance due 
defendant is also alleged. There is a prayer for affirmative 
relief, requiring plaintiff to pay the balance due upon the 
contract. : 

The court found that the evidence did not sustain the 
allegations of fraud; that defendant had released any claim 
to the homestead by making conveyances to the plaintiff, 
and had abandoned the same; that the defendant is entitled 
to a judgment against the plaintiff for $300, and that the 
deeds tendered and offered in evidence be held by the clerk 
of the court subject to the order of the plaintiff. Plaintiff 
has appealed. 

The evidence shows that the contract was not executed 
nor acknowledged by both husband and wife. It was there- 
fore, as matters then stood, legally insufficient to convey 
the homestead. Both parties treated it as valid. Plaintiff 
delivered the stock of goods to defendant on May 10, 1921, 
and defendant surrendered possession of the entire tract 
of land on May 20; plaintiff retaining possession at the 
time of the trial. This action was brought in October, 1921. 
Defendant delivered to plaintiff an abstract of title to the 
land for examination and approval, and there is testimony 
that at that time it was agreed between the parties that 
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the deed, which was tendered, should be left at the Arcadia 
State Bank to be delivered to plaintiff upon the payment 
of $650 which was then found to be due from him on the 
contract. Plaintiff farmed the land during the crop year 
of 1921. 
With respect to the allegations of fraud, upon which the 
action was based, plaintiff himself testified as follows: “All 
_ the conversation I had with Mr. Kelley was in regard to the 
assertion—he made the assertion that it did not blow and I 
took his word for that.” This testimony is denied by de- 
fendant and others who heard the conversation, and there 
is proof that at the time plaintiff inspected the land he 
asked defendant about the subsoil, and defendant told him 
there was a spade by the windmill and he could examine 
it for himself. On cross-examination plaintiff testified: 
“Q. What did he say? A. About all the representations 
he made was that the land would not blow. * * * Q. 
That was about all you relied on—that he said about it— 
that it would not blow? A. Yes. Q. How long had you 
lived in Nebraska at that time? A. Lived in Nebraska 
since 1881. Q. He told you that Nebraska soil would not 
blow? A. Yes.” Plaintiff had been a farmer in Sherman 
county for more than 10 years. He testifies that he dis- 
covered the nature of the soil in May, and discovered in 
June and July that the soil would blow, but he made no 
objection until October or November. There is testimony 
that defendant said the land was worth $80 an acre, and 
some testimony that it is worth not much more than half 
that amount. But the petition does not charge over-valua- 
tion as an element of fraud; and, even if it had, the mere 
setting of a price or value by a seller upon that which ne 
seeks to sell has never been considered to be more than 
“dealers’ talk,” and does not furnish ground for an action 
for deceit. Before the contract was made plaintiff had 
driven about and walked over the land and had examined 
some of the buildings. There is also testimony that in July 
or August, 1921, plaintiff said that he liked the land and 
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that it was as good a farm as there was upon the Calamus 
river. 

The determination of this case rests upon questions of 
fact, since the carrying out of the contract by the actual 
exchange of properties, the acceptance and approval of the 
abstract, the tender of the deed, and the fact that the deed 
remains subject to plaintiff’s order, remove the transaction 
from the operation of the statute requiring a contract or 
conveyance of a homestead to be signed and acknowledged 
by both husband and wife. Laughlin v. Gardiner, 104 Neb. 
237; Farmers Investment Co. v. O’Brien, 109 Neb. 19. 

Complaint is made that the deed tendered was made “sub- 
ject to railroad right of way.” There is no evidence that 
any railroad has a right of way over the land. No com- 
plaint on this score was made when the deed was tendered 
and no issue is made in the pleadings on this matter. An- 
other warranty deed fully in accordance with the terms of 
the contract and containing no reservations was tendered 
to plaintiff at the trial and refused, and, under the final 
order of the court, is in the hands of the clerk for delivery 
to plaintiff, and is subject to his order. Plaintiff therefore 
cannot complain upon this score. 

A review of the evidence requires us to reach the same 
conclusion upon the facts as that arrived at by the district 
court. 

AFFIRMED. 


Note—See Homesteads, 29 C. J. p. 889, sec. 265; Deeds 18 
C. J. p. 447, sec. 554. 


NATHAN FINEGOLD V. STATE OF NEBRASKA. 
FILeD AprRIL 30, 1924. No. 23895. 


Contempt: Proor. In absence of a formal complaint of any kind, a 
mere finding by the court that a party toa civil] action is “guilty 
of contempt of court in connection with perjury committed during 
the trial” thereof will not sustain a sentence of imprisonment 
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for contempt, the facts connecting him with the perjury or con- 
stituting the contempt not being stated. 


ERROR to the district court for Douglas county: CARROLL 
O. STAUFFER, JUDGE. Reversed. 


. Richard S. Horton, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before Morrissey, C. J., ROSE, Day and Goon, JJ., 
BLACKLEDGE and REDICK, District Judges. 


ROSE, J. 

In the district court for Douglas county, Nathan Finegold 
was found guilty of contempt of court and for that offense 
was sentenced to serve a term of eight months in the coun- 
ty jail. As plaintiff in error he has presented his sentence 
for review. 

The conviction cannot be approved. There was no formal 
complaint accusing Finegold of a violation of ne criminal 
law or of contempt. He was brought into court by a ca- 
pias. The judgment recites that he was brought before the 
bar “to answer for contempt of court in connection with 
perjury committed during the trial of this cause”’—a civil 
action in which he was the plaintiff ; that he was found guil- 
ty of “contempt of court in connection with perjury com- 
mitted during the trial of this cause’”—the civil case men- 
tioned; that he was “arraigned for sentence” and informed 
of the finding of guilty. He was not arraigned under any 
criminal charge. He was first found guilty and afterward 
“arraigned for sentence.” Neither the capias nor the find- 
ings of the court recite that Finegold himself committed 
perjury in the civil action. The record goes no further . 
than to state the conclusion that he was “guilty of con- 
tempt of court in connection with perjury committed dur- 
ing the trial” of the civil case. What that “connection” 
was or what specific act was contemptuous is nowhere 


stated. 
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To sustain the conviction the attorney general invokes 
the statutory power of a court to inflict punishment for a 
“wilful attempt to obstruct the proceedings, or hinder the 
due administration of justice,” in pending litigation, or to 
punish summarily contempts committed in the presence of 
the court. Comp. St. 1922, secs. 9189, 9190. The record 
does not show an exercise of judicial power under these 
provisions. There is no charge or finding that Finegold 
wilfully attempted to obstruct the civil proceedings or to 
hinder the due administration of justice. “Contempt of 
court in connection with perjury committed during the 
trial’ of the civil case is the only attempt anywhere in the 
record to state or define any unlawful or contemptuous 
act. The judgment itself shows that the conviction was not 
based on what the presiding judge observed in the presence 
of the court. It recites that evidence was adduced and con- 
sidered in determining the question of guilt. The record, 
therefore, is fatally defective and the action taken will not 
support the sentence imposed. If Finegold was not subject 
to summary punishment, a written complaint and an op- 
portunity to make a defense were necessary to a conviction 
for contempt. If he was guilty of contempt in the presence 
of the court, his conviction should state the conduct con- 
stituting the contempt. In neither respect is there a com- 
pliance with the law. The judgment is therefore reversed 
and the cause remanded for further proceedings. — 


REVERSED. 
Note—See Contempt, 18 C. J. p. 63, sec. 87 (1925 Ann.). 


EDWARD A. WOOD, APPELLANT, V. SECURITY MUTUAL LIFE 
INSURANCE COMPANY, APPELLEE. 


FILep APRIL 30, 1924. No. 22685. 


1. Landlord and Tenant: LEASE: CONSTRUCTION. A tenant oc- 
cupied a barber shop in a room in his landlord’s building free 
of charge. During his occupancy the building was reconstructed. 
In the lease he expressly agreed to hold the landlord harmless 
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“from all liability for damage” to his “person or property” 
while the reconstruction of the building was in progress. By 
reason of the reconstruction work plaintiff’s business, as a bar- 
ber, was greatly impaired. Held, that the word “property,” 38 
used in the lease, included damage to plaintiff’s business, and 
that, pursuant to the release clause therein, he was barred from 
recovery of damage. 


2. Property: DEFINITION. A calling, business, or profession, cho- 
sen and followed, is property, and the term “property,” as ordi- 
narily employed, includes every interest any one may have :n 
anything that is the subject of ownership, together with the right 
to freely possess, use, enjoy and dispose of it. 


8. Damages: ‘DAMAGE’ DEFINED. The term “damage,” as ordi- 
narily employed, 1s the indemnity recoverable by a person who 
has sustained an injury, either in his person, property, or rela- 
tive rights, through the act or default of another. 


4. Contracts: CONSTRUCTION. Where a contract is plain and un- 
ambiguous, its meaning should be determined without reference 
to extrinsic facts. 


5. Appeal: ARGUMENT OF COUNSEL: FAILURE To OBJECT. “The 
general rule is that counsel cannot remain quiet and seemingly 
acquiesce in remarks of opposing counsel in his argument to the 
jury, and after verdict obtain a reversal because of matters not 
objected to at the time.” Kriss-v. Union P. R. Co., 100 Neb. 801. 


6. New Trial: COMMUNICATIONS WITH JuRORS. “While all com- 
munications during a trial between jurors and persons connected 
with the case are to be avoided, still a verdict should not be set 
aside because a witness has been seen in conversation with a 
juror, where it is made to appear that there was no communica- 
tion with reference to the case.” Omaha Fair & Exposition - 
Ass’n v. Missouri P. R. Co., 42 Neb. 105. 


7. Trial: COMMUNICATIONS WITH JURORS. Counsel, parties, wit- 
nesses and all persons connected with a case on trial, or having 
interest therein, should carefully avoid all private communica- 
tion with jurors. 


APPEAL from the district court for Lancaster county: EL- 
LIOTT J. CLEMENTS, JUDGE. Affirmed. 


Wilmer B. Comstock, for appellant. 
Field, Ricketts & Ricketts, contra. 


¢ 
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Heard before MorRISSEY, C. J., LETTON, DEAN and Day, 
JJ., and REDICK, District Judge. 


DEAN, J. 

On and before June 1, 1915, plaintiff conducted a barber 
shop in a room in the south end of the basement of defend- 
ant’s building, then known as the Burr block, at the south- 
east corner of O and Twelfth streets in Lincoln, under a 
written lease which was to terminate about 214 years there- 
after. About June Ist defendant began to remodel and re- 
construct its building, and plaintiff, finding, it necessary to 
procure another location, was permitted by defendant to 
move into and occupy a room free of charge in the north 
end of its building, fronting on Twelfth street, to be used 
as a barber shop, while the reconstruction was in progress. 

Plaintiff contends that, while the rebuilding was going 
on, the room was thereby rendered almost useless as a bar- 
ber shop for a period of about 114 years, by being filled with 
smoke, dust, dirt, lime, mortar and other debris. Alleging 
damage in the sum of $10,000 this action was begun. From 
an adverse verdict, and judgment thereon, plaintiff ap- 
pealed. 

In his brief plaintiff says that he specially relies for re- 
versal upon alleged misconduct of counsel and the jury, and 
error in the instruction of the court in respect of the writ- 
ten agreement, or release, which is in evidence. The agree- 
ment, which is dated July 23, 1915, so far as material here, 
is in the following language: . 

“In consideration that the Security Mutual Life Insur- 
ance Company will furnish to the undersigned without 
charge office accommodations in the Security Mutual Life 
Building, Lincoln, Nebraska, pending the remodeling and 
reconstruction of such building, the undersigned hereby 
agrees to hold said insurance company harmless from all 
liability for damage to the person or property of the under- 
signed or their employees pending such reconstruction. 
And the undersigned further agrees to rent from said in- 
surance company rooms No. —— south end basement in 
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said reconstructed building, as shown by the plans thereof, 
at a rental of $60 per month, said tenancy in said recon- 
structed building to commence when said rooms are ready 
for occupancy.” 

Plaintiff, however, contends that he did not sign the con- 
tract, or release, which is in evidence, and avers that his 
name, which is inscribed thereon, is a forgery, and that this 
is “the vital point in the lawsuit.” On this controverted 
point much evidence was introduced by the parties, but the 
jury- evidently rejected plaintiff’s version and accepted that 
of defendant. So that, in view of the fact that there is suffi- 
cient competent evidence to support a finding that the agree- 
ment was signed by plaintiff, we conclude that this question 
is foreclosed as against him. 

In respect of the foregoing release, plaintiff contends 
that the alleged erroneous construction, of which he com- 
plains, is that the jury were instructed that, if it found 
from a preponderance of the evidence that plaintiff exe- 
cuted the instrument, it then became its duty to return a 
verdict for defendant. His argument is that the only dam- 
age which could have been reasonably contemplated there- 
under was damage to visible, tangible property ‘which 
plaintiff had in his shop’”’ and which was capable of physical 
custody. He insists that the contract had no reference to 
plaintiff’s trade or business and did not therefore work a 
release of liability for damage thereto. 

We do not think plaintiff’s argument is tenable. He cites 
decisions to support his contention which do not seem to 
be in point and which, in view of the weight of authority, 
are not applicable to the facts before us. 

It is to be noted that, by the language of the instrument 
in question, plaintiff agreed to hold defendant harmless 
“from all liability for damage to the person or property” 
of plaintiff. The inquiry then should be directed to what 
is meant, under the law, by this expression as used by the 
parties in their agreement. . 

“Property,” in a broad sense, is defined as any valuable 
right or interest considered primarily as a source or ele- 
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ment of wealth, and includes in modern legal systems prac- 
tically all valuable rights. Webster’s New International 
Dictionary. In New Jersey it was held that “a calling, 
business or profession, chosen and followed, is property.” 
State v. Chapman, 69 N. J. Law, 464. It has also been held 
that the owner of a vessel has a property right, not only in 
the vessel itself, but in its use and the business in which it 
is employed. Sailors Union v. Hammond Lumber Co., 156 
Fed. 450. At page 454, in the case last cited, the court said: 
“The appellee's property is not only its vessels, but the busi- 
ness of carrying freight and passengers, without which the 
vessels would lose their value. The right to operate ves- 
sels, and to conduct business, is as much property as are 
the vessels themselves.” In Pennsylvania the court de- 
clared that the Jabor and skill of the workman, be it of high 
or low degree, the plant of the manufacturer, the equip- 
ment of the farmer, investments of commerce, are all, in 
equal sense, property. Purvis v. Local No. 500, 214 Pa. St. 
848, 12 L. RA. N.S. 642, citing State v. Stewart, 59 Vt. 
273, 59 Am. Rep. 710. In the Purvis case the court held, in 
direct terms, that a person’s business is property within the 
meaning of the law. In Illinois it has been held: “The term 
‘property’ includes every interest any one may have in any 
and everything that is the subject of ownership by man, to- 
gether with the right to freely possess, use, enjoy and dis- 
pose of the same.” Bailey v. The People, 190 Ill. 28. In the 
Bailey case it was also held that the right to entertain lodg- 
ers in a lodging house is a property right. 

The word “damage” has been defined as “loss, injury, or 
deterioration, caused by the negligence, design, or accident 
of one person to another, in respect of the latter’s person 
or property.” Black’s Law Dictionary. ‘The indemnity re- 
coverable by a person who has sustained an injury, either 
in his person, property, or relative rights, through the act 
or default of another.” Bouvier’s Law Dictionary. 

The contract, or release, is plain and unambiguous and its 
meaning can be determined without reference to extrinsic 
facts. The conclusion is that, when fairly construed in all 
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its parts, the contract contemplates a release of defendant 
from liability arising out of the damage of which complaint 
is made. 

Plaintiff, however, attempted to discredit the verdict by 
the affidavits of several members of the jury, and in his 
brief he argues that it is apparent therefrom that the ju- 
rors were influenced to render a verdict against plaintiff 
because counsel in his argument stated that all the tenants 
in the building signed a like contract, and that unless plain- 
tiff had signed the contract he could not have remained in 
the building. This argument, it is alleged, was based on 
proffered evidence which the court consistently rejected. 
He complains that the argument, so made, constituted such 
misconduct as to require the verdict to be vacated. 

But we think reversible error cannot be predicated upon 
the objection so urged, in view of the fact that the jury 
were instructed to disregard all statements of counsel un- 
supported by the evidence. And on this point the jury 
were also cautioned that they should not be influenced by 
questions propounded and ruled out, nor by offers of testi- 
mony which were rejected, nor by any evidence which was 
stricken out. Mehagan v. McManus, 35 Neb. 638. And in- 
cidentally it may be added that defendant in its brief 
charges, and it is not denied, that plaintiff made no objec- 
tion, at the time of the argument, to the language so used 
by counsel, nor was any ruling of the court requested there- 
on at the time. In respect of this assignment of alleged 
error we adhere to the following rule: “The general rule 
is that counsel cannot remain quiet and seemingly acquiesce 
in remarks of opposing counsel in his argument to the jury, 
and after verdict obtain a reversal because of matters not 
objected to at the time.” Kriss v. Union P. R. Co., 100 Neb. 
801. ; 

Plaintiff filed an affidavit wherein it was alleged that one 
of defendant’s counsel was observed in conversation with a 
juror in the corridor of the courthouse while the case was 
in progress. A counter-affidavit of this juror was filed, 
and he therein stated that he had only a speaking acquain- 
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tance with the attorney; that he did converse with him in 
the corridor, but that the conversation was solely about the 
Penitentiary-Insane Asylum paving case, which involved 
the paving abutting his father’s farm and which also 
abutted land owned by the attorney’s family. Whether it 
was during the trial of the present case he did not recall. 
It is also charged that a juror was seen shaking hands with 
the president of the defendant company. In Omaha Fair 
& Exposition Ass’n v. Missouri P. R. Co., 42 Neb. 105, in 
an opinion by Judge Irvine, we held: ‘‘While all communica- 
tions during a trial between jurors and persons connected 
with. the case are to be avoided, still a verdict should not 
be set aside because a witness has been seen in conversa- 
tion with a juror, where it is made to appear that there 
was no communication with reference to the case.” We 
think the showing set out in the record brings the facts 
within the rule announced in the case last cited, and that 
reversible error cannot be predicated on this assignment of 
alleged error. However, we think it cannot be too strongly 
urged that counsel, parties, witnesses and all persons con- 
nected with a case on trial, or having any interest therein, 
should carefully avoid all private communications with 
jurors. 

Plaintiff contends that the court erred in denying his mo- 
tion for a new trial, not only because of the giving of the 
instruction complained of, but also because the verdict “was 
not an unbiased, dispassionate expression of the jury,” as 
shown by the affidavits of some of the jurors. To support 
the argument he cites Tyler v. Hoover, 92 Neb. 221, where- 
in we held that if a verdict is so clearly wrong as to cause 
the reviewing court to believe that it must have been found 
through passion, prejudice, mistake, or some means not 
apparent in the record, it will be set aside. We do not think 
the cited case is applicable to the facts. An examination of 
the record convinces us that the verdict is sufficiently sup- 
ported by competent evidence and that from any viewpoint 
it is clearly right. The record fairly discloses that the ver- 
dict is based on the proved facts. 
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Other assignnments of alleged error have been presented 
which we have examined but do not find it necessary to de- 
cide. Reversible error has not been shown. The judgment is 


AFFIRMED. 


Note—See Landlord and Tenant, 24 Cyc. p. 1055; Proper- 
ty, 832 Cyc. pp. 647, 677; New Trial, 29 Cyc. p. 797; Trial, 
38 Cyc. p. 1825—Damages, 17 C. J. p. 710, sec. 1; Contracts, 
13 C. J. p. 520, sec. 481; Appeal and Error, 3 C. J. p. 862, 
sec. 763. 


CENTURY OIL COMPANY ET AL., APPELLEES, V. DEPARTMENT 
OF AGRICULTURE ET AL., APPELLANTS. 


Firep Aprit 30, 1924. No. 23601. 


1. Inspection: Excrssive Fees. Where state officers collect inspec- 
tion fees from dealers in gasoline and kindred petroleum prod- 
ucts in excess of the fees authorized by law, which, under a 
court order, were paid into court to await the result of the suit 
and subsequently to be paid to the parties legally entitled thereto, 
the fact that such dealers have sold the inspected products at a 
sufficiently increased price to cover the excess inspection fees 
wil} not justify the turning over of such excess fees to the state 
upon the theory that they belong to the consumer. 


INJUNCTION. The legislature, in the exer- 
cise of the police power, enacted a law which provided a fee for 
the inspection of gasoline and kindred petroleum products, which 
law was valid whea enacted, but, pecause of the greatly increased 
consumption of gasoline, subsequent to the passage of the act, 
the fees so collected greatly exceeded che cost of inspection, so 
that the act became, in its operation, and in effect, a revenue 
measure and, as such, became unenforceable. It does not follow, 
however, that the act is invalid, in toto, but it is invalid only asa 
revenue measure and its enforcement may therefore be enjoined 
only to the extent that the fees to be collected under the act are 
in excess of the reasonable cost of inspection. 


The record examined, and held that the 
plaintiff oil companies are entitled, under the present act, to a 
return only of so much of the oil inspection fees paid into court 
as are in excess of the reasonable cost of inspection. 
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: The maxim, “He who seeks equity must do 
equity,” applies to the facts in the present case. Out of the 
money paid into court as inspection fees, the court should ascer- 
tain the reasonable cost of inspection of the various petroleum 
products inspected for the respective plaintiffs, and direct that 
such sum be turned over to the state, and the excess, or remain- 
der, should be returned to the several plaintiffs as their respec- 
tive interests may appear. S 


APPEAL from the district court for Douglas county: WIL- 
LIAM G. HASTINGS, JUDGE. Reversed, with directions. 


O. S. Spillman, Attorney General, W. C. Dorsey and 
George W. Ayres, for appellants. 


Kennedy, Holland, De Lacy & McLaughlin, Baldrige & 
Saxton, William H. Herdman, Clinton Brome and Crossman 
& Munger, contra. 


Heard before Morrissey, C. J., LETTON, ROSE, DEAN, 
Day, GooD and THOMPSON, JJ. 


DEAN, J. 


This is the second appearance of this case in this court 
on appeal from the district court. In the former opinion 
we held that the act was unconstitutional and the cause was 
remanded for further proceedings. For the facts see Cen- 
tury Oil Co. v. Department of Agriculture, 110 Neb. 100. 

The trial court entered a judgment in favor of plaintiffs 
and interveners, all of whom are hereinafter referred to as 
plaintiffs. An order was also entered that the moneys, 
approximating $62,000, which had theretofore been paid 
into court, pending the litigation, should be repaid to the 
respective plaintiffs in the several amounts paid by them 
into court. From the judgment so rendered defendants 
have appealed. 

When the cause was remanded a decree was entered in 
the district court enjoining the enforcement of the legisla- 
tive act providing for the collection of a fee of 6 cents a 
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barrel for the inspection of gasoline. At the commence- 
ment of the action in the district court, a temporary injunc- 
tion was granted and, pursuant to an agreement between 
the parties, an order was entered in that court requiring 
the plaintiffs to pay to the defendants the fees for inspec- 
tion, as provided by the statute, and requiring defendants 
to keep such fees in a fund separate and apart and to hold 
them subject to the further order of the court. The dis- 
trict court also ordered that all fees collected, from the time 
that the temporary injunction was granted until the new 
legislative act which provided a fee of 3 cents a barrel for 
inspection became effective, should be returned to plaintiffs. 

Defendants insist that the fees, paid by plaintiffs for the 
' inspection of gasoline, were not, in fact, paid out of funds 
belonging to them, but that such fees were added to the 
price of the gasoline, and that the excess fees so collected 
belonged, in fact, to the customers of the plaintiffs who 
purchased gasoline, and that the state was entitled to re- 
tain such fees until claimed by the parties entitled thereto. 
The state also urges that, in any event, plaintiffs should be 
required to pay the reasonable expense of inspection, and 
that in no event are they entitled to a return of the fees col- 
lected, except such as are in excess of the reasonable cost 
of inspection. : 

So far as the first contention is concerned, we think it is 
not well founded. When the several oil companies sold 
gasoline and received the compensation therefor from their 
customers, this money belonged to the respective plaintiffs. 
It may be and probably is true that they increased the price 
of the product sold by them so as to receive a profit over 
and above the inspection fees paid, but this does not change 
the situation, nor convert the money that they have received 
from the sale of gasoline into a fund belonging to the cus- 
tomers. Plaintiffs paid the inspection fees with funds to 
which they had legal title. 

With respect to the second contention, we are inclined 
to the view that there is merit in it. The legislative act, 
providing a fee of 6 cents a barrel for the inspection of 
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gasoline, was a valid law when enacted and did not con- 
travene any of the constitutional provisions or the consti- 
tutional rights of plaintiffs. By reason, however, of a 
greatly increased consumption of gasoline, subsequent to 
the passage of the act, and the large quantities inspected, 
the fee provided by the statute yielded a sum largely in ex- 
cess of the reasonable expense of inspection. 

In the former opinion in this case, hereinbefore referred 
to, which was controlled by State v. Standard Oil Co., 100 
Neb. 826, it was held that the legislative act, providing a 
fee of 6 cents a barrel for the inspection of gasoline, vio- 
lated the constitutional provision relating to taxation, be- 
cause the statutory fee created a fund in excess of the rea- 
sonable expense of inspection, and it thereby became, in 
effect, a revenue measure to which no reference was made 
in the title to the act. 

After a further consideration of our former opinions, 
above cited, the majority of the court is of the opinion that 
the statute is not void in toto. It was valid when enacted 
and was valid so Jong as the inspection fees provided by 
the statute did not exceed the reasonable cost of inspection 
of gasoline. But when the fees exacted amounted to a sum 
greatly in excess of the reasonable expense of inspection, 
it became in effect a revenue measure, and, as such, was 
invalid. In other words, the statute, so far as it provides 
for the reasonable expense of inspection, is valid, and is 
invalid only in so far as it seeks to impose a fee in excess 
of such reasonable expense of inspection. So that, instead 
of enjoining the collection of any fees, the injunction 
should have been limited to the excess cost over the rea- 
sonable expense of inspection. 

It is well known that, in every state in the Union, state 
inspection of gasoline, kerosene and other like petroleum 
products, from every viewpoint, is a matter of prime im- 
portance to all persons, for the reason that such products, 
when they fall below the recognized standard grade re- 
quired by law, are highly explosive and are therefore an 
exceedingly dangerous commodity. Nor can it be said 
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that such inspection is of no importance to the dealer in 
such products, because, without state supervision and state 
permission, he could not, under the law, bring such prod- 
ucts into the state for sale. 

This being a suit in equity, it follows that this court has 

‘complete jurisdiction over every feature of the subject here 
involved. A familiar maxim is this, “Equity imputes an 
intention to fulfil an obligation ;” another is, ‘“He who seeks 
equity must do equity.” We think the facts before us 
bring the case within the meaning of both. 

In view then of the expense attendant upon the exercise 
of a governmental function so important, in all its aspects, 
as the state inspection of petroleum products under dis- 
cussion and of the very well-known commercial and trade 
value of such inspection to the dealer, it seems to us that 
there is an obligation resting upon plaintiffs, under the 
present law, to pay the reasonable cost of inspection. And 
on the part of defendants there rests an obligation to re- 
frain from collecting a revenue under the statute, in its 
present form, because the title to the act is not broad 
enough to authorize revenue to be so raised, as pointed out 
in the former opinion in the present case. 

It follows from the views expressed herein that the plain- 
tiffs are not entitled to a return of all the fees collected 
during the time the temporary injunction was in force, but 
only to a return of that part of the fees which exceed the 
reasonable expense of inspection. So that, out of the money 
paid into court as inspection fees, the court should ascer- 
tain the reasonable cost of inspection of the various petro- 
leum products inspected for the respective plaintiffs, and 
direct that such sum be turned over to the state, and the 
excess, or remainder, should be returned to the several 
plaintiffs as their respective interests may appear. 

The judgment of the district court is reversed and the 
cause remanded, with instructions to modify the injunction 
certain the amount of fees collected that are in excess of 
in accordance with the views herein expressed, and to as- 
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the reasonable expense of inspection, and to return to the 
plaintiffs such excess. - 

REVERSED. 
ROSE, J., dissents. 


Note—See Inspection, 32 C. J. p. 984, sec. 10; p. 936, sec. 
11; p. 937, sec. 12 (1925 Ann.). 


IRA ELLIOTT, APPELLANT, V. FRED WILLE ET AL., APPELLEES. 
FILED APRIL 30, 1924. No. 23850. 


1. Eminent Domain: ELECTRICITY: PusBLic USE. Chapter 217, 
Laws 1919, being sections 7147 to 7154, inclusive, Comp. St. 1922, 
as amended by chapter 169, Laws 1923, providing for the crea- 
tion and incorporation of districts for the distribution within the 
district of light, heat and power by means of electric current to 
be paid for by taxation, are not in contravention of the implied 
constitutional inhibition that private property may no. be taken 
for a private purpose without the consent of the owner. 


The distribution of light, heat and 
were as cantemplated in sections 7147-7154, Comp. St. 1922, 3s 
amended by chapter 169, Laws 1923, is for a public use as distin- 
guished from a private purpose. 


8. Statutes: VALIDITY: TITLE. Chapter 217, Laws 1919, does not 
contravene section 14, art. III of the Constitution, as recorded in 
Comp. St. 1922, which declares that “No bill shall contain more 
than one subject, and the same shall be clearly expressed in 
its title.” Such clause in the Constitution does not require that 
the title to an act shall be a complete abstract of the bill; its 
purpose is to prevent surreptitious legislation. 


: Sections 7147-7154 Comp. St. 1922, as amend- 

ed by chapter 169, Laws 19238, are not in conflict with sections 6 
and 7, art VIII, of the Constitution, as such constitutional pro- 
visions are recorded in Comp. St. 1922. 


APPEAL from the district court for Platte county: LOUIS 
LIGHTNER, JUDGE. Affirmed. 


Lambert, Shotwell & Shotwell. for appellant. 
Courtright, Sidner, Lee & Gunderson, contra. 
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Abbott, Rohn, Robins & Dunlap, amici curizx. 


Heard before MorrisSEy, C. J., LETTON, ROSE, DEAN, 
Day and Goop, JJ., and REDIcK, District Judge. 


Day, J. 

The plaintiff, on behalf of himself and others similarly 
situated, brought this action against the Columbus Farm- 
ers’ Light District, a corporation, and Fred Wille et al., 
directors of said corporation, to enjoin the defendants and 
each of them from exercising certain powers authorized 
by provisions of the statute hereinafter referred to. The 
defendants filed a demurrer to the petition, which was sus- 
tained. Plaintiff elected to stand on his petition; where- 
upon the trial court dismissed the action. From this judg- 
ment the plaintiff appeals. ; 

The question presented by this appeal involves the con- 
stitutionality of the statutes in question. The plaintiff in 
his petition alleged in substance that he is an elector, tax- 
payer, and freeholder in Platte county, and the owner of 
property within the defendant district; that the defendants, 
pretending to act under provisions of the statute, are about 
to, and will unless enjoined, issue bonds of the district to be 
paid for by taxation upon the property in said district. The 
petition further recites that in August, 1923, certain free- 
holders of Platte county, sufficient in number to comply 
with the statute, filed a petition with the county board un- 
der the provisions of chapter 217, Laws 1919, being sec- 
tions 7147-7154, Comp. St.'1922, including an amendment 
to section 7153 as embraced in chapter 169, Laws 1923. The 
petition filed with the county board prayed that the ques- 
tion of the formation of a district for the distribution of 
light, heat and power by electric current be submitted to 
the electors of the proposed district, the boundaries of 
which were fully described in the petition. The petitioners 
estimated the cost of the distribution system at $15,000, and 
proposed the method of raising the necessary funds by the 
issuance of bonds and making a small additional charge 
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for services above the actual cost thereof, to take care of 
repairs, depreciation and upkeep. They also asked that 
three directors be elected to manage the business of the 
district. Plaintiff’s petition further alleges that, pursuant 
to the petition of the freeholders, the county board duly 
called a special election, which resulted in favor of the for- 
mation of the district, and the election of the three direc- 
tors, defendants in this action; that the result of said elec- 
tion was duly published as required by law; that thereafter 
the electors of said district met and adopted certain by-laws 
for the management of the affairs of the district, and named 
the district the “Columbus Farmers’ Light District.” The 
plaintiff’s petition further alleges that the defendant corpo- 
ration and the individual defendant directors for and on be- 
half of the corporation are about to issue bonds of the dis- 
trict in the sum of $15,000 for the purpose of constructing 
an electric distributing system throughout the district, and 
are claiming and assuming to have power to make con- 
tracts for and on behalf of the district, and are threaten- 
ing to incur large obligations to be met by the district by 
the imposition of taxes upon the property therein to pay 
such bonds, obligations and expenses in connection with 
the construction of the system and its operation. The plain- 
tiff further avers that the laws above referred to, partic- 
ularly as they relate to the issuance of bonds and the impo- 
sition of taxes upon the property in the district to pay for 
such bonds and other expenses, are unconstitutional and 
void. 

Without attempting to give the substance of the statutes 
above referred to, it may be said in a genera] way that pro- 
vision is made for the formation of distribution districts 
by a majority vote of the electors residing within the pro- 
posed district when a petition has been filed by a certain 
number of the electors requesting that the question of the 
formation of a district be submitted to the electors. The 
electors also select directors who are authorized by law to 
manage the affairs of the district. When so formed the 
district has power of eminent domain, to make contracts, 
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to sue and be sued, and such other powers as are granted 
under the general incorporation laws of the state. The 
district through its board of directors, when authorized by 
the electors, has power to issue bonds and to determine the 
amount of money necessary to be raised to conduct the 
business affairs of the corporation. The amount of bonds 
which may be issued is limited to 6 per cent. of the iast 
assessed valuation of property in the district. Bonds so 
issued may not draw a greater rate of interest than 6 per 
cent., nor run for a period longer than 25 years. The board 
of directors may not issue bonds in the first instance in a 
greater amount than the estimated cost of the distribu- 
tion system, as set forth in the petition to establish the dis- 
trict. Should the district in the first instance not set out 
the method of raising the necessary funds by the issuance 
of bonds, or should the board of directors determine that 
it is necessary to increase the amount of bonds in excess 
of the amount set out in the petition for the organization 
of the district, or should it be necessary to make any addi- 
tional issue of bonds therefor, the same shall be done only 
after being submitted to the electors, and be authorized by 
at least a majority vote thereof. The board is given power 
to employ such persons as may be necessary for the opera- 
tion of the system, and to propose a schedule of charges for 
service with the district, and upon approval by the state 
railway commission, said schedule shall be the legal sched- 
ule for such district. The law also provides for registering 
of the bonds with the auditor of public accounts and with 
the county clerk before the same may be sold. Provision 
is also made requiring any person, firm, or corporation en- 
gaged in the production of electric current for commercial 
purposes, passing through or adjacent to any distribution 
district, to furnish electric current to the district at rates 
substantially the same as those under which it furnishes 
electric current to other customers, provided that the plant 
of such person, firm, or corporation is of sufficient capacity 
to furnish said current to said district without prejudice to 
the service in the territory already covered. 
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It is contended by the plaintiff, and also in a brief filed 
amici curiz, that the laws above referred to, and particu- 
larly the parts thereof which authorize the issuance of 
bonds of the district, and the imposition of taxes upon prop- 
erty therein to pay for such bonds, and the expenses of 
operation of the distribution system, are unconstitutional 
and void. 

It is argued that the legislative acts under which the de- 
fendants are proceeding contravene several provisions of 
our Constitution. The main argument is based upon the 
theory that the distribution of light, heat and power, as 
contemplated by the act, is for a private purpose, and hence 
in contravention of the implied constitutional] inhibition 
that private property may not be taken for a private pur- 
pose without. the owner’s consent. Of course, if it be true 
that the distribution system contemplated by the act is for 
a private purpose, to be paid for by taxation upon the prop- 
erty within the district, such legislation would be in con- 
travention of our Constitution. Section 21, art. I of our 
Constitution declares: ‘The property of no person shall 
be taken or damaged for public use without just compensa- 
tion therefor.” This provision has been held by implica- 
tion to prohibit the taking of private property for private 
use of any character, without the owner’s consent. That 
taxation of property for a private purpose is the taking 
of property cannot be gainsaid. Welton v. Dickson, 38 
Neb. 767; State v. Cornell, 538 Neb. 556. 

On the other hand, it is familiar law that the legislature 
may authorize taxation of property for a public purpose. 
State v. Cornell, 53 Neb. 556. In passing upon the ques- 
tion whether the object of raising money by taxation is for 
a public purpose, the rule is established in this state that, 
if the question 1s doubtful, the court will not set its judg- 
ment against that of the lawmakers. 

For the purpose of showing the wide variety and forms 
of legislation in which taxation has been held valid on the 
ground that it was for a public use, we cite a few of the 
cases from this court. In Hallenbeck v. Hahn, 2 Neb. 377, 
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bonds of a county in aid of the construction of a railroad 
were held valid, and not in conflict with the Bill of Rights 
that “The property of no person shall be taken or damaged 
for public use without just compensation therefor.” In 
Traver v. Merrick County, 14 Neb. 327, it was held: “A 
water grist-mill erected for public use, the rates of toll to 
be determined by the county commissioners, and being sub- 
ject to regulation by the legislature, is a work of internal 
improvement within the meaning of the act of 1869, and 
bonds voted to aid its construction are valid.” In State v. 
Adams County, 15 Neb. 568, it was held that bonds in aid 
of a grist-mill operated by steam were invalid as being for 
a private purpose. The distinction is set out in the opin- 
ion. In Board of Directors of Alfalfa Irrigation District 
v. Collins, 46 Neb. 411, an act authorizing the district to 
issue bonds and to pay the same by taxation was held to be 
for a public purpose. In State v. Cornell, 53 Neb. 556, an act 
authorizing counties to issue bonds to provide for the levy 
of taxes to pay the same to enable the county to participate 
in interstate expositions was-held to be for a _ pub- 
lic purpose. In Bell v. City of David City, 94 Neb. 
157, it was held that the city had authority to erect and 
operate a municipal electric light system. In State v. Mil- 
ler, 104 Neb. 838, legislation making provision for farm 
bureaus as governmental agencies of an educational nature 
to disseminate among farmers scientific knowledge for the 
improvement of agriculture was held to be a “public pur- 
pose” within the taxing power of the state. In Consumers 
Coal Co. v. City of Lincoln, 109 Neb. 51, the principle is 
announced that “The maintenance of a municipal fuel yard 
for the purpose of selling fuel to the inhabitants of the city 
is a ‘public purpose,’ for which money raised by taxation 
may be used.” 

In the light of these decisions, it would seem that the dis- 
tribution of light, heat and power by electrical current 
among the inhabitants of the district was for a public pur- 
pose. The use of the electric current is open to all the in- 
habitants of the district, and its rates subject to regulation. 
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The mere fact that some of the inhabitants may not de- 
sire to use it does not militate against its public character. 
We hold, therefore, that the distribution of electric current 
for light, heat and power, under the provisions of the stat- 
ute, was for a public purpose, and that money in payment 
therefor could be raised by taxation. 

Having determined that the system of distribution was 
for a public purpose, it follows that the legislation does not 
violate the section of the Bill of Rights that private prop- 
erty shall not be taken for a private use; nor does it vio- 
late the provisions of the state or federal Constitutions 
that one may not be deprived of his property without due 
process of law. 

It is next urged by the plaintiff that the act in question 
contravenes section 14, art. III of the Constitution, as it 
appears in Comp. St. 1922, which declares: “No bill shall 
contain more than one subject, and the same shall be clearly 
expressed in its title.” The title to the act in question, 
chapter 217, Laws 1919, is as follows: ‘‘An act providing 
for the creation and incorporation of districts for the dis- 
tribution of light, heat and power, defining the powers and 
government of such districts and the regulation of rates 
and methods of distribution therein.” It is argued that 
the provisions of the act authorizing the raising of money 
by taxation, the issuance of bonds, and the right of emi- 
nent domain, are beyond the scope of the title to the act. 
We do not agree with this contention. The clause in the 
Constitution now being considered does not require that 
the title to an act shall be a complete abstract of the. bill. 
Its purpose is to prevent surreptitious legislation. The 
phrase in the title, “defining the powers and governnment 
of such districts,” in our opinion is broad enough to author- 
ize the provisions of the act. 

It is next urged by the plaintiff that the legislation in 
question contravenes sections 6 and 7, art. VIII of our Con- 
stitution, as recorded in Comp. St. 1922. Plaintiff’s posi- 
tion in regard to the applicability of section 6 to the pres- 
ent situation is not argued, and we are unable to discover 
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anything in that section which the act under consideration 
contravenes. Section 7, art. VIII, among other things, de- 
clares: “The legislature shall not impose taxes upon munic- 
ipal corporations, or the inhabitants or property thereof, 
for corporate purposes.” <A discussion of the meaning of 
the phrase “corporate purposes,” as used in this section of 
the Constitution, as distinguished from municipal or gov- 
ernmental purposes, may be found in Metropolitan Utilities 
District v. City of Omaha, p. 98, post. 

By the act in question the legislature has not attempted 
to impose a tax upon the municipal corporation, or the in- 
habitants or property thereof. Neither has it created a 
situation, which, independent of the action of a majority 
of the electors, imposes any obligation on the district to 
be paid for by taxation. The legislature has provided a 
method by which the electors may organize a distribution 
district, with corporate powers, but has left the question 
of the issuance of bonds within certain limitations, and the 
imposition of taxes, within the hands of a majority of the 
electors of the district. It cannot be doubted that the leg- 
islature has power to authorize the creation of special dis- 
tricts comprising a part of the county for the purpose of 
promoting some object for the benefit of the public. Ex- 
amples of this character are found in our school districts, 
road districts, paving districts, irrigation and drainage 
districts, and perhaps others. We find nothing in the leg- 
islation in question which contravenes section 7, art. VIII 
of the Constitution. 

From a consideration of the record, we are of the view 
that the action of the trial court in sustaining the demur- 
rer, and dismissing the cause of action, was right. The 
judgment is, therefore, 

AFFIRMED. 


Note—See Electricity, 20 C. J. p. 305, sec. 2 (1925 Ann.) ; 
Eminent Domain, 20 C. J. p. 584, sec. 68—Municipal Cor- 
porations, 28 Cyc. p. 1660; Statutes, 36 Cyc. pp. 1017, 1026, 
1028. 


86 NEBRASKA REPORTS. [VoL. 112 
Elliott v. Wille. 


The following opinion on motion for rehearing was filed 
October 20, 1924. Former judgment of affirmance vacated, 
and judgment of district court reversed, with directions. 


1. Constitutional Law: EMINENT DoMAIN. A legislative act, which 
authorizes private individuals to create and fix the ooundaries 
of a district for public improvement, to be paid for by taxes lev- 
ied on the property within the district, without any provision for 
determination by a competent tribunal whether the creation of 
the district and the construction of the improvement will promote 
public health, convenience or welfare, and without any provision 
for determination whether the owner’s property has‘been arbi- 
trarily or unjustly included in the district, or whether his prop- 
erty will receive any benefit from the proposed improvement, is 
invalid because it authorizes the taking of private property for a 
public use without just compensation and deprives the- owner of 
his property without due process of law. 


2. POWER OF LEGISLATURE. The legislature may not dele- 
gate to private individuals either legislative or judicial func- 
tions. 

3s: EMINENT DoMAIN. Sections 7147-7154, Comp. St. 1922, 


as amended by chapter 169, Laws 1928, authorize the taking of 
private property for a public use without just compensation and 
authorize the taking of private property without due process of 
law, and are violative of both the state and federal Constitution. 


Heard before Morrissey, C. J., LETTON, ROSE, DEAN, 
Goop and THOMPSON, JJ. 


PER CURIAM. 

This case has been heretofore submitted to this court and 
an opinion rendered. Elliott v. Wille, ante, p. 78. Upon 
consideration of a motion for rehearing a reargument has 
been allowed. 

This action involves the validity of sections 7147-1754, 
Comp. St. 1922, and of the amendment to section 7153 con- 
tained in chapter 169, Laws 1923. A statement of the is- 
sues and an outline of the legislative provisions involved in 
this action may be found in the former opinion and will 
not be here repeated. 

In the former opinion we held: “The distribution of light, 
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heat, and power as contemplated in sections 7147-7154, 
Comp. St. 1922, as amended by chapter 169, Laws 1923, is 
for a public use as distinguished from a private purpose.” 
We still entertain the view that the distribution of light, 
heat and power in rural communities by the use of electric- 
ity by a district, properly created for the purpose in such 
a manner as to safeguard the rights of owners of property 
within the district, is or may be for a public use and pur- 
pose, but, in determining whether any particular legislation 
which authorizes the creation of such a district is valid, 
it is proper to examine and ascertain what may be done 
or accomplished under and pursuant to such statutory pro- 
visions. If the statutes, when fairly construed, authorize 
and sanction the taking of private property without just 
conpensation, or deprive persons of their property with- 
out due process of law, then such legislation must be held 
invalid. 

Under the legislative acts in question, when a petition 
praying for the formation of a district for the pur- 
pose of distributing light, heat or power by the use of elec- 
tric current, and for the election of three directors of such 
proposed district, setting forth the boundaries of the pro- 
posed district, the estimated cost of the distribution sys- 
tem and the method proposed for raising necessary funds, 
whether by bonds or special tax, and signed by not less 
than 10 per cent. of the freeholders of the proposed district, 
is filed with the county board, it then becomes the duty of 
such board to order a special election within the proposed 
district. At this election all who are electors under the 
general election laws and reside in the proposed district 
may vote, and, if a majority of the votes cast at such spe- 
cial election is in favor of the proposed district, it then be- 
comes a district. The district may then, through its offi- 
cers, proceed to construct a distribution system and to levy 
taxes or issue bonds to defray the cost of the system. 

At first blush it might seem that the plan of organizing 
such districts is fair and equitable and that injustice to 
no one could be apprehended. Upon a closer scrutiny and 
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a careful consideration of the various provisions of the 
statutes, it becomes apparent that the petitioners in the 
first instance fix the boundaries of the proposed district. 
To be sure, the district is not created until the plan is ap- 
proved by majority vote of the electors of the district, but 
as the petitioners fix the boundaries in the petition they can 
so arrange the boundaries as to exclude from the district a 
small plat of land on which any elector might reside. In 
this manner, any elector who would not vote with the peti- 
tioners for the creation of the district could be excluded, 
and, by a like means, the boundary lines might be run so 
as to include within the district practically all of the land 
of any owner who was opposed to the creation of the dis- 
trict. The major portion of his land might be included; 
that particular part on which he resided could be excluded. 
He could be denied a voice in the creation of the district or 
the management of its affairs, while his property could be 
taxed to pay the cost of constructing and maintaining the 
distribution system. It is entirely within the range of pos- 
sibilities that two or three designing persons could thus 
organize a distribution district so that they would be the 
only persons having a voice in creating the district or the 
’ management of its affairs and who would be the only ones 
who would receive any benefits from the construction of 
such a system. At the same time they could include the 
major portion of the lands of 50 or more other farmers 
so that such lands would necessarily bear the greater part 
of the burden of the taxation to pay the cost of construc- 
tion and maintenance of the distribution system. 

The statutes in question make no provision for a tribunal 
to determine whether any lands have been unjustly in- 
cluded in or excluded from the district, or whether the 
organization of a particular distribution district will be 
for the public convenience or welfare, save and except the 
action of the petitioners and their self-selected electorate. 
The situation is not unlike that which would exist if a 
party to an action could select the jury to whom his cause 
was to be tried. If disposed to be unfair, he might select 
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only such persons for jurors as would view his contention 
with favor, and under such circumstances he would be rea- 
sonably sure of a favorable verdict. It is intolerable to 
think that such a situation should exist under sanction of 
law. ; 

In enacting the legislation under consideration we have 
no doubt the legislature was actuated by proper motives, 
but it has failed to make any provision to safeguard the 
rights of property owners whose property may receive no 
benefit from the public improvement contemplated and yet 
be taxed to construct and maintain it, or whose property 
has been wrongfully included in the district. 

It is argued on behalf of defendants that non-resident 
owners of land within the district have no more right to 
complain than would nonresident owners of land in a city 
or village, when those municipalities undertake to construct 
light or water plants or sewer systems. The argument is 
fallacious in this, that the boundaries of a city or village 
are not fixed and determined by private individuals, and, 
moreover, provisions are made for the exclusion of lands 
that are wrongfully included within a city or village. The 
fixing of boundaries of a political subdivision of a state 
into counties or districts for public purposes is a legisla- 
tive function. The legislature may authorize the organi- 
zation of districts for public purposes by other govern- 
mental bodies, and the proceeding may be proposed or ini- 
tiated by private individuals. Where the latter course is 
pursued, there must be some provision for determining 
whether the particular district is for the public health, 
convenience or welfare, and a means by which an aggrieved 
property owner, whose property is injuriously affected, may 
have his rights judicially determined. The legislature may 
not delegate to private individuals éither legislative or 
judicial functions. Where a legislative act permits the 
organization of districts, for the construction of a public 
improvement, by private individuals, to be paid for by a 
tax on all the property in the district, and no provision 
is made for a hearing by any tribunal as to the right of 
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property owners who may be injuriously affected or wrong- 
fully included within the district, it may result in the tak- 
ing of private property for a public purpose without just 
compensation, and in the taking of private ‘property with- 
out due process of law. 

Sections 7147-7154, Comp. St. 1922, and section 7153, 
as amended by chapter 169, Laws 1923, authorize and per- 
mit the taking of private property for a public purpose 
without just compensation and the taking of private prop- 
erty without due process of law. The statutes violate both 
the state and federal Constitution and are therefore invalid. 

It follows that the affirmance in Elliott v. Wille, ante, p. 
78, should be and hereby is vacated. The demurrer to 
the petition should have been overruled and the injunction 
issued as prayed by plaintiff. The judgment of the district 
court is reversed, with directions to overrule the demurrer 
to the petition and to issue the injunction as prayed by 
plaintiff. 

REVERSED, WITH DIRECTIONS. 

Note—See Constitutional Law, 12 C. J. p. 2160, sec. 1061; 
p. 842, sec. 327; p. 808, sec. 241; Eminent Domain, 20 C. J. 
p. 645, sec. 124—-Municipal Corporations, 28 Cyc. p. 1149. 


ARTHUR O. GOODWIN, APPELLEE, V. ROSEBUD CATTLE 
COMPANY, APPELLANT. 


FILED APRIL 30, 1924. No. 22750. 


1. Animals: TRESPASS: PLEADING. “A petition which states that 
the defendant, with his cattle, broke and entered upon plaintiff’s 
premises, and injured and destroyed property thereon, charges a 
wilful trespass, and is good against a general demurrer.” Meyers 
v. Menter, 68 Neb. 427. 


2. Appeal: FINDINGS. The finding of the trial court in a law ac- 
tion is entitled to the same force and effect as the verdict of a 
jury. This court will not interfere with the finding of the 
trial court in a law action based upon conflicting evidence, un- 
less clearly wrong. 


DEFENSE. A defendant will not be heard in the su- 
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preme court to urge a defense which was neither pleaded nor 
proved in the trial court. 


APPEAL from the district court for Cherry county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


James C. Quigley and Allen G. Fisher, for appellant. 
Oliver M. Walcott and J. J. Harrington, contra. 


Heard before MORRISSEY, C. J., LETTON, ROSE, DEAN, 
Day and Goon, JJ. ; 


Goop, J. 

This is an action to recover damages for trespass by live 
stock. Plaintiff in his petition alleged that in November 
and December, 1919, the defendant permitted a large herd 
of its cattle to trespass upon his land and to eat and de- 
stroy 1,400 bushels of corn and 60 tons of hay of the value 
of $2,850. The defendant filed an answer, in which it al- 
leged that it is an unincorporated association, organized 
for the carrying on of business in Nebraska, and that one 
Clifford Jackson was foreman in charge of its ranch on 
November 19, 1919. It further alleged that on said date - 
plaintiff took up, under a claim of right under the herd law, | 
16 head of defendant’s steers, and that, pursuant to the 
demand made by plaintiff, the defendant offered to pay the 
damages incurred until that time by the 16 head of de- 
fendant’s steers, and offered in settlement of such damages 
the sum of $500, and defendant offered to confess judg- 
ment in favor of the plaintiff for that sum. The answer 
further denied that any of defendant’s cattle were on the 
plaintiff’s premises after November 19, 1919, and denied 
all the other allegations of the petition. A jury was waived 
and trial had to the court, which resulted in a judgment 
for plaintiff in the sum of $2,104.34. Defendant appeals. 

There are no specific assignments of error. Defendant 
urges three propositions: (1) The petition does not state 
a cause of action. (2) The judgment is not sustained by 
the evidence. (3) Plaintiff’s cause of action is satisfied 
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by having seized 16 head of cattle while trespassing upon 
his premises. 

As to the sufficiency of the petition, it appears from 
the allegations thereof that “defendant caused and permit- 
ted its cattle to come on and trespass upon the lands of the 
plaintiff.” It also shows that there were 70 acres of corn 
grown on said premises during the year 1919, from which 
it appears that at least a part of the land was cultivated. 
In the case of Meyers v. Menter, 63 Neb. 427, it was held: 
“A petition which states’ that the defendant, with his cat- 
tle, broke and entered upon plaintiff’s premises, and in- 
jured and destroyed property thereon, charges a wilful 
trespass, and is good against a general demurrer.” The 
facts alleged in the petition in this case bring the case with- 
in the rule announced. The petition is not vulnerable to 
the attack which is now made upon it in this court. 

The evidence as to the value of the hay and corn eaten 
and destroyed by defendant’s cattle is in conflict. The find- 
ing of the trial court is entitled to the same force and effect. 
as the verdict of a jury. This court will not interfere with 
the finding of the trial court in a law action based upon 

‘conflicting evidence, unless clearly wrong. We have care- 
fully examined the entire record, and the evidence is am- 
ple to sustain a finding for even a larger amount than was 
awarded the plaintiff. 

As to the third point, there is no averment in the answer 
that plaintiff’s cause of action was satisfied or extinguished 
by the seizing of 16 head of defendant’s cattle. While the 
evidence shows that plaintiff did seize 16 head of defend- 
ant’s cattle while trespassing upon his land, the evidence 
does not disclose what became of the cattle. For aught 
that appears, the cattle may have been returned to the de- 
fendant. A defendant will not be heard in the supreme 
court to urge a defense which was neither pleaded nor 
proved in the trial court. 

No error of the trial court has been pointed out. The 
judgment seems to be just and is 

AFFIRMED. 
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Note—See Animals, 3 C. J. p. 145, sec. 460; Appeal and 
Error, 3 C. J. sec. 589; 4 C. J. sec. 2855. 


METROPOLITAN UTILITIES DISTRICT, APPELLEE, V. CITY 
OF OMAHA, APPELLANT. 


FiLtep APRIL 30, 1924. No. 23252. 


1. Municipal Corporations: T xATION. A legislative act which cre- 
ates a siability that can be discharged only from fuuds raised 
from taxation imposes a “tax,” within the meaning of that part 
of section 7, art. VIII of the Constitution, which provides “The 
legistature shall not impose taxes upon municipal corzorations, 
or the inhabitants or property thereof, for corporate purposes.” 


GOVERNMENTAL FUNCTIONS. The construction, opera- 
tion or maintenance of water and gas plants by municipal cor- 
porations is not an exercise of governmental functions, but is 
rather in the nature of a private enterprise for the convenience, 
advantage or benefit of the municipality, its inhabitants and 
property owners. 


“CORPORATE PURPOSES.” The phrase, “for corporate 
purposes,” as used in section 7, art. VIII of the Constitution, 
is limited to those municipal activities designed, in the main, for 
the principal or exclusive convenience or benefit of the munici- 
pality, its inhabitants or property owners. 


: CONSTITUTIONAL LAW. That part of section 3760, 
Comp. St. 1922, which imposes upon municipal corporations the 
burden of paying the cost of lowering gas and water mains and” 
resetting hydrants, is in contravention of section 7, art. VIII 
of the Constitution. 


APPEAL from the district court for Douglas county: 
ARTHUR C. WAKELEY, JUDGE. Reversed, with directions. 


W. C. Lambert, for appellant. 
John L. Webster, contra. 


Heard before MorRRISSEY, C. J., LETTON, ROSE, DEAN, 
Day and Goon, JJ.,.and REDICK, District Judge. 
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Goop, J. 

In this action Metropolitan Utilities District, plaintiff, 
seeks to recover from the city of Omaha, defendant, the cost 
of lowering gas and water mains and water hydrants in the 
city of Omaha. Defendant demurred to the petition on 
the ground that the statute, requiring the city to pay such 
cost, was in violation of section 7, art. VIII of the state 
Constitution. The demurrer was overruled and, defendant 
refusing to plead over, judgment was rendered for plain- 
tiff. Defendant appeals. 

In 1913 (Laws 1913, ch. 143) the legislature created the 
“Metropolitan Water District of the City of Omaha,” and 
gave to it the “sole management and control of all water- 
works property, * * * and all the powers that are now or 
may be granted to cities and villages by the general statutes 
of this state for the construction or extension of water- 
works.” Rev. St. 1913, sec. 4244. Section 15 of the act provid- 
ed that said Metropolitan Water District ‘shall also lower 
water mains and reset hydrants at their original locations 
whenever necessary: Provided, that the cost thereof shall 
be paid by the respective municipalities whenever such pipe 
lowering and resetting of hydrants is made necessary be- 
cause of a change in established street grades or curb lines.” 
Rev. St. 1918, sec. 4257. At that time the Metropolitan Wa- 
ter District of Omaha included within its boundaries other 
cities and villages. The following clause, “cost thereof shall 
be paid by the respective municipalities,” in the statute 
above quoted, evidently had reference to the cities and vil- 
lages in the district. 

In 1919 (Laws 1919, ch. 33) said section 15 was amend- 
ed to read as follows: “Said district shall also lower water 
mains and reset hydrants at their original locations when- 
ever necessary: Provided, that the cost thereof shall be paid 
by the respective municipalities. Said district shall also af- 
ford free of charge water required for public use by each of 
said municipalities.”” Comp. St. 1922, sec. 3760. The legis- 
lature in 1919, by a new act (Laws 1919, ch. 187), pro- 
vided: “Whenever any metropolitan city included within a 
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metropolitan water district shall acquire or take possession 
of a gas plant or electric plant supplying gas or electricity, 
as the case may be, said gas plant or electric plant shall be 
immediately taken over by said metropolitan water district, 
and operated by the board of directors of said metropolitan 
water district.” Comp. St. 1922, sec. 3771. In 1921 (Laws 
1921, ch. 111) the legislature changed the name of Metro- 
politan Water District to Metropolitan Utilities District, 
and further provided that said Metropolitan Utilities Dis- 
trict should in all things and in all respects become the suc- — 
cessor of the Metropolitan Water District and be possessed 
of and exercise all the powers and authority conferred upon 
the Metropolitan Water District as fully and effectually as 
though the corporate name had not been changed, and by 
said act it further provided that the powers of said district 
should extend to and apply to gas plants and other public 
utilities as fully and effectually as if said gas plant had been 
specifically named in the statute laws of the state creating 
or relating to metropolitan water districts. In 1912 the 
city of Omaha took over a waterworks system, and in 1920 
it acquired, by condemnation proceedings, a gas plant, and 
since said dates the city has owned a waterworks system 
and a gas plant, which are controlled, managed and oper- 
ated by the plaintiff. Plaintiff determines the rates to con- 
sumers for water and gas and collects all revenues from the 
sale of water, gas and its by-products. 

From the allegations of the petition which are admitted, it 
appears that it became necessary that certain gas mains 
and water mains be lowered and hydrants reset, and, pur- 
suant to the statutory provisions, the plaintiff performed 
this work, ana now seeks to recover the cost thereof from 
the city. It is the defendant’s contention that the statute 
requiring the city to pay such cost violates that part of 
section 7. art VIII of the Constitution, which is as follows: 
“The legislature shall not impose taxes upon municipal cor- 
porations, or the inhabitants or property thereof, for 
corporate purposes.” If the defendant is required to pay the 
claim of plaintiff, it must do so from funds derived from 
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taxation. The creation of a liability that can only be dis- 
charged by funds raised from taxation constitutes the 
imposition of a tax, within the meaning of the constitu- 
tional provision above quoted. Helena Consolidated Water 
Co. v. Steele, 20 Mont. 1; Campbell County v. City of New- 
port, 174 Ky. 712. 

It is conceded by both plaintiff and defendant that the 
construction, operation or maintenance of water and gas 
plants by a municipal corporation is not a governmental 
function, but is in the nature of a private enterprise. The 
municipality is not required to construct, own or operate 
such public utilities. It may contract with private corpo- 
rations or individuals to furnish such service, or it may, 
if it so elects, own and operate such utilities for the bene- 
fit and convenience of its inhabitants and property owners. 
Whatever a municipality does in the matter of engaging 
in the furnishing and delivery of water and gas to its in- 
habitants is in its proprietary or quasi-private capacity. 
Whatever it does under the police power is in its govern- 
mental capacity. South Carolina v. United States, 199 U. 
S. 487; Los Angeles Gas & Electric Co. v. City of Los An- 
geles, 241 Fed. 912, affirmed by the United States supreme 
court in City of Los Angeles v. Los Angeles Gas & Elec- 
tric Co., 251 U.S. 32. 

Plaintiff contends that the phrase, “for corporate pur- 
poses,” as used in section 7, art. VIII, Const. (formerly 
section 7, art. IX, Const.), relates to municipal government, 
and that the inhibition is the imposition of taxes for the 
purpose of carrying out its governmental power, functions 
and duties, as distinguished from the obligations and duties 
arising from the exercise of its power to operate private 
or business enterprises, such as waterworks systems, gas 
plants, and the like; that it necessarily follows that there 
rests upon the city the obligation to pay for the maintenance 
of tne plant, the cost of lowering gas and water mains 
and changing location of hydrants, when made necessary, 
and that such expenditure is not the imposition of a tax, 
within the meaning of the constitutional provision. It 
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calls attention to the fact that the provision under con- 
sideration is identical with a provision of the Illinois Con- 
stitution, from which it was taken, and contends that the 
construction placed upon this provision by the court of last 
resort of that state should be followed by the courts of Ne- 
braska. In support of its contention, the plaintiff cites the 
following cases from the Illinois supreme court: City of 
Chicago v. Manhattan Cement Co., 178 Ill. 372; People v. 
County of Willtamson, 286 Ill. 44; City of Chicago v. Kno- 
bel, 232 Ill. 112; Chicago, M. & St. P. R. Co. v. Lake Coun- 
ty, 287 Ill. 337. 

In City of Chicago v. Manhattan Cement Co., supra, the 
action was to recover for the destruction of property by a 
mob and was brought under the mob law, which declares 
municipalities liable for destruction by mobs of property 
within its boundaries. It was held that such legislation did 
not contravene the constitutional provision. The ruling 
was put upon the ground that the legislation was an exer- 
cise of the police power of the state. In the course of the 
opinion, the following quotation from Cooley on Taxation 
was cited with approval (p. 384): “Another similar case 
is, where a municipal corporation is compelled, by means of 
taxation, to make compensation for losses sustained within 
its limits at the hands of mobs and rioters. It has been 
thought from very early times that that political. division of 
the county which failed to exert its authority for the effec- 
tual suppression of disorder, by means whereof innocent par- 
ties suffer from lawlessness and violence within its bound- 
aries, might justly be required to make good the losses, and 
that its diligence in maintaining the empire of the laws 
would be quickened by the requirement. Such legislation is, 
in effect, only a part of the state police system, under which 
the municipal divisions are severally looked to for the pres- 
ervation of the public peace within their respective limits. 
And, speaking generally, it may be affirmed that in any 
case in which compulsory taxation is found necessary in 
order to compel a municipal corporation or political divi- 
sion of the state to perform properly and justly any of its 
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duties as an agency in the state government, * * * the 
state has ample power to direct and levy such compulsory 
taxation. * * * The legislature has undoubted power to 
compel the municipal bodies to perform their functions as 
local governments, under their charters, and to recognize, 
meet and discharge the duties and obligations properly 
resting upon them as such, * * * and for this purpose it 
may require them to exercise the power of taxation when- 
ever and wherever it may be deemed necessary or expe- 
dient.” In the course of the opinion it was further said 
(p. 885): “Keeping in mind that the passage of this and 
similar laws is for the better government of the state—is 
a mere police regulation—sections 9 and 10 of the Consti- 
tution in no way limit the power of the general assembly to 
enact them.” 

In People v. County of Williamson, supra, the action in- 
volved the validity of an act of the genera] assembly, mak- 
ing counties liable for their pro rata share of the cost of 
constructing a bridge over a stream constituting the boun- 
dary line between two counties. It was held that such act 
did not contravene the constitutional provision, and that 
the general assembly may compel a municipal corporation 
to perform any duty which relates to the genera] welfare 
and security of the state, although the performance of the 
duty will result in taxation or create a debt to be paid by 
taxation. It was said (p. 49): “Roads and bridges are not 
merely for local use but for the use and accommodation of all 
citizens of the state, and it is within the power of the gen- 
eral assembly to provide that counties shall build roads and 
bridges and that a county shall pay its proportionate share 
of the cost of a bridge across a stream on the boundary line 
between it and another county.” 

The case of City of Chicago v. Knobel, supra, involved the 
constitutionality of a legislative act which made a county 
bear part of the expense for juries for municipal courts of 
the city. In the course of the opinion it was said (p. 117): 
“The state is interested in the enforcement of laws in all 
parts of its territory. The necessity for such enforcement 
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in incorporated towns, and especially in large cities, for the 
good of the state, is certainly as vital as in the unincorpo- 
rated territory. * * * The results arising from the en- 
forcement of the laws within our large cities are so closely 
interwoven with the well-being of the city, county and state 
governments that it would be somewhat difficult on a ques- 
tion of this kind, based upon the proportionate amount 
which should fairly be paid by each, to hold a division of 
expenses between the city, county and state unconstitu- 
tional.”’ Evidently the decision was grounded upon the prop- 
osition that the tax imposition was for a governmental 
purpose, as distinguished from a local, corporate or private 
purpose. 

The case of Chicago, M. & St. P. R. Co. v. Lake County, 
supra, involved the validity of a legisiative act requiring 
municipalities to pay the cost of an alteration of dangerous 
railroad crossings by the construction of subways. In that 
case it was held that under the constitutional provision the 
legislature could not create a debt against a municipal cor- 
poration for merely local purposes, requiring taxation, with- 
out the consent of the taxpayers affected; that requiring 
the construction of subways was an exercise of the police 
power of the state, and that the debt created against the 
municipality was for the protection of the general public 
and not for local corporate purposes. It was also held: 
“While sections 9 and 10 of article IX of the Constitution 
prohibit the state from creating a debt against a municipal 
corporation for local corporate purposes necessitating the 
levy and collection of a tax, they do not prohibit the state 
from imposing a liability where the public safety and wel- 
fare require it and the municipality fails and neglects to 
act.” ‘ 

It seems clear that none of the cases cited is authority for 

the position taken by the plaintiff. They seem to'tend very 
strongly to support a contrary view, and to interpret the 
constitutional provision as being a limitation upon the 
legislative authority to impose taxes for local corporate or 
private purposes, and not to inhibit the imposition of a tax 
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for enforcing a governmental purpose or one for the gen- 
era] good and benefit of the public at large, as distinguished - 
from the benefit of the local corporation or its inhabitants. 

This court has, on several occasions, had under consider- 
ation the constitutional provision above quoted. In State v. 
Wheeler, 33 Neb. 563, it was held that an act of the legisla- 
ture, requiring lre insurance companies to pay a certain 
proportion of their gross premium receipts for the support 
of city fire departments, was a violation of the constitutional 
provision; and in Aachen & Munich Fire Ins. Co. v. City of 
Omaha, 72 Neb. 518, the court had under consideration the 
validity of an act of the legislature imposing upon fire in- 
surance companies a tax of 2 per cent. of their gross pre- 
miums, but not limited to the support of fire departments, 
and it was held in conflict with the Constitution, and was 
based upon the holding in State v. Wheeler, supra. In nei- 
ther of these cases, however, was any consideration given 
to the meaning of the phrase, “for corporate purposes.” 

In State v. Love, 89 Neb. 149, a legislative act, providing 
for the pensioning of superannuated firemen in cities of the 
metropolitan class, was held not obnoxious to the constitu- 
tional provision now under consideration. Judge Root, in 
writing the opinion, after reviewing the prior decisions of 
this court on the subject, reached the conclusion that a city, 
in maintaining a fire department, exercises governmental, 
rather than private or corporate, power, and further said (p. 
153) : “While the city of Lincoln has the right, and in its 
charter is given specific authority, to assemble appliances 
for the extinguishment of fires, to employ firemen, and to 
levy and collect taxes to pay the expense of the fire depart- 
ment, and while that purpose is a public one, it is not a cor- 
porate purpose within the prohibition in section 7, art. IX 
(now art. VIII) of the Constitution.” 

McQuillin in his work on Municipal Corporations, at sec- 
tion 2379, commenting upon the scope and effect of similar 
constitutional provisions, used this language: “This provi- 
sion that the legislature shall have no power to impose tax- 
es on municipal corporations or their inhabitants for ‘munic- 
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ipal purposes’ refers to the ordinary purposes for which 
taxes are levied by municipalities, namely, for constructing 
sewers, improving streets, erecting and operating water 
and light plants, and various different matters or enterpris- 
es which are for the sole benefit or enjoyment of the munic- 
ipality and its inhabitants.” 

When a legislative act is attacked on _ constitutional 
grounds, courts will hesitate to declare it invalid unless it 
clearly contravenes some specific constitutional command; 
but this court also recognizes the Constitution as the su- 
preme law, binding alike on it and the legislative branch of 
the government, and when a legislative act clearly violates 
a specific constitutional declaration the court has no re- 
course, but to declare the act invalid. 

In this case, we are of the opinion that the phrase, “for 
corporate purposes,” as used in the constitutional provision 
above quoted, does not include purposes and activities de- 
signed, in the main, to aid or assist the state in carrying out 
its governmenta’ activities, functions and policies, but is 
limited to those municipal activities designed, in the main, 
for the principal or exclusive benefit of the municipality, or 
of its citizens and inhabitants. The legislative act, seeking to 
impose upon metropolitan cities the burden of paying the 
cost of lowering gas and water mains and resetting of hy- 
drants, violates section 7, art. VIII of the Constitution, and 
is therefore invalid. 

The judgment of the district court is reversed and the 
cause remanded, with instructions to enter a judgment dis- 
missing the plaintiff’s cause of action. 


REVERSED. 


Note—See Gas, 28 C. J. p. 547, sec. 2; Municipal Corpora- 
tions, 28 Cyc. pp. 269, 1660. 
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FLORENCE H. O’SHEA, APPELLEE, V. MALINDA K. MorRIs 
ET AL., APPELLANTS. 


FILED AprRiz 30, 1924. No. 22767. 


Vendor and Purchaser: RESCISSION: FAILURE TO DISCLOSE Facts. As 
betwee:- vendor and purchaser, where material facts and in- 
formation are equally accessible to both, and nothing is said 
or done which tends to impose on the purchaser or to mislead 
him, the failure of the vendor to disclose such facts does not 
amount to actionable fraud; but where such facts are known by 
the vendor and he knows them to be not within reach of the rea- 
sonably diligent attention, observation and judgment of the 
purchaser, and they are such as would readily mislead the pur- 
chaser as to the true conditions of the property, the vendor 
is bound to disclose such facts. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. MORNING, JUDGE. Affirmed as modified. 


T. F. A. Wiliams and Homer L. Kyle, for appellants. 
Doyle & Halligan and Dort, Cain & Witte, contra. 


Heard before MORRISSEY, C. J., LETTON, ROSE and Goon, 
JJ., and BLACKLEDGE, District Judge. 


BLACKLEDGE, District Judge. 

This action is by the plaintiff against the defendants, who 
are wife and husband, for the rescission of a contract for 
the purchase by plaintiff of lots 3 and 4, in block 1, Chase 
and Beardsley’s Park Hill addition to Lincoln, Nebraska, 
also known as 2325 South Twenty-fourth street. The con- 
troversy arises in respect to the north boundary of lot 3 as 
it relates to a driveway and garage located partly on said 
lot and partly on the adjoining lot 2. The trial court found 
that the house is constructed with grade door, coal bins, and 
laundry so as to be occupied with the driveway on the 
north side of the house; that the driveway is necessary for 
the proper occupancy of the property; that said driveway 
and garage are not entirely upon lot 3, the north line there- 
of being in the center of said driveway and garage, which 
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extend over onto lot 2 approximately four feet. The defend- 
ants were not owners of any of lot 2 to the north, which is 
vacant, and there is no visible or marked boundary line be- 
tween the lots; that defendants knew they did not have ti- 
tle to the ground in lot 2 upon which the north half of the 
driveway and garage stood, and knew that said driveway 
and garage were not all located on lot 3, yet they failed to 
advise plaintiff of that fact; that the plaintiff believed, and 
was reasonably led and induced to believe, by the character 
and location of the grounds and improvements, that defend- 
ants were the owners of all of said property, including the 
land upon which the driveway and garage were located, and 
purchased said property upon the understanding that all of 
said improvements were located on lots 3 and 4; that de- 
fendants, under the circumstances, were in duty bound to 
advise plaintiff that said driveway and garage were not 
entirely on their property, yet they concealed ‘such fact 
and knowingly permitted the plaintiff to believe that all of 
said house, driveway and garage were upon lots 3 and 4, 
and that the deed executed by defendants conveyed a fee 
simple title to the driveway and garage and all the ground 
upon which the same were located, which was a fraud and 
deceit as against plaintiff. The court further found that 
plaintiff promptly upon discovery claimed a rescission, ten- 
dered a reconveyance, and demanded return of the purchase 
money paid. 

Plaintiff contracted for the premises at the price of 
$8,800, paying in cash $7,250, assuming a mortgage of 
$1,300, and retaining for the purpose of paying the ex- 
penses for curing a defect in the title the sum of $250. 
Prior to the trial plaintiff had paid said $1,300 mortgage. 
The trial court found the plaintiff entitled to a rescission 
of the contract and recovery of said $8,550, with interest 
thereon from the date on which judgment was entered, 
April 11, 1922, and made the judgment a first lien on the 
premises, conditioned, however, that if the defendants 
should within 60 days present to the plaintiff a fee simple 
title to the ground upon which the driveway and garage 
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were located, which title should be approved by the court, 
rescission should not be allowed. 

It would serve no useful purpose to discuss the evidence in 
detail or the propositions of law involved. We are satisfied, 
after a careful reading and consideration of all the evidence, 
that the trial court reached the right conclusion thereon, 
and we adopt the same. We are further of the opinion that 
the governing principle of law is well settled, and is to the 
effect that as between vendor and purchaser, where mate- 
rial facts and information are equally accessible to both, and 
nothing is said or done which tends to impose on the pur- 
chaser or to mislead him, the failure of the vendor to dis- 
close such facts does not amount to actionable fraud; but 
where such facts are known by the vendor and he knows 
them to be not within reach of the reasonably diligent at- 
tention, observation and judgment of the purchaser, and 
they are such as would readily mislead the purchaser as to 
the true condition of the property, the vendor is bound to 
disclose such facts; and his failure to do so constitutes such 
fraud as will authorize rescission of the contract by the 
purchaser. 27 R. C. L. 366, sec. 611. 

The appellants urge that rescission is a harsh remedy, 
and that especially in view of the proportion which the al- 
leged injury bears to the whole value of the property, as 
evidenced by the testimony concerning the difference in 
value of the property as it actually was and as it would 
have been had it included the adjacent four-foot strip upon 
which the driveway and garage were located, rescission 
should not be granted. While not acceding to this view 
in its entirety, we are impressed with the fact that the trial 
judge before whom the case was first tried in the district 
court (it having been twice tried in that court) was of that 
opinion, and that the record discloses that some such ad- 
justment was not entirely unacceptable to the plaintiff. We 
think substantial justice may be promoted by so modifying 
the decree that the defendants shall have another option 
whereby total rescission may be avoided. It is a fair con- 
clusion from the evidence bearing upon that point that the 
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difference in value of the property as it actually was and as 
it was represented to be is the sum of $1,000; and the de- 
cree will be so modified that the defendants may within 60 
days from the filing of mandate pay into court for the use 
and benefit of the plaintiff that sum, together with interest 
at 7 per cent. from the date of filing such mandate; or may 
deposit in court for the plaintiff a conveyance giving good 
and marketable title to the ground upon which the drive- 
way and garage are located. This should also be more spe- 
cifically designated to include the whole strip adjacent to 
the north boundary of lot 3, and extending the entire length 
thereof east and west, and of sufficient width to include the 
driveway and garage as located. In either event, the de- 
fendants should be taxed with the costs in both courts, and 
in case of failure to fulfil such conditions that the judg- 
ment of the district court shall otherwise stand as rendered, 
except that, plaintiff retaining possession and use of the 
property, interest is not recoverable except upon the final 
deficiency, if any shall exist. Hall v. Catherine Creek De- 
velopment Co., 78 Or. 585, L. R. A. 1916C, 996. 

The parties have filed in this court a motion and affidavits 
relating to certain transactions claimed to have taken place 
respecting the property in controversy after the perfecting 
of this appeal, but the same are not considered in making 
our determination of the appeal. 

The cause is remanded to the district court for entry of 
judgment in accordance herewith: 

AFFIRMED AS MODIFIED. 


Note—See Vendor and Purchaser, 39 Cyc. p. 866. 


CHARLES A. DURLAND, APPELLANT, V. ELKHORN LIFE & 
ACCIDENT INSURANCE COMPANY ET AL., APPELLEES. 


FILED APRIL 30, 1924. No. 22746, 


Insurance: CONTRACTS: VALIDITY. A statute required that a mu- 
tual insurance company procure 250 applications for insurance 
before it was authorized to commence business. The applications 
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were secured upon promises by the incorporators, followed later 
by charter member certificates issued by the company after com- 
mencing business, in substance, that 5 per cent. of the gross 
annual premiums written each year should constitute a special 
dividend fund to be divided each year equally between the char- 
ter members so long as their policies remained in force. Held 
that, in the absence of express or necessarily implied authority 
in the charter or statute under which the company was organ- 
ized, such contracts and certificates were ultra vires. 


APPEAL from the district court for Madison county: WIL- 
LIAM V. ALLEN, JUDGE. Reversed, with directions. 


Mapes, McFarland & Mapes, for appellant. 
Charles H. Kelsey, contra.- 


Heard before MorRISSEY, C. J., ROSE, DAy and Goon, JJ., 
and REDIcK, District Judge. 


REDICK, District Judge. 

Action in equity to enjoin the defendant insurance com- 
pany from distributing certain funds among charter mem- - 
bers under contracts or certificates to be referred to later. 
A number of holders of said certificates are joined as de- 
fendants, and the question for decision is whether or not 
the contracts were valid obligations of the company within 
their powers to assume. The case is submitted on the plead- 
ings and a stipulation of facts. 

In September, 1904, five citizens of Norfolk, Nebraska, 
executed articles of incorporation of the Elkhorn Life and 
Accident Insurance Company, which were duly filed and 
approved by the secretary of state September 30, 1904. The 
plan of operations was the mutual benefit natural or stipu- 
lated premium plan. The company was organized under 
chapter 43, Comp. St. 1908, which provided that no such 
company should be organized or transact any business of 
insurance until it had received at least 250 applications for 
insurance. In compliance with this requirement, the or- 
ganizers of the company solicited and procured 250 applica- 
tions, and thereupon commenced business under its arti- 
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cles. No record of any kind was kept of the methods by 
which these applications were secured, but some blank 
forms were found among the early records of the company 
as follows: 
“Charter Membership Certificate 
(250 Required by State Law). 

“This contract, entered into this-——————day of 
190—., by and between the Elkhorn Life and Accident In- 
surance Company of Norfolk, Nebraska, party of the first 
part, and———__—_of-—__——_, Nebraska, party of the sec- 
ond part, witnesseth: 

“II. That in consideration of the payment of five ($5.00) 
dollars, receipt of which is hereby acknowledged, being the 
fee for said charter membership and the further payment 
of the sum of—————-(less membership fee), being the 
premium on $ of insurance, as per the agree- 
ments and terms of the policy, said premium to be paid 


upon delivery of policy is hereby accepted as a 
charter member of the Elkhorn Life and Accident Insurance 
Company.” 


“III. The Elkhorn Life and Accident Insurance Com- 
pany hereby agrees and guarantees to set aside from the 
expense element (5) five per cent. of the gross annual pre- 
miums written each year as a dividend fund, and that so 
long as the said————-—shall continue the payments of 
premiums as per terms of said policy that he shall be en- 
titled to such share of said dividends as shall be obtained 
by dividing such dividend fund equitably among the char- ; 
ter members remaining in force, dividends to be computed 
on the first day of January each year. 

“Elkhorn Life and Accident Insurance Company, : 
Secretary. 


“Signed by-—————, Charter Member.” 

Certificates of this character appear to have been issued 
to. the 250 original applicants, although there appears to be 
no record or mention thereof until May 20, 1905, after the 
company had regularly commenced business, when new cer- 
tificates were issued in the following form: 
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“This certifies that—————of county of. 
state of—————-as holder of policy No.————for ,—-_——- 
on the—————plan, is a charter member of the Elkhorn 


Life and Accident Insurance Company of Norfolk, Nebraska. 

“The Elkhorn Life and Accident Insurance Company 
hereby agrees to set aside from the expense fund five per 
cent. of the gross annual premium written each year, on 
which the payment is made to the company, as a special 
dividend fund for the exclusive benefit of the charter mem- 
bers, who are limited to the holders of the first two hundred 
and fifty policies issued and paid for. On the first day of 
January of each year this fund will be divided equally 
among the charter members retaining their membership 
with the company, and will be applied to reduce the pre- 
mium so long as premiums are to be paid, and will be paid in 
cash annually thereafter on the anniversary of the date of 
the policy. Upon the termination of said policy this con- 
tract shall cease and no further benefits will be derived 
therefrom. 

“In witness whereof, the said The Elkhorn Life and Acci- 
dent Insurance Company of Norfolk, Nebraska, has caused 
this certificate to be signed by its president and secretary 
and caused the corporate seal to be hereto affixed, this 
day of. , A.D. 


, President. 
“ (Seal) , Secretary.” 
These second certificates were to be in lieu of the others, 
_ but only a small number of the latter were returned to the 
company. No record exists regarding authorization or is- 
suance of these second certificates, except the stubs in the 
book from which they were taken. Policies of insurance in 
regular form were issued to the 250 original subscribers; 

they contained no reference to these certificates. 

The following sections of the constitution or articles of 
incorporation of the defendant company are the only ones 
material to our present inquiry: 

“Article 4. Members: The persons insured, who may 
be designated policy holders, are the members of the asso- 
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ciation. The policy issued to a member, his application for 
insurance, the warranties and provisions therein contained, 
the articles of incorporation and by-laws and amendments 
thereto shall, together, constitute the contract of insurance, 
shall contain all the conditions, requirements and provisions 
and define all the privileges and benefits and shall be the 
sole evidence of the intention of the association as insurer 
and the member as insured. Each member present at any 
annual meeting of the association for the election of direc- 
tors shall be entitled to one vote, and he may delegate his 
authority to vote by written proxy given to a member of 
the association, such proxy to be registered by the secretary 
at least ten days before the meeting for which it is orig- 
inally given and to remain good until written revocation is 
filed with the secretary. One hundred members present in 
person or proxy shall constitute a quorum.” 

“Article 6. The Plan in General: The object for which 
this company is formed is to insure the lives of individuals, 
to furnish benefits to the widows, heirs, orphans or legatees 
of deceased members, and of paying accident indemnity, 
upon the mutual benefit natural or stipulated premium 
plan.” 

In 1906 the attention of the insurance department of the 
state was called to the existence of these “charter member- 
ship contracts,” and the department insisted that they be 
canceled or modified, and considerable correspondence took 
place between the company and the department, but noth- 
ing further was ever done in that regard until April 24, 
1909, when a resolution was passed attempting to limit the 
number of years that payments should be made under those 
contracts; and February 25, 1911, the board of directors 
ordered a dividend of $3 to be paid upon each of said certif- 
icates and the remainder of the so-called “dividend funds” 
to be applied upon the expenses of cértain litigation. No 
dividends have been paid upon said certificates since 1917, 
when they ceased upon advice of the company’s counsel. 
The funds of the company have never been separated into 
“Reserve,” “General,” and “Surplus,” except each year the 
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reserve necessary to mature existing policies is “set up;” 
then any amount of net assets above such reserve goes into 
the surplus fund. The premium rate has been changed a 
number of times, but has always been fixed at an amount 
which, with interest according to the expectancy tables, 
will amount during the life of the policyholder to the face 
of his policy, and a further sum to cover the expenses of 
operation, which, however, did not include any amount nec- 
essary to take care of the extra payments to charter mem- 
bers and no special provision has ever been made therefor, 
such payments having been included in the general term 
“dividend.” The notices of assessments of premiums due 
under the policies issued by the company contained no state- 
ment that any part of the money was to be used in pay- 
ments under these contracts, and such payments as have 
been made were taken from the general surplus fund of the 
company. The by-laws of the company provided for a gen- 
eral fund made up of all amounts collected from premiums 
in excess of the reserve, out of which fund all expenses 
were to be paid; also a surplus fund consisting of surplus 
interest earnings on the reserve, from which fund ‘such 
dividends as the board of directors shall set aside from 
year to year shall,be added to the amount of settlement as 
provided by the terms of the policy contract.” 

Section 3994, Comp. St. 1903, provides that the notice of 
assessment must state the purpose for which it is to be 
used, and any surplus shall be set aside and used only for 
such purpose as the by-laws and notices specify. 

The principle is well established that the powers of a cor- 
poration are defined by and limited to those provided for and 
granted by its charter and the statute under which it is or- 
ganized, and it possesses no powers other than those ex- 
pressly stated and such as are necessarily implied there- 
from. State v. Atchison & N. R. Co., 24 Neb. 143. They 
include, unquestionably, the power to do all acts and make 
all contracts necessary to the proper and orderly conduct 
of the business of the corporation. The present contracts 
are in a sense preorganization contracts; they originated 
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with the promoters, the organizers, of the company in an 
effort to comply with the statute requiring 250 applications, 
and so far as the records show were never authorized by 
the official action of the board of directors, and they were 
not referred to, nor their provisions included, in the poli- 
cies issued to the charter members. It is quite evident that 
the above quoted sections of the articles of the company 
confer no authority for the issuance of any policy of insur- 
ance promising to the assured any benefits other than those 
provided for in all other policies, and we think it must be 
conceded that in a mutual company, where the members 
are not divided into classes except as to age, the company 
would have no authority, for the same premium, to issue 
policies promising special benefits to different members of 
the same class. Certainly the articles of incorporation 
above quoted contain no express authority for the contracts 
in question. Article 4 provides: “The policy issued to a 
member, his application for insurance, the warranties and 
provisions therein contained, the articles of incorporation 
and by-laws and amendments thereto shall, together, con- 
stitute the contract of insurance, shall contain all the con- 
ditions, requirements and provisions and define all the priv- 
ileges and benefits and shall be the sole evidence of the in- 
tention of the association as insurer and the member as in- 
sured.” And article 6 provides for the payment of benefits 
only upon the death of the assured or indemnity for acci- 
dent. There is no provision anywhere for the payment of 
dividends, and while the power to declare dividends from 
surplus is implied, such dividends must be distributed rat- 
ably among all the members. We think that, if the provi- 
sions of the certificate or contract in question regarding 
special dividends had been incorporated in the policies is- 
sued to the first 250 members, the same could not have 
been enforced against the company, and the fact that they 
are contained in a separate contract adds nothing to their 
validity. 

The insurance company is willing to perform the con- 
tracts in question; but, owing to their questionable validity, 
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requests the judgment of the court upon their authority 
to do so. Counsel for the company have filed an able and 
persuasive brief in support of the validity of the contracts 
from the standpoint of the necessities of the case regarding 
the procurement of 250 applications for insurance prior to 
the commencement of business, and presents many argu- 
ments supporting the propriety and necessity of offering 
special inducements for securing the requisite number of 
applications. We recognize the force of these arguments 
and are not disposed to criticise the course taken by the 
-incorporators in an endeavor to comply with the statute 
as being either corrupt or contrary to public policy. If the 
charter of the company had provided expressly, or by nec- 
essary implication, for the issuance of policies or certifi- 
cates of the character in question, we would seriously hesi- 
tate before condemning them as invalid, though we do not 
decide the point; but in the absence of any such authority, 
and considering the provisions of articles 4 and 6 above 
quoted, declaring the mutual] character of the company and 
the plan of operation, and declaring that the policy, arti- 
cles of incorporation, by-laws and amendments thereto shall 
contain all the requirements and provisions and define all 
the privileges and benefits thereunder accruing to the mem- 
bers, we are of the opinion that no authority existed in the 
corporation to issue the certificates or contracts in question, 
and that the judgment of the district court holding to the 
contrary is erroneous and must be reversed. 

The judgment of the district court is reversed and the 
cause remanded, with instructions to enter a decree for the 
plaintiff as prayed. 

REVERSED. 

Note—See insurance, 32 C. J. p. 1080, sec 84 (1925 Ann.). 


Harry A. TAYLOR V. STATE OF NEBBRASKA. 
FILED May 8, 1924. No. 23803. 


Infants: EDEMPLOYMENT. The statute providing that no child under 
14 years of age shall be employed or permitted to work in a 
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theatre does not forbid the proprietor of a theatre from allow- 
ing children, casually, under the direction and control of their 
teacher or parents, to go upon the stage voluntarily, without 
compensation, to entertain the public by giving a four-minute 
exhibition in the arts of dancing, acting, or singing. Comp. St. 
1922, sec. 7669. 


ERROR to the district court for Douglas county: L. B. 
Day, JUDGE. Reversed and dismissed. 


Eugene N. Blazer, for plaintiff in error. 


O. S. Spillman, Attorney General, and Lee Basye, contra. 


Heard before MorRISSEY, C. J., LETTON, ROSE and Goon, 
JJ., and BLACKLEDGE, District Judge. 


PER CURIAM. 

In the juvenile division of the district court for Douglas 
county, Harry A. Taylor, the proprietor of two motion pic- 
ture and vaudeville theatres in Omaha, was accused of vio- 
lating the statute which declares: 

“No child under fourteen years of age shall be employed, 
permitted or suffered to work in, or in connection with any 
theatre, concert hall, or place of amusement, or in any 
mercantile institution, store, office, hotel, laundry, manu- 
facturing establishment, bowling alley, passenger or freight 
elevator, factory or work shop, or as a messenger or driver’ 
therefor within this state.” Comp. St. 1922, sec. 7669. 

Defendant pleaded not guilty and upon a trial in the 
juvenile court he was convicted and sentenced to pay a fine 
of $5 under another statutory provision authorizing the im- 
position of a penalty for a violation of the law. To reverse 
the judgment of the district court, defendant has 
prosecuted a proceeding in error, bringing up the evi- 
dence relied upon by the state to sustain the conviction. 

Did defendant violate the statute? The answer depends 
on what he did, as shown by the evidence, and on the mean- 
ing of the language used by the legislature. Defendant 
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operates two motion picture and vaudeville theatres in 
Omaha, both being a considerable distance from the busi- 
ness center of the city. The evidence relied upon by the 
state to prove guilt is in substance as follows: Occasionally 
defendant, in entertaining people who pay admission fees 
and occupy seats in the theatres, permits girls of good 
character, between the ages of 10 and 14 years, to. appear 
on the stage to dance, act or sing. Such performances are 
casual. Each performance lasts from two to four minutes 
only, and the appearance on the stage occurs but once or 
twice during an evening, the performer leaving the theatre 
before 9 o’clock. The girls are pupils of an instructor in 
dancing, acting, or singing, and their performances are in 
a sense lessons in those arts. While absent from home and 
in and about the theatre, the girls are in the care of their 
teacher or some other proper person. A girl receives no 
compensation. Her appearance and experience before the 
public are voluntary and the environment is not improper. . 
In these respects there is no dispute in the evidence. 

Is the permitting of such performances by the proprietor 
of the theatres, under the circumstances disclosed by the 
proofs, a violation of law? It is the unanimous opinion of 
the court that the legislature did not use language forbid- 
ding what defendant did when he permitted the girls to 
appear on the stage under the circumstances shown in this 
prosecution. “Be employed’ and “to work,” as those terms 
are used in the statute, when the entire act and the pur- 
poses of the legislation are considered, imply a contract of 
employment for compensation and work for hire pursuant 
to such a contract. This is the sense in which such legis- 
lation is generally understood. The girls in performing 
their little tasks in public were not under the control of 
defendant as master or employer. They were directed by 
their own teacher in studying and exhibiting their art, 
or by some other proper person, and were thus protected 
from the evil influences against which the statute is di- 
rected. In this sense, there is no evidence that defendant 
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violated the law. The judgment is therefore reversed and 
the prosecution dismissed. 
REVERSED AND DISMISSED. 


Note—See Infants, 31 C. J. p. 995, sec. 16. 


JOHN L. CAREY ET AL., APPELLANTS, V. SAMUEL BECKER 
ET AL., APPELLEES. 


‘FILED May 8, 1924. No. 22779. 


1. Appeal: DIRECTION OF VERDICT. Where there is a substantial 
conflict in the evidence upon a question which is materia) to the 
issues, it is error to direct the jury to return a verdict for either 
party. 

2. Contracts: NovaTION. One party to a contract may not substi- 
tute a third person in his stead without the consent of the other 
contracting party. 


APPEAL from the district court for Holt, county: ROBERT 
R. DIcKSON, JUDGE. Reversed. 


J. J. Harrington, for appellants. 


J. A. Donohoe, contra. 


Heard before MorRISsEY, C. J., LETTON and Ross, JJ., 
REDICK and BLACKLEDGE, District Judges. 


LETTON, J. 

This action is brought to recover the sum of $2,000, which 
it is alleged is the proceeds of a check and promissory note 
which were deposited in the defendant bank in escrow to 
be paid to defendant Becker on the signing of a contract of 
sale of land by the owner of the land. It is alleged that 
the contract was never signed by the owner. and that de- 
fendants wrongfully converted the money to their own use. 
Defendants plead that the contract was signe? and de- 
posited as agreed upon by the parties, that the payment was 
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authorized, and that the owner of the land is ready and wil- 
ling to perform the contract. From a judgment upon a 
directed verdict for defendants, plaintiffs appeal. 

The evidence on behalf of plaintiffs is to the effect that, 
induced by one Mrs. Norton, who resided in Iowa, but who 
was interested in a ranch in Holt county, and also dealt in 
real estate, the plaintiffs, who resided at Anita, Iowa, came 
to Holt county. They met defendant Becker, who told them 
that he was the agent for the owner of a tract of 160 acres 
of land, that he thought he could sell it for $62 an acre, 
but would have to communicate with the owner, Mrs. King, 
who lived at O’Neill, in order to know whether she would 
accept that price, before he was authorized to sell it. Plain- 
tiffs agreed to buy. A contract was executed describing 
“Samuel Becker, agent,” as the vendor, and the plaintiffs as 
vendees. This contract was deposited by mutual consent in 
escrow in the First National Bank of Atkinson, with in- 
structions that, if the contract were signed by Mrs. King, a 
check for $1,500, which was also deposited, and a -:ote for 
$500 dated June 14, 1920, payable 90 days after date, were 
to be delivered to Becker for the owner. The plaintiffs were 
to be informed by telegraph when the contract was signed. 
If Mrs. King did not sign the contract, the money and pa- 
pers were to be returned to plaintiffs. On the 16th day of 
June they received the following telegram: “Terms and 
price of land in contract accepted by owner. Samuel Beck- 
er.” On the 18th day of June they received the following: 
“Mrs. Clyde King signed and deposited with this bank. 
First National Bank.” After this telegram was received, 
believing that Mrs. King had signed the contract, plaintiffs 
instructed their banker at Anita to pay the check. The 
note was paid on September 20, and the defendant bank 
paid the proceeds of the check and note to Becker. After- 
wards, desiring an extension of time for the payment of 
$2.500, falling due March 1, 1921, plaintiffs called upon Mr. 
O’Donnell, a banker in O’Neill, and he made arrangements 
with Mrs. King that the contract was to be extended one 
year on the payment of $500. An extension contract and 
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draft were afterwards sent to O’Donnell and returned by 
him, since she had sold the land to another party. On the 
same day the contract of sale was entered into between 
Becker and plaintiffs. Becker, with one Dr. Waynick (who 
had written the contract for the parties), called upon Mr. 
King, who was acting as Mrs. King’s agent, in O’Neill. 
Waynick entered into a contract to purchase the land from 
Mrs. King for the sum of $9,600 ($60 an acre) paying 
$1,000 cash in hand, the contract also providing that $3,200 
should be paid on March 1, 1921, that the balance of $5,400 
be secured by a mortgage on the premises, payable seven 
years from March 1, 1921, at 6 per cent., and that a war- 
ranty deed and abstract to be furnished on or before Janu- 
ary 1, 1921, were to be placed in escrow with the First Na- 
tional Bank of O’Neill, where the provisions of the contract 
were to be fulfilled. By subsequent agreement the papers 
were placed in escrow in the First National Bank of At- 
kinson. ; 

The evidence for defendants is, in substance, that King 
had previously told Becker that this land was for sale and 
if he could find a buyer to let him know. He, Becker, told 
plaintiffs that he could not sell without the consent of the 
owner to the price named, but that at that time he could not 
remember her name; that the name of Mrs. King was not 
mentioned; that the agreement made was that the money 
was to be returned to plaintiffs provided he could not get the 
land for them, and that this was the instruction given the 
bank when the check and other papers were deposited. He 
did not have the money to handle the property, so he pro- 
cured Dr. Waynick to finance the transaction, he buying the 
land for $320 less than plaintiffs had agreed to pay. Becker 
did not inform the Kings that he had made a contract to sell 
the land for $62 an acre. They paid him $200 commission 
for selling the land to Waynick. He paid Mrs. Norton $50 
for putting him in touch with the plaintiffs. Dr. Waynick 
testifies that when he and Becker drove to O’Neill they went 
to the courthouse to ascertain the name of the owner of the 
land. He bought the land at $60 an acre. The contract be- 
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tween Mrs. King and Dr. Waynick, with a deed from Mrs. 
King with a blank for the name of the grantee to be writ- 
ten in, was placed with the contract between plaintiffs and 
Becker in the First National Bank of Atkinson. Waynick 
testifies that he was getting the land for Becker so that he 
would be able to deliver it on his contract with plaintiffs, 
and that he was ready and willing to carry out the contract 
and to make a separate deed to plaintiffs if they desired. 
Mr Swingley, who was at that time the cashier of the bank 
at Atkinson, testifies that the money and note deposited in 
the bank were to be delivered to Becker when there was 
satisfactory evidence in his hands of a contract on the land 
conveying title to Lightfoot and Carey. If Becker could 
not perform the contract, it was to be null and void, and 
the note and check returned. Swingley was to let plaintiffs 
know if such a contract was executed. The next thing that 
occurred was; a contract and deed from Mrs. King to Dr. 
Waynick were sent by the First National Bank of O’Neill 
to him to be held with the Becker contract, and he has had 
them in his possession ever since. He had received no in- 
structions as to filling in the name of the grantee in the 
blank deed. He sent plaintiffs a telegram as follows: “Mrs. 
Clyde King contract signed and deposited with this bank. 
First Nat’l Bank.” This was sent in reply to a telegram 
received. He turned the proceeds of the check and of the 
$500 note over to Dr. Waynick. He received no compensa- 
tion for this. 

Under the pleadings, the amendments requested by de- 
fendant not having been permitted, the other evidence does 
not bear upon the vital question and will not be set forth. 

There is a substantial conflict in the evidence as to the 
agreement of plaintiffs with Becker and the bank under 
which the check, promissory note and contract with Becker, 
agent, were deposited in the bank. The plaintiffs testified 
the money was not to be turned over to Becker until Mrs. 
King had signed the contract. Becker and Swingley testified 
that her name was not mentioned, but that the check and 
note were to be delivered as soon as a contract for the sale 
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of the land, signed by the owner, was deposited in the bank. 
No contract was ever entered into between Mrs. .King, the 
owner of the land at that time, or with Dr. Waynick, and 
plaintiffs. It is very evident that the plaintiffs would not 
have consented to the delivery of the check and note as a 
payment upon a contract which did not bind the owner of 
the land to convey to them if its terms were complied with 
by them. If the jury believed the evidence on behalf of 
plaintiffs as to the agreement with which the check and 
note were deposited, then the bank acted in violation of this 
agreement, and would be liable for the proceeds of the 
check and note at the time it unlawfully delivered the same 
to Becker or to Waynick. Defendants denied that this was 
the agreement. There was a conflict in the evidence on this _ 
very material point which should have been submitted to 
the jury. If the delivery of these proceeds was unauthor- 
ized by plaintiffs, the subsequent verbal offer to comply 
with the contract by Waynick, with whom the plaintiffs had 
no relations and were not in privity, could not alter the sta- 
tus or legal rights of the parties. Waynick is under no 
contract obligation with plaintiffs and they could not en- 
force any right as against him. Again, the law does not 
permit one party to a contract to substitute a third person 
in his stead without the consent of the other contracting 
party. Plaintiffs never had a contract with Mrs. King. 
They never agreed with her or with any one to make the 
payments required by the terms of the contract between 
Mrs. King and Dr. Waynick, or to execute a mortgage to her 
as required therein. Waynick has never been vested with 
absolute title so that he could fulfil the contract. Nor has 
Becker ever had the power or ability to carry it out. 

We are of the opinion that the district court erred in di- 
recting a verdict in behalf of the defendants. The judg- 
ment is therefore reversed and the cause remanded for fur- 
ther proceedings. 

REVERSED. 

Note—See Novation, 29 Cyc. p. 1132. 
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WILLIAM LE Roy RANDALL, APPELLEE, V. CITY OF CHADRON, 
APPELLANT. 


WILEY W. PARSONS, APPELLEE, V. CITY OF CHADRON, 
APPELLANT. 


FILED MAy 8, 1924. No, 23104. 


1. Municipal Corporations: OBSTRUCTION OF DRAINS: LIABILITY. 
Where a city has constructed in its streets a system of gutters 
or drains to carry off surface water, it is charged with the duty 
of ordinary care to maintain them in a proper manner; and 
where one of its agents negligently and carelessly obstructs a 
gutter or drain in such a manner as to dam the flow and raise 
the water in the street to such a height that it overflows the 
curb and runs into the basement of plaintiffs’ store, injuring a 
part of a stock of goods, the city itself will be liable for such 


injury. 

2. : In such case, the city cannot relieve 
itself ae liability by pleading and proof that the carelessness 
of a subcontractor of one with whom the city had made a con- 
tract to curb, gutter and pave the street caused the obstruction. 

3. SUFFICIENCY OF EVIDENCE. Evidence examined, and 


held not to establish that the rain which caused the damage was 
so excessive and unusual as to constitute “an act of God.” 


4. Judgment: Res JupDIcaTA. The fact that a former action by 
the plaintiffs against the paving contractor to recover damages 
‘for the same injury was dismissed with prejudice does not ren- 
der that decision res judicata as against the city, since the city 
was not a party to the suit, and the negligent act which resulted 
in the injury to the property of plaintiffs was not the act of the 
paving contractor but of an independent subcontractor who was 
not a party to the action. The fact that plaintiffs sued an inno- 
cent party was no defense to an action against the city. 


5. Municipal Corporations: DAMAGES: NorTice. “The words, 
‘arising from defective streets,’ in section 4384, Comp. St. 1922, 
have reference only to claims for damages to the person or prop- 
erty of travelers upon the street using the same in the ordinary 
way, and have no reference to a claim for damages to abutting 
property based upon negligence or tort of the city giving rise to 
a cause of action at common law; as to which claim no notice 
need be served before suit.” Muffley v. City of St. Edward, 110 
Neb. 572. 
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APPEAL from the district court for Dawes county : WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


J. B. Townsend, E. D. Crites, F. A. Crites and George T. 
H. Babcock, for appellant. 


Allen G. Fisher and Samuel L. O’Brien, contra. 


Heard before MorRRISSEY, C. J., LETTON, ROSE, DAy and 
Goon, JJ. 


LETTON, J. 

This is an appeal from a consolidated action brought 
against the city of Chadron, a paving contractor, and a sub- 
contractor, to recover damages occasioned by the flooding, 
by water overflowing from gutters in the street, of the 
basements of stores owned and operated by the respective 
plaintiffs. No service was had upon the other defendants, 
and the action proceeded to a judgment against the city, 
from which it has appealed. 

The evidence is substantially to the effect that in 1920 
the city entered into a contract with the Ford Paving Com- 
pany to curb, gutter and pave certain streets in the city 
and lay storm sewers therein; that, preparatory to paving, 
a subcontractor of the paving company, the Hahn Construc- 
tion Company, which was doing the curbing and guttering, 
had entered upon the work on Main street in said city. The 
plaintiffs charge, and the evidence tends to prove, that, 
through the negligence of this subcontractor, the gutters on 
Main street became obstructed by piles of dirt and sand at 
the intersection of Second street, in such a manner that the 
water from a heavy rainfall. which otherwise would have 
flowed down the gutters and passed away from the neigh- 
borhooc of plaintiffs’ stores without injury to their prop- 
erty, was obstructed and dammed back in such a manner 
that it overflowed the curb and ran into the basement of 
their respective stores, causing the damage complained of 


to goods therein. 
Plaintiffs rely upon the proposition that it was the duty 


122 NEBRASKA REPORTS. [VoL. 112 
Randali v. City of Chadron. 


of the city to keep the gutters unobstructed so that water 
flowing in them would be carried away from their premis- 
es; that this is a primary duty of the city from which it 
cannot be absolved even if the act was caused by the negli- 
gence of the independent contractor with whom it had con- 
tracted that the work should be done in a proper and legiti- 
mate manner. On the other hand, defendant contends that 
the evidence does not sustain the allegations of the peti- 
tion ; that the city is not liable for the negligent acts of its 
independent contractors; that the defense of independent 
contractor is res judicata against the plaintiffs, the evi- 
dence showing that it had been decided in a former action, 
brought by these plaintiffs against the Ford Paving Com- 
pany for the same injuries, that said contractor was not lia- 
ble for the damages, and the actions having been dismissed 
with prejudice, this constituted a former adjudication as 
to the liability of the city for the alleged damages sued for 
here, and that the city could not be held liable when the de- 
fendant Ford Paving Company is not liable; that no notice 
of the injury complained of was given as provided by section 
4161, Comp. St. 1922; that the city in grading and improv- 
ing its streets is not liable for injuries resulting from an 
incidental interruption or change in the flow of surface wa- 
ter. And it is charged the injury resulted from the negli- 
gence of plaintiffs in improperly filling ditches leading to 
the basements. No reply was filed, but the case was ap- 
parently tried on the theory that affirmative allegations of 
the answer were denied. 

A number of these propositions have already been settled 
by this court. With respect to the defense that the injury 
resulted from the negligence of an independent contractor 
and therefore the city was not liable, it was held in City of 
Beatrice v. Reid, 41 Neb. 214: 

“That a municipal corporation, by contracting with an- 
other to construct an improvement for it, does not and can- 
not thereby abdicate its control] over the streets or public 
grounds of such corporation, nor thereby exonerate itself 
from liability for an injury resulting from the negligence 
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of such contractor in the manner of the performance of his 
contract.” 

Is the city liable for negligence in the maintenance of, or 
in the obstruction of, the gutters and drains provided by it 
for the removal of surface waters? In City of Beatrice v. 
Leary, 45 Neb. 149, the ground of negligence alleged and 
made the basis of the action was that the city, in grading 
and paving Court street, filled a ditch in the street through 
which surface water, flowing in a natural depression or 
drainage channel, found its way to the river, and failed to 
provide any other outlet for the water, so that the water 
was thrown upon and damaged plaintiffs’ property. The 
city denied negligence, pleaded that the grading and pav- 
ing were done at the request of the abutting property own- 
ers, of which plaintiff was one, and that the damages were 
the result of an unprecedented rain storm. The evidence 
showed that the overflow was brought about by the act of 
the city in filling the ditch and in failing to provide suffi- 
cient outlets to the water elsewhere. This court held that, 
when the city filled up the ditch in the _ street, 
it was charged with the duty of constructing other 
sufficient ditches or outlets to carry the water to 
the river. The gist of the holding is that the city, 
having constructed or provided a method of conducting sur- 
face water through its streets by means of a ditch or gutter, 
when it dammed or obstructed this outlet and failed to pro- 
vide another method to discharge the waters, was guilty of 
actionable negligence. 

In McAdams v. City of McCook, 71 Neb. 789, on rehear- 
ing, 76 Neb. 1, 7, 11, the facts alleged were that certain 
merchandise in the basement of plaintiff’s storeroom was 
damaged by reason of the negligent omission of the city to 
maintain in proper condition a system of. drainage ditches 
and culverts which it had constructed for the purpose of 
conducting surface water through the city; that the natural 
flow of surface water had been diverted through this sys- 
tem; that, through the negligence of the city, the embank- 
ments which confined the waters to the drainage ditches 
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had been worn down and reduced to a level, and in conse- 
quence thereof the water in the ditch during a heavy rain- 
storm was diverted and precipitated in a southeasterly di- 
rection against the plaintiff’s building, thereby causing the 
injury complained of. There was no allegation that there 
was any carelessness or negligence in the original construc- 
tion of the drainage system. The city denied negligence, 
and alleged that the injury was caused by a storm of such 
an unusual and unprecedented character as to constitute it 
“an act of God.” The court said that, while the city was 
under no obligations to construct a system of drainage, yet 
it did not follow that this absolved it from liability for in- 
jury occasioned to private property by its failure to keep 
the ditches in proper condition. 

“When a city makes provision by sewers or drains for 
carrying off the surface water, it may not discontinue or 
abandon the same when it leaves the lot owner in a worse 
condition than he would have been if the city had never 
constructed such drains. City of Atchison v. Challiss, 9 
Kan. 603. It is also urged by the city that the injury com- 
- plained of by the plaintiff was occasioned by surface water, 
which is a common enemy, and that for injuries arising 
from this source no one is liable. This contention, however, 
so far as it applies to cases of this character, is qualified 
by the principle that the city, like a private individual, must 
so use its own as not to injure another. City of Kearney v. 
Themanson, 48 Neb. 74.” 

These principles were not departed from in the final 
opinion, which held that it was incumbent upon the defend- 
ant to establish the defense that the storm was of such a 
character as to constitute it an act of God, and the judg- 
ment against the city was affirmed. 

These decisions have settled the questions as to the lia- 
bility of a city for negligence in failing to keep or maintain 
its surface-water drainage system in its streets in proper 
and reasonable condition, and as to whether it can relieve 
itself from this liability by proof that the negligence was 
that of an independent contractor employed by it. 
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As to the defense of res judicata, separate actions were 
brought by the plaintiffs against the Ford Paving Company, 
which was the sole defendant in the actions. The evidence 
showec that that company had not been guilty of any negli- 
gent act which resulted in the injury to the plaintiffs’ prop- 
erty, but that the obstructions in the gutter were created 
by the negligent acts of the Hahn Construction Company, 
an independent subcontractor, which was not a party to the 
action. For this reason, the court dismissed the suit. The 
city was not a party to either of these actions, and the fact 
that the plaintiffs mistakenly sued an innocent party could 
not affect their right to recover against the city. 

There was a conflict of evidence as to the fact of exces- 
sive and unusual rainfall. There was sufficient evidence to 
sustain the finding of the trial court against the city on this 
issue. 

As to the defense that the surface water entered the base- 
ment in consequence of the negligence and want of care 
of the plaintiffs in installing a water-pipe connecting to 
the city’s water-main in the street, in the course of which 
a ditch was opened and negligently refilled in such a man- 
ner as to be insufficient to exclude from the basement rain 
and surface water running in the street, the evidence was 
conflicting, but the finding of the trial court is not found to 
be erroneous. 

Does the failure of the plaintiffs to give the notice re- 
quired by section 4384, Comp. St. 1922, constitute a de- 
fense to this action? The city of Chadron is a city of the 
second class, and consequently section 4384, and not section 
4161, which is cited by counsel for the city, applies. This 
question has already been settled ina recent case. In Muff- 
ley v. Village of St. Edward, 110 Neb. 572, it is held: 

“The words, ‘arising from defective streets,’ in section 
4384, Comp. St. 1922, have reference only to claims for 
damages to the person or property of travelers upon the 
street using the same in the ordinary way, and have no ref- 
erence to a claim for damages to abutting property based 
upon negligence or tort of the city giving rise to a cause of 
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action at common law; as to which claim no notice need be 
served before suit.” 

It has also been held that where the injury is the result of 
an act of direct malfeasance on the part of an agent of the 
city, the city is bound to take notice of it, and further no- 
tice is unnecessary. Tewksbury v. City of Lincoln, 84 Neb. 
571; City of Omaha v. Jensen, 35 Neb. 68. 

Finding no reversible error, the judgment of the district 


court is 
AFFIRMED. 


Note—See Judgments, 23 Cyc. p. 1280; Municipal Corpo- 
rations, 28 Cyc. pp. 1316, 1450 (1925 Ann.). 


LANCASTER FARMERS STATE BANK ET AL., APPELLEES, V. 
GEORGE R. BUCKNER, APPELLA’ 


FILED May 8, 1924. No, 22715. 


1. Guaranty: CONSTRUCTION. The term “till maturity,” when 
used in a centract guaranteeing a promissory note, means “at 
maturity,” wherc that is the import of the context under circum- 
stances showing that any other interpretation would make the 


guaranty inoperative. 
DEFENSES: PRrooF. In an action on a contract guar- 


anteeing payment of a promissory note at maturity, the de- 
fenses that plaintiffs did not exercise diligence in collecting from 
the original debtor the amount due from him and that timely 
notice of the latter’s default was not given to guarantor, held 
not proved. , : 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 


John J. Ledwith and T. R. P. Stocker, for appellant. 
Fred C. Foster, O. K. Perrin and S. M. Kier, contra. 


Heard before MorRISSEY, C. J., LETTON, ROSE, DAY and 
Goop, JJ. 


ROSE, J. 
This is an action to recover from the guarantor of a 
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promissory note the amount due thereon from the maker 
to the holder. The note was executed August 29, 1918, by 
Bartley McHugh, as maker, and contained a promise to pay 
the Farmers State Bank of Waverly $2,700 March 1, 1919. 
After the note was executed, but before it matured, the 
Lancaster County Bank acquired by purchase and consoli- 
dation the assets and banking business of the Farmers State 
Bank. The note was included in the transfer. The succes- 
sor in the banking business and the holder of the note is 
a corporation called the “Lancaster Farmers State Bank,” 
one of the plaintiffs. The only other plaintiff is Anton Sagl. 
He was formerly the managing officer of the Lancaster 
County Bank and represented it in the negotiations for the 
consolidation. Defendant is the guarantor, George R. Buck- 
ner, who, acting for himself and his banking associates, 
sold to the Lancaster County Bank the capital stock and the 
assets of the Farmers State Bank. In this transfer the 
note described, with others, was guaranteed by Buckner. 
The original debtor, McHugh, absconded without paying 
the note, and this is an action against Buckner as guar- 
antor. 

For the purposes of review the defenses pleaded may be 
outlined as follows: The execution, delivery and plaintiffs’ 
ownership of the note were not denied, but the guaranty 
was a limited one which did not extend beyond the maturi- 
ty of the note. Under the terms of the contract between 
the consolidating banks, plaintiffs were to collect the note 
from McHugh, the maker, when due March 1, 1919. The 
means for doing so consisted in plaintiffs’ possession of a 
contract for the sale of a farm owned by McHugh and the 
right to take from the proceeds, which were to pass through 
plaintiffs’ hands, the amount due on the note. McHugh 
had been the owner of the farm and in his contract to sell 
it he had agreed August 24, 1918, to deed it to Dennis W. 
Keleher and wife for $28,800. The purchasers paid $5,000 
in cash and agreed to pay the remainder upon settlement in 
plaintiffs’ bank March 1, 1919. McHugh agreed to pay 
the 2,700-dollar note out of the proceeds of his farm, but 
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plaintiffs did not exercise diligence and failed to exact pay- 
ment in that manner, negligently relinquished the lien on 
the contract for the sale of the land and permitted McHugh 
to abscond with the remainder of the proceeds without 
paying the note guaranteed by defendant. Failure of plain- 
tiffs to give notice of McHugh’s default upon maturity of 
the note was also pleaded as a defense. This is a mere 
summary of the answer. 

The district court made general findings in favor of 
plaintiffs and entered a judgment against defendant as 
guarantor for $3,521.06. Defendant has appealed. 

The first question presented is the meaning of the term 
“till maturity” as those words are used in the guaranty. 
Defendant contends that the maturity of the note March 
1, 1919, was the end of the period covered by his guaranty, 
and he treats it as a limited one. His position seems to be 
untenable when the contract as a whole is considered in 
connection with the surrounding circumstances and the 
understanding of the parties before any controver- 
sy arose. The guaranty was an integral part of 
the contract between the consolidating banks. For 
the purposes of consolidation the assets of the Furmers 
State Bank, including the note in controversy, were trans- 
ferred to the Lancaster County Bank. Buckner, acting ‘for 
himself and his banking associates, made the transfer, 
“Guaranteeing all notes * * *_ till maturity now on 
books.” Considering the context and the purposes of the 
parties, “till” was used in the sense of “at.” Payment 
of the notes at maturity was what Buckner guaranteed. No 
other interpretation is permissible. The transactions in- 
volved a large amount of money. In a business affair of 
such magnitude the parties contemplated an operative guar- 
anty. That provision of the contract would be nugatory, if 
the guaranty did not extend beyond March 1, 1919, the 
date on which the note in suit matured. McHugh, the maker 
of the note, did not intend to pay his debt before maturity. 
According to the allegations of the answer he was to make 
payment at maturity March 1, 1919, out of the proceeds of 
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his farm, when his unpaid purchase money became avail- 
able. There being no means or obligation to pay the note 
before maturity, a guaranty limited to that specific date 
would be inoperative. The proper inference from the evi- 
dence is that the parties understood that payment at ma- 
turity was guaranteed. Defendant, after maturity, paid 
without question other notes guaranteed by the same in- 
strument. The district court, therefore, properly found 
that the guaranty was not limited in time to the date on 
which the note matured. 

The evidence seems to be insufficient to prove the release 
of guarantor on the grounds that plaintiffs, for want of 
diligence, failed to collect the debt and negligently failed to 
give timely notice of the default. Defendant’s bank lent to 
McHugh the money for which the note was given. The 
proofs tend to show that defendant, in transferring the 
note to plaintiffs, represented McHugh to be a man of in- 
tegrity; that plaintiffs consequently trusted him as such, 
believing the proceeds of his farm would pass through their 
hands; that McHugh went to another bank to transfer the 
title to his farm; that he procured the remainder of the 
purchase price in currency without the knowledge of plain- 
tiffs and absconded, leaving the note guaranteed by de- 
fendant unpaid. On the issue that timely notice of the 
default was not given there seems to be a failure of proof, 
under the circumstances. 

No error has been found and the judgment is 

AFFIRMED. 


Note—-See Guaranty, 28 C. J. p. 957, sec. 106; p. 10381, 
sec. 202. 


CHARLES L. EGBERT v. STATE OF NEBRASKA, 
Frep May 8, 1924. No. 23561. 


Homicide: INSTRUCTIONS: MALICE: PRESUMPTION. Where an eye- 
witness called by the state, in a prosecution for murder in the 
second degree, explains the circumstances surrounding the homi- 
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cide and testifies to facts tending to show that it was the result 
of an accident occurring without malice, it is error to instruct 
the jury that malice may be presumed from the homicidal act 
and the use of a deadly weapon. 


ERROR to the district court for Adams county: WILLIAM 
A. DILWORTH, JUDGE. Reversed. 


Stiner & Boslaugh and Charles E. Bruckman, for plaintiff 
in error. 


O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before MorRISSEY, C. J., LETTON, ROSE, DEAN, DAY 
and GooD, JJ., and REDICK, District Judge. 


Rose, J. 

In a prosecution by the state in the district court for 
Adams county, Charles L. Egbert, defendant, was con- 
victed of murder in the second degree, and for that felony 
was sentenced to serve a term of 15 years in the peniten- 
tiary. Charles R. Gordon, the son-in-law of defendant, was 
the victim of the homicide. As plaintiff in error, defendant 
presents for review the record of his conviction. 

Defendant was a practicing physician residing at Has- 
tings. His family consisted of himself, his wife, one daugh- 
ter, and Charles R. Gordon, the daughter’s husband, and 
Mary Mitchell, a sister of defendant’s wife. The home of 
defendant had been the home of the others. Prior to the 
homicide Mary Mitchell was taken to a hospital in Hastings 
for a surgical operation which defendant performed. She 
had not returned at the time of Gordon’s death. Defend- 
ant was absent from home February 13, 1923, and when he 
returned his daughter and her husband were missing, but 
he found them elsewhere in Hastings the next day and vis- 
ited them almost daily during their absence. The wife of 
defendant was taken to a sanitarium in Hastings for treat- 
ment February 17, 1928, where she remained for a con- 
siderable time. While defendant was alone in his house 
February 21, 1923, his daughter and her husband entered 
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unannounced in the forenoon. Gordon was shot and killed 
a few minutes later. Defendant was charged with murder 
in the first degree. He pleaded not guilty, and upon a 
trial the jury rendered a verdict of murder in the second 
degree. 

The accusation was that defendant unlawfully, purposely, 
feloniously and of his deliberate and premeditated malice 
shot and killed Gordon—murder in the first degree. Un- 
der the law of Nebraska malice is an element of murder 
in the first degree and also in the second degree, the latter 
excluding deliberation and premeditation. The theory of 
the defense under the plea of not guilty was that the dis- 
charging of the revolver was accidental, without malice 
and without any intention to harm Gordon, the explana- 
tion of defendant at the trial being: While making pro- 
fessional calls at night it was his custom to carry a re- 
volver for his own protection. Late during the night just . 
preceding the homicide defendant came home and was the 
only one in his house. He threw his revolver on a table 
and retired. He arose during the forenoon and went to 
the basement in his bath-robe. While there his daughter, 
using a key which she had taken with her when she left, 
unlocked the front door and entered. Upon returning to 
the first floor defendant found and greeted her. He picked 
up his revolver intending to put it away. Gordon, who had 
accompanied his wife, but who had been standing inside 
the front door unobserved by defendant, rushed at him and 
grabbed him and his revolver. A struggle ensued during 
which the revolver was accidentally discharged twice, fa- 
tally injuring Gordon. This in substance is the explana- 
tion of defendant, and his testimony tends to prove that 
the homicide occurred without malice, in the manner indi- 
cated, but in this outline, given as it is for the mere pur- 
pose of indicating the nature of the defense, no opinion on 
the merits of the plea of not guilty is expressed or even in- 
timated. With the record of the trial presenting this de- 
fense, supported as it was by competent evidence, the trial 
court instructed the jury as follows: 
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“In a case of homicide the law presumes malice from 
the unlawful use of a deadly weapon upon the fatal part 
or with fatal result, and when the fact of unlawful shoot- 
ing or killing causing death is proved, and no evidence 
tends to show express malice on the one hand, or any jus- 
tification, mitigation or excuse on the other, the law implies 
malice, and the offense is then murder in the second degree. 

“You are instructed that in law a loaded gun is a deadly 
weapon, and if you believe from the evidence beyond a rea- 
sonable doubt that the defendant herein wantonly, cruelly 
and without justification or excuse, shot and caused the 
death of Charles R. Gordon, or that he unlawfully caused 
the death of Charles R. Gordon with a deadly weapon, then 
the law presumes that such shooting was done maliciously, 
unless you believe from the evidence that it was done with- 
out malice.” 

Objections to this instruction were properly preserved. 
It is the subject of one of the principal assignments of 
error. Under the criminal law of this state the instruction 
was erroneous when applied to the circumstances disclosed 
by the evidence. The burden was on the state to prove the 
guilt of defendant beyond a reasonable doubt, including the 
essential element of malice. There were only two living 
eye-witnesses to the homicide—defendant and his daughter. 
Defendant testified to circumstances surrounding the shoot- 
ing. He was a competent witness in his own behalf. His 
explanation, if believed by the jury, tended to disprove mal- 
ice. There was evidence that the shooting occurred with- 
out malice. The daughter was called by the state and tes- 
tified to the surrounding circumstances, implying that 
defendant was not prompted by malice. It was for the jury 
to determine from all circumstances properly disclosed 
whether the element of malice was proved. The instruction 
permitted the jury to base a finding of malice on a pre- 
sumption when they had before them evidence of surround- 
ing circumstances tending to show that defendant was not 
actuated by malice. To permit the jury to infer malice 
from the use of a deadly weapon under the circumstances 
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was to deprive defendant of the benefit of evidence im- 
plying that the homicide was accidental. It has been an- 
nounced time and again that this is not the law applicable 
to a case like the present one. It was held in Vollmer v. 
State, 24 Neb. 838: 

“On a trial for murder in the second degree, malice can 
be implied only in cases where the killing alone is shown. 
Where, in such a trial, the evidence showed all the circum- 
stances connected with the killing by the testimony of the 
eye-witness, it was held to be error for the court to instruct 
the jury that, where the fact of killing was established, 
without any excuse or explanatory circumstances, malice 
was presumed and the crime would be murder in the sec- 
ond degree.” 

In discussing this rule it was said in a later case: 

“The presumption as to the motive of the homicide which 
the law derives from the mere act of killing arises from the 
necessity of the case. It is a presumption of fact. If the 
fact of the killing is proved, and none of the circumstances 
surrounding the act are shown, the existence of a motive 
and purpose to kill unlawfully is presumed, until the con- 
trary appears; but, if the circumstances of killing are 
shown, then no presumption obtains. The motives actuat- 
ing the defendant are to be derived by the jury from the 
circumstances surrounding his act.” Lucas v. State, 78 
Neb. 454. 

Later opinions are to the same effect: Kennison v. State, 
80 Neb. 688; Flege v. State, 90 Neb. 390. 

Since the presumption of malice falls when eye-witnesses 
testify to the circumstances surrounding the homicide, the 
instruction under consideration cannot be justified by as- 
suming that the facts were not all told. The error affected 
a fundamental right of defendant. He was deprived of the 
benefit of both law and evidence which protect other de- 
fendants similarly jeopardized. To hold in the reviewing 
court that defendant was not prejudiced would be to decide 
in a proceeding in error an issue of fact within the exclu- 
sive province of the jury. The conviction cannot be per- 
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mitted to stand. On account of the erroneous instruction, 
the judgment is reversed and the cause remanded for fur- 
ther proceedings. 

REVERSED. 


Note—See Homicide, 30 C. J. p. 346, sec. 599. 


MARY WOLCOTT, APPELLANT, V. MERRITT DRUG STORES 
ET AL., APPELLEES. 


FILED MAy 8, 1924. No. 22628. 


Pleading: MISJOINDER. Where a petition jointly charges several 
defendants with wrongful and unlawful acts, a demurrer to the 
petition should be sustained on the ground of a misjoinder of 
causes of action unless concert of action among the several 
defendants is pleaded. 


APPEAL from the district court for Douglas county: CAR- 
ROLL O. STAUFFER, JUDGE. Affirmed. 


Francis A. Mulfinger, Robert J. Webb and Lawrence W. 
Rice, for appellant. 


Isidor Ziegler and James E. Rait, contra. 


Heard before Morrissey, C. J., LETTON, DEAN and Day, 
Jd. 


DEAN, J. 

Austin and Mary Wolcott are husband and wife. They 
reside at Omaha, where Mr. Wolcott is engaged in the tai- 
loring business. Mrs. Wolcott, plaintiff herein, sued to re- 
cover damages from the Merritt Drug Stores, a corporation, 
and Adolph Merritt, Jesse Merritt and Joseph Merritt, and 
Dr. F. A. Edwards, a licensed, practising physician and 
surgeon, on the alleged ground that defendants wrongfully 
and unlawfully sold to her husband certain deleterious 
drugs, namely, “drugs commonly known as morphine and 
opium or coca leaves, their salts, derivatives and prepara- 
tions thereof,” sometimes with and sometimes without pre- 
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scriptions therefor; and at times without labeling the boxes 
so as to reveal the nature of their contents and the amounts 
therein contained. Plaintiff alleges generally that her hus- 
band, by reason of defendant’s unlawful sale and delivery 
to him of the drugs in question, thereby formed the “drug 
habit.” 

Each defendant demurred separately and in each de- 
murrer it is charged, inter alia, that there is a misjoinder 
of causes of action. The demurrers were sustained. Plain- 
tiff refused to plead further and the action was thereupon 
dismissed as to all defendants. On the theory that the 
court erred in its ruling, plaintiff has brought the record 
here for review. 

The judgment of the trial court must be sustained. Coun- 
sel had the right to ask for and to obtain leave to file sepa- 
rate petitions against each of the defendants, but failed to 
avail themselves of the opportunity which was theirs under 
the law and the rules of practice. There is nothing pleaded 
which charges concert of action among the defendants. 
And it is clear that, unless such concert of action is shown, 
one defendant cannot be held for the unlawful act of an- 
other. The rule is that, where a petition jointly charges 
several defendants with the commission of an unlawful 
act, a demurrer to the petition should be sustained on the 
ground of an improper joinder of causes of action unless 
concert of action among the several defendants is pleaded. 

The judgment is 

AFFIRMED. 

Note—See Pleading, 31 Cyc. p. 104. 


ISRAEL PEARLMAN, APPELLEE, V. JOHN N. SNITZER, 
APPELLANT. 


FILED May 8, 1924. No. 22678. 


‘1. Trial: MOoTIoNsS FoR DIRECTION oF VERDICT. When the evidence 
of the parties in a law action has been submitted to the jury and 
each party moves for a directed verdict, this constitutes a sub- 
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mission of the case both as to fact and law to the trial court 
for decision, 


2. Principal and Agent: DuTy or AGENT. The law imposes upon 
an agent the duty of disclosing to his principal every material 
fact known to him which is the subject of the agency. 

3. Brokers: COMMISSIONS. Where an agent for the sale of real 
estate to another withholds from his principal material facts 
pertaining to the sale of the property, such conduct renders the 
contract voidable and the agent cannot recover any commission. 

4, Interest: MONEY WRONGFULLY WITHHELD. Where an agent 
wrongfully withholds money belonging to his principal, such 
agent is chargeable with interest at the rate of 7 per cent. per 
annum for the time the money was so withheld. 


APPEAL from the district court for Douglas county: WIL- 
LIAM A. REDICK, JUDGE. Affirmed in part, and reversed in 
part. 


Charles W. Haller, for appellant. 
Will H. Thompson & Son, contra. 


Heard before MoRRISSEY, C. J., LETTON, DEAN and Day, 
JJ. 


DEAN, J. . 

It appears that plaintiff died since this action was ap- 
pealed to this court. Therefore, on application of plaintiff's 
estate, it is ordered that the action be and it hereby is re- 
vived in the name of William Pearlman, administrator. 

On and before November 4, 1914, plaintiff’s decedent 
owned a house and lot in Omaha which he was desirous of 
selling. The plea is that defendant, while acting as agent 
under a verbal authority to procure a buyer, fraudu'-ntly 
induced Mr. Pearlman to sign an agency contract for the 
sale of the property, and that, when it was sold, he with- 
held $500 of the purchase price as his commission notwith- 
standing the fraud. 

This action was brought to recover the money 
so withheld. When the evidence was submitted both 
parties moved for a directed verdict. This submitted 
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the case both as to fact and law to the trial judge for deci- 
sion. The court, pursuant to the foregoing motions, dis- 
charged the jury and rendered judgment for plaintiff, from 
which defendant has appealed. A cross-appeal was filed by 
plaintiff from the court’s disallowance of 7 per cent. in- 
terest from the date when defendant obtained the money 
in question until the date of the judgment. 

The parties rely on section 2456, Comp. St. 1922, which 
provides: 

“Every contract for the sale of lands, between the owner 
thereof and any broker or agent employed to sell the same, 
shall be void, unless the contract is in writing and sub- 
scribed by the owner of the land and the broker or agent, 
and such contract shall describe the land to be sold, and 
set forth the compensation to be allowed by the owner in 
case of sale by the broker or agent.” 

This statute was enacted in 1897 to meet the pressing 
need of real estate owners for protection against such per- 
sons as might pretend to have a verbal contract for the 
sale of the lands of such owners and who would not hesi- 
tate to attempt to uphold such contract by the presentation 
of false testimony. In brief the object of the act is to pro- 
tect a real estate owner from the fictitious claim of a per- 
son who, without the owner’s authority, might claim to be 
entitled to a commission as a selling agent. It is obvious 
that this meritorious act cannot be invoked for the en- 
forcement of a contract if it is shown that fraud inheres 
therein. 

The written contract in suit is dated November 4, 1914, 
and, by its terms, plaintiff gave to defendant an exclusive 
agency to sell the property within five days for $8,500 net 
to plaintiff, defendant to receive, as his commission for the 
sale, all that was realized over that sum. Immediately fol- 
lowing plaintiff’s signature, the contract concludes with 
these words: “I accept the above agency and agree to use 
my best efforts to obtain a purchaser under the same. John 
N. Snitzer, Agent.” 

Just before defendant signed the contract he told plaintiff, 
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in answer to a direct inquiry, that he had not yet obtained 
a customer. But the answer did not reflect the fact. He 
had already obtained a customer, who had agreed to pur- 
chase the property for $9,000. Subsequently, upon con- 
summation of the sale at that price, and within the speci- 
fied five days, the purchaser paid to plaintiff’s agent, de- 
fendant herein, as a part of the purchase price, the $500 
which is in controversy here. 

Defendant contends that he withheld the money from 
plaintiff on the alleged ground that he is entitled thereto 
as his commission pursuant to the terms of the contract. 
He seeks to justify his conduct on the theory that he was 
not plaintiff’s agent until the written contract was signed 
by the parties, and that he was not therefore bound to 
disclose to his principal the $9,000 offer which he had al- 
ready obtained for his property. 

The contention cannot be upheld under any theory known 
to the law of real estate agency as it exists in Nebraska. 
In passing it may be noted incidentally, and only so, that 
the regular agency commission on a sale of real estate for 
$9,000, as disclosed by the record, is 5 per cent. on the first 
$5,000 and 214 per cent. on the remainder. So that it 
plainly appears that plaintiff’s commission would amount 
to $350 if the transaction was lawful and regular in all 
other respects. It is therefore apparent that on the face 
of the record defendant’s gain would approximate 
$150 over the regular commission if he should be permitted 
to retain the $500 which he withheld. But this is only inci- 
dental to the main inquiry. 

That defendant was plaintiff’s agent, under a verbal con- 
tract, to procure a purchaser for the property plainly ap- 
pears. The relationship between the parties, even before 
the written contract was executed, clearly constituted an 
agency. That is to say, defendant obtained plaintiff’s con- 
fidence and was entrusted with his business. He was au- 
thorized to act for him and in his place. It follows that he 
owed to his principal the utmost good faith in all that he 
- did. It is elementary that the law imposes upon an agent 
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the duty of disclosing to his principal every material fact 
in the transaction which is the subject of the agency. But 
defendant did not fulfil this fundamental requirement. Be- ~ 
fore his principal signed the contract defendant withheld 
from him the material fact, upon inquiry, that he had al- 
ready obtained a purchaser and also all knowledge of the 
price which the purchaser agreed to pay. In view of the 
relationship between the parties this showed bad faith. And 
so the transaction, on defendant’s part, was fraudulent 
from its inception. 

True, under section 2456, Comp. St. 1922, defendant could 
not have collected a commission from plaintiff unless he 
first obtained from him a contract in writing which de- 
scribed the property and fixed the compensation. But de- 
fendant’s concealment of one or more material facts, which 
he was in good faith bound to disclose, with or without in- 
quiry, tainted the transaction with fraud. Hence, under 
the familiar rule that fraud vitiates the validity of every 
contract into which it enters, it follows that the contract 
in suit is unenforceable. The vitally. controlling point is 
that defendant, as plaintiff’s agent, failed to disclose to his 
principal all material facts, which in law and in good con- 
science he was bound to disclose. 

Of course defendant would have been clearly within his 
rights if he had merely withheld knowledge of the identity 
of the proposed purchaser. But that is not the case before 
us and this feature need not be further noticed. 

In an opinion by Commissioner Ryan this salutary rule 
was announced: “A commission cannot be collected by 
the agent for his services as such if he has wilfully disre- 
garded, in a material respect, an obligation which the law 
devolves upon him by reason of his agency.” Jansen v. 
Williams, 36 Neb. 869. 

In Stewart v. Wyoming Cattle Ranche Co., 128 U. S. 383, 
the supreme court of the United States said: “Although 
silence as to a material fact is not necessarily, as matter of 
law, equivalent to a false representation, yet concealment 
or suppression by either party to a contract of sale, with 
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intent to deceive, of a material fact which he is in good 
faith bound to disclose, is evidence of, and equivalent to, a 
false representation.” In the body of the opinion, at page 
388, the court said that the concealment or suppression of 
a material fact ‘“‘is in effect a representation that what is 
disclosed is the whole truth. The gist of the action is fraud- 
ulently producing a false impression upon the mind of the 
other party.” 

The judgment, as it now stands, draws interest from 
the date when it was rendered in the district court at 7 
per cent. per annum. But the court refused to allow in- 
terest to plaintiff from the date when defendant withheld 
the money, which unlawfully came into his possession, un- 
til the date of the judgment. We think this was error. 
The money was from the first unlawfully withheld. Plain- 
tiff is therefore entitled to interest at the rate of 7 per cent. 
per annum from the date when defendant received it, in 
addition to the interest allowed by the court. It is there- 
fore ordered that the interest so omitted, be added to the 
judgment. Section 2887, Comp. St. 1922. 

Except as to the above mentioned disallowance of inter- 
est, the judgment is affirmed. 


AFFIRMED IN PART, AND REVERSED IN PART. 


Note—See Agency, 2 C. J. p. 714, sec. 369; Brokers, 9 C. 
J. p. 567, sec. 67; Interest, 33 C. J. p. 202, sec. 58; Trial, 
88 Cyc. p. 1583. 


FARLEY & LOETSCHER MANUFACTURING COMPANY, APPEL- 
LANT, V. METHODIST EPISCOPAL CHURCH ET AL., 
APPELLEES. 


Fitep May 8, 1924. No. 22747. 


Mechanics’ Liens: SUBCONTRACTORS. “A subcontractor who furnishes 
materials for a building, and whose contract is with the con- 
tractor alone, cannot acquire a lien under the statute for material 
that was neither used in the construction of said building, nor 
delivered on the premises for such use.” Ashford v. lowa & 
Minnesota Lumber Co., 81 Neb. 561. 
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APPEAL from the district court for Dixon county: GUY 
T. GRAVES, JUDGE, Affirmed. 


Kennedy, Holland, De Lacy & McLaughlin, for appellant. 


A. R. Davis, contra. 


Heard before MorRRISSEY, C. J., ROSE, Day and Goop, JJ., 
and REDIcK, District Judge. 


DAY, J. 

The plaintiff bao: this action against the Methodist 
Episcopal Church of Allen, Nebraska, and others, to fore- 
close a mechanic’s lien upon the church property. From a 
decree in favor of the defendants, the plaintiff appeals. 

It appears that on September 10, 1917, the board of trus- 
tees of the church society entered into a contract with R. 
G. Roberts, a contractor and builder, to furnish the mate- 
rials and do the work in the construction of a church build- 
ing for a sum named in the contract; said building to be 
constructed in accordance with plans and specifications 
adopted by the board of trustees. On the same day the 
plaintiff entered into a contract with Roberts to furnish 
the mill-work in the construction of the church building, 
for the sum of $1,529. Pursuant to this contract the plain- 
tiff shipped certain items of material to Roberts on Sep- 
tember 26, 1917, February 13, 1918, February 27, 1918, 
March 23, 1918, and October 9, 1918. The last shipment 
contained two window frames, a box of glass and a few 
window stops. ‘The lien upon which the action is founded 
was filed November 14, 1918, so that the shipment of Octo- 
ber 9, 1918, becomes a controlling factor in the case. This 
last shipment | was sent by express, consigned to Roberts, 
and arrived at Allen on October 11. Roberts refused to 
accept the consignment, and later the material was sent 
to Omaha by direction of the plaintiff. The record further 
shows that no contractual relations existed between the 
plaintiff and the church society or its board of trustees. 

Our mechanics’ lien law gives to a subcontractor the right 
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to a lien in cases falling within its terms, but requires such 
subcontractor to file his claim for a lien within 60 days 
from the furnishing of the last item of material, or the 
performing of the last labor. From the foregoing state- 
ment it is clear that, unless October 9, 1918, can be consid- 
- ered as the last date of furnishing material, the plaintiff’s 
lien was not filed within the time prescribed by our statute. 

The items of this last shipment were never delivered to 
Roberts, or to the church or its board of trustees. They 
were never delivered on the church premises, and in fact 
were never out of the possession of the express company. 
Under these facts the case falls clearly within the rule an- 
nounced in Ashford v. lowa & Minnesota Lumber Co., 81 
Neb. 561, wherein it was held: “A subcontractor who fur- 
nishes materials for a building, and whose contract is with 
the contractor alone, cannot acquire a lien under the stat- 
ute for material that was neither used in the construction 
of said building, nor delivered on the premises for such 
use.” 

The record shows that Roberts had complied with the 
terms of his contract, and a full settlement was made with 
him by the board of trustees on August 22, 1918, without 
any knowledge that the plaintiff had not been paid. 

From what has been said, it follows that the shipment 
of October 9, 1918, cannot be considered as a basis for the 
plaintiff’s lien. The judgment of the district court was 
right, and it is 
AFFIRMED. 
Note—See Mechanics’ Liens, 27 Cyc. p. 46. 


FARMERS STATE BANK OF CROOKSTON, APPELLANT, V. 
MARGARET CAVANAUGH, APPELLEE. 


FILED May 8, 1924. No. 22749. 


1. Trial: RiGHT TO OPEN AND CLOSE. Where a defendant in his 
answer admits the plaintiff’s cause of action, but sets up new 
matter as a defense, which defense would fail without proof 
thereof, the defendant is entitled to open and close the case. 
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2. Bvidence examined, and held sufficient to support the verdict and 
judgment of the trial court. 


APPEAL from the district court for Cherry county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


James C. Quigley, Lowis K. Travis and Allen G. Fisher, 
for appellant. 


James J. Harrington and John M. Tucker, contra. 


Heard before MorRRISSEY, C. J., LETTON, ROSE, DAY and 
Goop, JJ. 


Day, J. 

Action by plaintiff against defendants to recover a bal- 
ance claimed to be due upon a promissory note alleged to 
have been executed by defendants Margaret Cavanaugh 
and Albert Nollett. The record presents only the issue 
between the plaintiff and the defendant Margaret Cavan- 
augh, who will be referred to hereinafter as defendant. The 
answer of the defendant admitted that she signed the note 
in question, but pleaded that her signature thereto was 
obtained by fraud and deceit practiced upon her by the 
plaintiff, the details of which were fully set forth in the 
answer. The trial resulted in a verdict and judgment in 
favor of the defendant. Plaintiff appeals. 

It is first urged by the plaintiff that the evidence is not 
sufficient to support the judgment. The record shows that 
Albert Nollett was the son-in-law of the defendant; that 
he had become indebted to the plaintiff bank in an amount 
more than the bank was authorized to loan to any one in- 
dividual. The plaintiff was desirous of having the indebt- 
edness reduced. 

It is the claim of the plaintiff that the note in question 
was given by the defendant to reduce the amount of Nol- 
lett’s indebtedness to the bank, and that eight shares of 
stock in the bank held by defendant were assigned to the 
bank as security for the defendant’s note. 
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It was the defendant’s theory, supported by evidence, 
that she assigned the shares of stock as security for the 
indebtedness of her son-in-law; that when she signed the 
papers at the bank she did not have her glasses, and was 
unable to read; that she did not know and was not told 
that among the papers she signed was the promissory note 
in question; and that she was told that the paper she signed 
was merely an assignment of the shares of stock. 

A great deal of testimony was taken by both sides, tend- 
ing to support their respective theories, and many circum- 
stances were referred to which tended to corroborate each 
theory. It would serve no useful purpose to enter into a 
discussion of the evidence. Suffice it to say that there was 
a clear dispute between the parties which presented a ques- 
tion for the jury’s determination. 

It is next urged by plaintiff that the court erred in grant- 
ing to the defendant the right to open and close the case. 
It is well settled that where the defendant in his answer 
admits the plaintiff’s cause of action, but sets up new mat- 
ter as a defense, which defense would fail without proof 
thereof, the defendant is entitled to open and close. Switer 
v. Park Nat. Bank, 35 Neb. 372. Upon the trial the defend- 
ant moved to be permitted to have the opening and closing, 
both in evidence and argument, “for the reason that the 
defendant, Margaret Cavanaugh, admits the execution and 
delivery of the note involved in this case.” A fair inter- 
pretation of the defendant’s answer, especially in view of 
the interpretation placed thereon by the defendant, indi- 
eates that it was in the nature of a confession and avoid- 
ance. We think the court did not err in permitting the 
defendant to open and close the case. 

The plaintiff also urged that certain remarks made by 
defendant’s counsel in his argument to the jury were prej- 
udicial. The remarks in question referred to familiar 
passages of scripture, and apparently were made in re- 
sponse to the argument of the plaintiff. It does not appear 
that any exception was taken to the argument at the time 
it was made, the objection first appearing in the affidavits 
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in support of the motion for new trial. In our opinion, un- 
der the circumstances, these remarks of counsel were not 
prejudicial. 

The plaintiff also complains of the giving of instruction 
No. 4. We have examined the instruction, and conclude 
that it fairly submits the issue to the jury. 

Upon an examination of the entire record, we find no 
prejudicial error in the trial. The judgment of the district 
court is, therefore, 

AFFIRMED. 

Note—See Trial, 38 Cyc. p. 1300. 


JAMES S. WILSON, APPELLANT, V. EDWARD F. 
BERGMANN, APPELLEE. 


FILep May 8, 1924. No. 23415. 


1. Specific Performance. Specific performance is not generally a 
legal right, but is directed to the sound legal discretion of the 
court, and it will not be granted where its enforcement would be 
inequitable. 7 

DENIAL. Evidence examined, and held that the decree 

denying specific performance was properly rendered. 


APPEAL from the district court for Nemaha county : JOHN 
B. RAPER, JUDGE. Affirmed. 


William G. Rutledge and W. W. Wilson, for appellant. 
Kelligar & Ferneau, R. F. Neal, and E. F. Armstrong, 
contra. 


Heard before MorRISSEY, C. J., RoSE, DAY and Goon, JJ., 
and REDICK, District Judge. 


Day, J. 

The plaintiff, James S. Wilson, vendor, brought this ac- 
tion against Edward F. Bergmann, vendee, for specific per- 
formance of a contract for the sale of 80 acres of land. 
The trial court denied specific performance, but required 
the defendant to pay to the plaintiff $890, being the amount 
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expended by the plaintiff in placing himself in position to 
perform the contract. Plaintiff appeals. 

The record shows that on August 31, 1921, the parties to 
this action signed the written contract upon which this 
suit is founded, wherein the plaintiff agreed to sell and the 
defendant agreed to purchase the land specifically described 
in the contract. By the terms of the contract the defendant 
agreed to pay $22,000 for the land, payable as follows: 
$1,000 upon the execution of the contract; $11,000 on 
March 1, 1922; and to assume a mortgage then upon the 
land for $10,000. The contract provided that a deed was 
to be executed forthwith and delivered in escrow to a cer- 
tain bank where settlement was to be made on March 1, 
1922, at which time the deed was to be delivered and pos- 
session given to the defendant. The third day following 
the signing of the contract the defendant notified the plain- 
tiff that he could not perform the contract, and that he 
rescinded the same. Defendant also stopped payment of 
the check he had given to plaintiff as the initial payment on 
the contract. .Thereafter the plaintiff completed the ab- 
stract, paid the taxes on the land, paid the interest on the 
$10,000 mortgage up to March 1, 1922, and on that date 
went to the bank prepared to perform the conditions of 
the contract on his part. Defendant failed to appear. The 
following day the plaintiff commenced this action. 

By way of defense the defendant pleaded his lack of 
- business experience; his mental incapacity to understand 
and appreciate the full purport of the contract; that plain- 
tiff and his agent misrepresented the value of the land; 
that they unduly influenced him to enter into the contract; 
that under all the circumstances the contract is unfair, in- 
equitable, and unjust; and that performance thereof would 
cause him to lose all his property, including a quarter sec- 
tion of land given to him by his father. 

The trial court found that the defendant voluntarily and 
understandingly entered into the contract; that there was 
no fraud or misrepresentations practiced by the plaintiff 
or his agent in procuring the contract; and that the land 
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was worth not to exceed $250 an acre at the time the con- 
tract was signed; and that the performance of the contract 
at the price agreed upon, $275 an acre, would be so great 
a burden and hardship upon the defendant that a decree 
of specific performance would be inequitable. The court 
also found that the plaintiff had paid $450 to the tenant 
upon the land to obtain his consent to surrender his lease 
upon the premises, and the further sum of $440 to his 
agent for making the sale. 

Upon these findings the decree of the court denied spe- 
cific performance, and required the defendant to pay to the 
plaintiff $890, with interest. It is quite evident that the 
intention of the trial court was to place the parties in statu 
quo, as nearly as could be done. 

The record shows that the defendant was a young man, 
under 28 years of age, with but little education, and with 
very limited business experience. Notwithstanding the wish 
of his father to the contrary, he quit school at the age of 
15, at which time he had reached the seventh grade. He 
could read with difficulty; he could not compute interest; 
his perceptions were dull. After leaving school he worked 
on a farm for a neighbor until he reached his majority, his 
father claiming his wages during that period. On becom- 
ing of age his father gave him a quarter section of land 
which adjoined the 80 acres now in controversy. This ac- 
tion on the part of the father was prompted by a desire to 
treat all his children alike, as he had given the same amount 
of land to his other children. His father testified that “‘he 
was awful easy;” that the “things he bought, he paid two 
prices for;” and that he was trustful of others. It also 
appears that the defendant was contemplating marriage, 
and as his Jand had no house upon it, he readily entered into 
negotiations for the purchase of the 80 acres in question, 
as there was a small house thereon. 

It further appears that, a few days prior to the date of 
the signing of the contract now in issue, the agent of the 
plaintiff had procured from the defendant a contract to pur- 
chase this same land upon the same terms. At that time 
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defendant gave his check for $1,000 as part of the purchase 
price. This check was drawn upon a bank other than the 
one upon which the check in the present action was drawn, 
and in which bank defendant had insufficient funds to pay 
the check. The next day the defendant went to the agent 
and informed him that he could not go on with the con- 
tract; that his father was opposed to it; and that he could 
not pay it. The agent told him that it would be all right so 
far as he was concerned, but that it would be necessary to 
see the plaintiff. Thereupon the agent took the defendant 
to the plaintiff, who declined to release the defendant from 
the contract. After some conversation the parties went 
to an attorney’s office, had a formal contract drawn up and 
signed, and a new check was given. The first contract and 
the first check were then destroyed. At the time of signing 
the check the defendant stated that he did not have the 
money. After signing the second contract and check, the 
defendant went immediately to the home of his banker, it 
being after business hours, and told him what he had done. 
At that time he was very excited and nervous, and was 
crying, and stated that “they had talked him into it.” 

Upon the question of the value of the land the plaintiff’s 
agent admits that he told the defendant that it was worth 
$275 an acre. The weight of the testimony on behalf of 
the plaintiff was to the effect that the land was worth $250 
an acre. The defendant’s testimony indicated that it was 
worth $150 an acre. The trial court found that it was not 
worth more than $250 an acre. 

Upon an examination of the record de novo, we are quite 
convinced that on account of the mental weakness of the 
defendant, his lack of business experience, his want of 
knowledge of the value of the land, he was unduly influenced 
to enter into the contract, and that he did not exercise a 
deliberate judgment concerning his own interests. It is 
quite apparent that he did not want to make the contract, 
but in the presence of the plaintiff and his agent he seemed 
to readily acquiesce in their suggestions. 

While, generally speaking, a court of equity cannot un- 
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dertake to inquire into and measure the difference in the 
business sagacity of men in their dealings, yet it is obvious 
that mental weakness, although not sufficient to show an 
absolute disqualification, is a very important circumstance 
in determining whether a contract has been obtained 
through fraud, imposition, or undue influence, and when the 
contract is of such a nature as to justify the conclusion that 
a party has been imposed upon by cunning, artifice, or un- 
due influence, a court of equity will not hesitate to set the 
contract aside. Clough v. Adams, 71 Ia. 17; Story, Equity 
Jurisprudence (4th ed.) sec. 3387; Meyer v. Fishburn, 65 
Neb. 626. It is also established that specific performance 
will be denied upon less proof than is required to set aside 
a contract. In Edmiston v. Hupp, 98 Neb. 84, it was held: 
“Specific performance is not generally a legal right, but is 
directed to the sound discretion of the court, and it will not 
be granted where its enforcement would be unjust.” The 
same principle is announced in Goodall v. Swartsley, 108 
Neb. 753; Summons v. Baker, 109 Neb. 853. The circum- 
stances presented by the record are such as to fully war- 
rant a court of equity in denying specific performance of 
the contract. 
The judgment of the district court is 
AFFIRMED. 


Note—See Specific Performance, 36 Cyc. pp. 548, 550, 
784 (1925 Ann.). 


Ray MEYERS Vv. STATE OF NEBRASKA. 
FILED May 8, 1924. No. 23783. 


1. Criminal Law: EVIDENCE: ADMISSIBILITY. Where a witness 
in a criminal case has been previously examined in open court, 
with the opportunity for cross-examination, and such witness 
cannot be procured for examination upon a second trial of the 
same case, the evidence so given upon the former trial may be 
used on the second trial. 


ABSENT WITNESS: SHOWING. In such case, it must 
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affirmatively appear that the personal attendance of the witness 
at the trial cannot be had. 
DISCRETION oF CourT. Whether a 
sufficient showing has been made that the personal attendance 
of a witness who had testified upon a former trial could not be 
procured rests in the sound discretion of the tria! court, and his 
ruling thereon will not be interfered with upon appeal, unless 
an abuse of such discretion affirmatively appears. 

OaTH: PRESUMPTION. Proof that an ab- 
sent eines was a witness upon a former trial, and gave testi- 
mony therein, justifies the inference that such witness was duly 
sworn as such. 

5. Witnesses: IMPEACHMENT. Before a witness, not a party to 
the suit, can be impeached by proof that he has made state- 
ments contradicting or differing from the testimony given by 
him upon the stand, a foundation must be laid by interrogating 
the witness himself as to whether he has ever made such state- 
ments. 


6. Evidence examined, and held sufficient to sustain the verdict and 
judgment of the trial court. 


ERROR to the district court for Richardson county: JOHN 
B. RAPER, JUDGE. Affirmed. 


R. C. James and John C. Mullen, for plaintiff in error. 


O. S. Spillman, Attorney General, and George W. Ayres, 
contra. 


Heard before Morrissey, C. J., LETTON, ROSE, Day and 
Goop, JJ., and REDICK, District Judge. 


Day, J. 
Ray Meyers, the defendant, was convicted in the district 


court for Richardson county, upon a charge of unlawfully 
selling intoxicating liquor to one A. C. Nolan. It being his 


second offense, he was sentenced to 90 days in the county 
jail. To reverse this judgment, he has brought the record 
of his conviction to this court for review. 

The complaint was originally filed before a justice of the 
peace. A trial was had on April 14, 1923, wherein the de- 
fendant was found guilty, and sentenced to 90 days in the 
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county jail. From the judgment in the justice court, de- 
fendant appealed to the district court. 

It appears that upon the trial before the justice of the 
peace, the principal witnesses as to the sale of intoxicating 
liquors by the defendant were A. C. Nolan and L. R. Friend. 
Nolan testified to the actual purchase of the intoxicating 
liquors from the defendant. Friend testified to circum- 
stances strongly corroborating Nolan. Among other things, 
Friend testified that when Nolan entered the defendant’s 
house he had no liquor in his possession; that when he 
came out he had the bottles of liquor in his possession, 
which a moment later were seized by the officers, when No- 
lan and Friend were arrested in front of defendant’s house. 
When the case was reached for trial in the district court, 
Nolan and Friend could not be found and their whereabouts 
were unknown. Under these circumstances, upon proof 
being offered that Nolan and Friend could not be found, 
the trial court permitted Charles Fellers, a police officer, 
A. R. Young, sheriff of Richardson county, A. S. Smith, 
deputy sheriff, and John D. Spragins, the justice of the 
peace before whom the defendant was tried, all of whom 
were present at the trial, to testify concerning the testi- 
mony given by Nolan and Friend before the justice of the 
peace. 

It is urged by the defendant that the court erred in per- 
mitting the above named witnesses to testify on behalf of 
the state. The rule is well settled in this state that where 
a witness in a criminal case has been previously examined 
in open court, with the opportunity for cross-examination, 
and such witness cannot be procured for examination upon 
a second trial of the same case, the evidence so given upon 
the former trial may be used on the second trial. In con- 
sidering a case involving this principle, in Koenigstein v. 
State, 103 Neb. 580, the court used this language: “When a 
witness has been previously examined in open court with 
the opportunity for cross-examination, which has been 
fully availed of, and the witness cannot be procured for ex- 
amination at the second trial, the evidence so given upon a 
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former trial for the same offense may be used on the second 
trial.” This statement of the law was entirely correct in 
view of the facts in the case then under consideration. The 
phrase, ‘which has been fully availed of,” in the above quo- 
tation was not intended to be a necessary element to be es- 
tablished before evidence otherwise competent could be in- 
troduced. The admissibility of evidence of this character 
does not turn upon the point whether the party cross- 
examined the witness. An oportunity for cross-exam- 
ination is all that the law requires. The cross-examina- 
tion may be waived by the party. The record here is silent 
as to whether the defendant upon the first trial was repre- 
sented by counsel, or whether he examined the witnesses 
Nolan and Friend upon that occasion. The defendant was 
present, however, and testified in his own behalf. In the 
absence of a showing that he was denied an opportunity to 
cross-examine the witnesses, it will be presumed that he 
had such opportunity. 

The defendant makes the further objection that the rec- 
ord does not sufficiently show that the personal attendance 
of Nolan and Friend at the trial could not be had. The 
record shows, however, that Friend had left the state; that 
he wrote a letter from Powhattan, Kansas, stating that he 
would return when wanted; that shortly before the case 
was reached for trial the officers communicated with his 
relatives at Powhattan, and ascertained that he had left 
there, and that his address was unknown. Other efforts 
to locate Friend were unavailing. The record shows that 
Nolan left in the nighttime, a few days prior to the sitting 
of the court; that the circumstances surrounding his flight 
indicated that he did not intend to return; that he was 
traced as far as Omaha; that telegraph and telephone mes- 
sages to places where he might reasonably be expected to 
go failed to reveal his whereabouts. We think this show- 
ing was sufficient to warrant the court in permitting the 
witnesses to testify. Whether a sufficient showing was 
made to permit the use of secondary evidence was a matter 
largely within the discretion of the trial court, and its rul- 
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ing will not be interfered with upon an appeal, unless an 
abuse of discretion is affirmatively shown. Koenigstein v. 
State, 103 Neb. 580. 

It is next urged that the court erred in permitting the 
evidence of the several witnesses, above named, to go to the 
jury, because it was not shown that Nolan and Friend were 
sworn before testifying in the justice court. It may well- 
be doubted whether the objections urged at the time the evi- 
dence was offered were broad enough to challenge the at- 
tention of the trial] court to the question now raised. While 
it is true that no witnesses testified that Nolan and Friend 
were sworn before giving their testimony in the justice 
court, we are of the view that the record is sufficient to 
justify the inference that they were duly sworn. The wit- 
nesses called in the district court on this phase of the case 
testified that they “heard the testimony” given by Nolan 
and Friend before the justice; that Nolan and Friend “tes- 
tified” as related by the witnesses. The terms “testimony” 
and “testified” refer to statements made under oath in a le- 
gal proceeding. In Poe v. State, 95 Ark. 172, it was held: 
“Proof that an absent witness was a witness at the examin- 
ing trial and gave testimony therein justifies the inference 
that such witness was duly sworn as such.” No one testi- 
fied that the witnesses Nolan and Friend were not sworn 
before testifying in the justice court. 

The defendant further contends that the court erred in 
excluding the testimony of John Jones. The defendant 
offered to prove by this witness that after the trial in jus- 
tice court Nolan told Jones that he did not buy the liquor 
from the defendant. The ruling of the court in excluding 
this testimony was based upon the theory that no proper 
foundation had been laid to impeach Nolan’s testimony. 
The rule is stated in Mattox v. United States, 156 U. S. 237, 
as follows: “Before a witness can be impeached by proof 
that he has made statements contradicting or differing from 
the testimony given by him upon the stand, a foundation 
must be laid by interrogating the witness himself as to 
whether he has ever made such statements.” No effort was 
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made to lay a foundation for the introduction of Jones’s 
testimony. Under this rule, the action of the trial court 
was clearly right. A valuable discussion involving this rule 
may be found in Mattox v. United States, 156 U. S. 237. 
Other objections are urged by the defendant relating to 
the introduction of other evidence, and the instructions of 
- the court, which we have considered. We deem it unneces- 
sary to prolong this opinion with a discussion of these objec- 
tions. In our opinion the rulings of the court in this regard 
were not prejudicial to the defendant’s rights. The ques- 
tion of the sufficiency of the evidence was wholly for the 
consideration of the jury. 
Upon the entire record, we find no reversible error, and 
the judgment is, therefore, 
AFFIRMED. 


Note—See Criminal Law, 16 C. J. p. 757, sec. 1557; 17 
C. J. p. 240, sec. 3581—Witnesses, 40 Cyc. p. 2719. 


SAM BERKOVITZ, APPELLANT, V. MORTON-GREGSON COM- 
PANY ET AL., APPELLEES. 


FiLep May 8, 1924. No. 22730. 


1. Principal and Agent: LIABILITY OF PRINCIPAL: ESTOPPEL. 
Where one, who is acting as a salesman and collecting agent for 
his principal, and, without the knowledge or consent of the lat- 
ter, fraudulently alters and raises footings or totals on the state- 
ments of account sent him for collection, and presents such al- 
tered statements to and collects from the debtor more than is 
due his principal, and, without the knowledge, consent or au- 
thority of his principal, uses the excess so collected to settle 
claims for shortage or spoilage of other customers of his prin- 
cipal, in the absence of a showing that the claims so settled 
were just charges against the principal, the latter cannot be 
said to have received and retained the benefits of the fraudulent 
conduct of his agent, and to be thereby estopped from denying 
liability to the principal’s debtor for the fraudulent conduct of 
the agent. 


M.-G. Co., engaged in the packing industry at 
Nebraska City, Nebraska, employed K. as its salesman and col- 
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lector for the city of Omaha. K. obtained orders for merchan- 
dise from B. and mailed them to his principal. The latter filled 
and shipped the orders to B., and at the same time mailed to him 
the invoice for each order filled, showing the amount due for 
such order. The account was payable weekly, and at the end 
of each week M.-G. Co. prepared and mailed to K. a correct state- 
ment of B.’s account for the week. K. fraudulently altered the 
footings or totals of the statements to show larger amounts than 
were actually due, which he presented to and collected from B. 
In an action by B. against M.-G. Co. to recover the amount of 
the excess collections so made, held, that K., in presenting the 
altered statements of account, was acting in the line of his em- 
ployment and within the apparent scope of his authority, and 
that M.-G. Co. is liable to B. for his loss occasioned by the fraud 
of K. 


APPEAL from the district court for Douglas county: WIL- 
LIAM A. REDICK, JUDGE. Reversed. 


Harry Fischer, W. H. Hatteroth and J. Gerald Mac Veigh, 
for appellant. 


Montgomery, Hall & Young, Gaines, Van Orsdel & 
Gaines and H. M. Johnsen, contra. 


Heard before MorrissEy, C. J., LETTON, ROSE, DAY and 
Goon, JJ. 


Goop, J. 

Sam Berkovitz, the plaintiff, brought this action against 
Morton-Gregson Company, B. F. Kleeberger and the State 
Bank of Omaha, to recover payments made in excess of 
amounts due on accounts of Morton-Gregson Company 
against plaintiff for merchandise. Trial was had to the 
court without a jury, resulting in a judgment for plaintiff . 
as against Kleeberger, and in favor of defendants, Morton- 
Gregson Company and State Bank of Omaha. Plaintiff 
appeals. The case presented in this court involves only the 
liability of Morton-Gregson Company to plaintiff. 

At the time of the transactions, out of which this con- 
troversy arises, plaintiff operated a retail meat-market in 
Omaha, Nebraska, and Morton-Gregson Company was en- 
gaged in the meat-packing industry at Nebraska City, Ne- 
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braska. The packing company employed Kleeberger as its 
salesman and collector for the Omaha territory. In the 
course of his employment as salesman, Kleeberger called 
upon the plaintiff and took several orders each week for 
merchandise which were forwarded to his principal at Ne- 
braska City. These orders were filled and shipped to plain- 
tiff, and an invoice for each order filled was mailed to plain- 
tiff. The accounts for the merchandise thus sold were pay- 
able weekly. At the end of each week, Morton-Gregson 
Company prepared and sent to Kleeberger a statement of 
plaintiff’s account. On the following Monday morning 
Kleeberger would call upon the plaintiff and collect the 
amount due. The amounts so collected were deposited in 
the Omaha National Bank to the credit of Morton-Gregson 
Company. This company had provided Kleeberger with a 
rubber stamp, as follows: ‘Pay to Omaha National Bank, 
Omaha, Neb., or order. Morton-Gregson Co., Nebraska 
City, Neb. 208,” which he was required to stamp upon the 
back of the checks that were payable to Morton-Gregson 
Company. Plaintiff paid the accounts as presented by 
checks drawn on his account in the First National Bank 
and made payable to Morton-Gregson Company. 

In January, 1918, Kleeberger began the practice of alter- 
ing the statements of accounts against the plaintiff by 
changing the footings or totals of the accounts, so as to 
show a much larger amount than was actually due. Plain- 
tiff did not check up these statements, but accepted them as 
correct and drew his checks therefor. When Kleeberger be- 
gan this practice, he did not deposit these checks to the cred- 
it of the Morton-Gregson Company in the Omaha National 
Bank, but indorsed on them the name of Morton-Gregson 
Company, per B. F. Kleeberger, and deposited them in his 
private account in the State Bank of Omaha. He would 
then draw a check upon his own account, payable to Mor- 
ton-Gregson Company, for the amount actually due the 
company and deposit this check in the Omaha National 
Bank to the credit of Morton-Gregson Company. This prac- 
tice continued for more than two years before it was dis- 
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covered. The amounts so paid by plaintiff to Kleeberger in 
excess of the amounts due Morton-Gregson Company 
amounted in the aggregate to nearly $3,000. 

Kleeberger was called as a witness in behalf of defend- 
ants and admitted his fraudulent conduct, and that he had 
raised the footings of the statements without any authority 
from his principal. On cross-examination he claimed that 
he did not personally profit by his perfidy; that he used 
the excess collections received from plaintiff in adjusting 
claims of other customers of Morton-Gregson Company for 
shortage, spoilage, etc. Such claims, however, were not 
submitted to his principal for adjustment, and Morton- 
Gregson Company had no knowledge either of the excess 
collections at the time they were made, or that Kleeberger 
was adjusting claims of customers for alleged shortage, 
spoilage, etc.; nor had the company authorized him to make 
such adjustments. 

Plaintiff contends that Morton-Gregson Company is liable 
to him for the excess collections upon two grounds: (1) 
That the acts of Kleeberger in presenting the altered and 
raised statements of account and in making the excess col- 
lections were within the apparent scope of his employment; 
and (2) that the company is estopped to deny liability, since 
the excess collections were used in discharging claims of 
other customers against it. : 

So far as the latter claim is concerned, we think it wholly 
devoid of merit. Kleeberger was not authorized to adjust 
any claims for shortage, spoilage, or any other kind of 
claim, against his principal. Whether these claims were 
just or unjust is not shown, and whether or not they would 
have been allowed, if they had been presented to Morton- 
Gregson Company, is a matter of mere speculation. Un- 
der the evidence, it does not appear that any valid or just 
claims against Morton-Gregson Company were paid and 
discharged by Kleeberger out of the excess collections. So 
far as appears, Morton-Gregson Company has not profited 
in any manner by the fraudulent acts of its agent. It has 
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not accepted any benefits on account thereof. No facts ap- 
pear that would create an estoppel. 

Whether the acts of Kleeberger in altering and raising 
the statements of account and collecting excessive amounts, 
which he appropriated to his own use, can be said to be 
within the ostensible or apparent scope of his authority is 
a more serious question. While the statements of account 
were correctly made out at the home office and sent to Klee- 
berger for collection, the latter, when he presented the al- 
tered and raised statements of account to plaintiff, was 
certainly acting for and on behalf of his principal, and 
was within the line of his employment. So far as plaintiff 
was concerned, Kleeberger, to all appearances, stood as the 
agent and representative of Morton-Gregson Company, and 
was acting within the apparent scope of his authority. Mor- 
ton-Gregson Company was without question a reputable 
business concern, and plaintiff, we think, was justified in 
the belief that its agent was reliable and trustworthy, and 
was warranted in the belief that the trusted agent of the 
Morton-Gregson Company was presenting accurate and 
true statements of his account. That he relied on the state- 
ments as being accurate and true was beyond question. We 
think he was justified in so acting. The fraud was perpe- 
trated by Kleeberger while acting within the apparent scope 
of his authority. 

In McFadden v. Lynn, 49 Ill. App. 166, it is held: “A 
principal holding out an agent as having authority to repre- 
sent him, and thereby asserting or impliedly admitting that 
the agent is worthy of trust and confidence, is bound by all 
his acts within the apparent scope of the employment. 
Hence, the principal may be held for the fraudulent acts of 
the agent.” 

In Commercial Union Assurance Co. v. State, 113 Ind. 
331, it is held: ‘‘An insurance company must bear a loss 
sustained by the misconduct or disobedience of its agent, 
acting within the scope of his authority, rather than the 
assured, who has dealt fairly with him as such, without no- 
tice.” 
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This court has held in Bull v. Mitchell, 47 Neb. 647, 654; 
“Where one of two innocent persons must suffer through 
the misfeasance of the agent of one, that one must suffer 
who has placed the agent in a position to perpetrate the 
fraud complained of.” The rule above laid down is re- 
affirmed in Rehmeyer v. Lysinger, 109 Neb. 805. 

In Adams v. Cole, 1 Daly (N. Y.) 147, it is said: “A 
general agent or clerk employed to make sales of goods and 
require payment therefor, who obtains payment of false 
bills by fraud or deceit, held, as acting within the scope of 
his employment, and his principal is liable for the amount 
thus obtained, especially where there is some evidence, how- 
ever slight, that the agent paid the sum collected to his em- 
ployer.” 

Birkett v. Postal Telegraph-Cable Co., 107 App. Div. 
(N. Y.) 115, is a case quite similar to the one under con- 
sideration. In that case plaintiff was accustomed to send 
telegrams through the Postal Telegraph Company and at 
the end of each month to pay the agent of the company the 
amount due, as shown by the statements presented by the 
agent. The agent padded the statements and in the course 
of four years collected a large sum in excess of the true 
amount. The agent remitted the true amount to the com- 
pany, as did Kleeberger in the case under consideration. 
The plaintiff in the Birkett case had a list of the tariffs and 
charges of the company and might have, from an examina- 
. tion thereof, ascertained the amount which should have 
been paid, but he relied upon the accuracy of the state- 
ments as presented. The court held in that case that the 
agent was acting within the scope of his agency in receiv- 
ing the money for the benefit of defendant, and that the 
defendant company was liable for the fraud perpetrated 
by its agent. 

The case of Wilmerding v. Postal Telegraph-Cable Co., 
118 App. Div. (N. Y.) 685, was a similar case. In that 
case the plaintiff, when desiring to send a telegram, called 
one of defendant’s messengers, who came and took the 
message and delivered it for transmission according to the 
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general practice, and the next day the messenger would pre- 
sent a statement on a slip of paper to the cashier of the 
plaintiff, who would pay the amount and take the receipted 
slip. Defendant’s messenger forged slips and presented 
them to the cashier of plaintiff who paid them. In that case 
the court, in the course of the opinion, said (p. 687): “The 
question is, is the defendant responsible to the plaintiffs 
for the dishonesty of its messengers? It is conceded that 
so far as the genuine slips are concerned, made out by the 
defendant’s agent, Morrell, in charge of its office and given 
by him to the messengers, they were thereby constituted the 
agents of the defendant for the purpose of collecting from 
the plaintiffs the amounts due for services rendered as ap- 
peared upon the face of such slips. * * * But the de- 
fendant claims that these messengers were not in any sense 
the general agents of defendant; that their employment 
was limited to the presentation of the genuine slips as 
given to them by the general agent, Morrell, and the col- 
lection of the sums called for thereby, and that when they 
forged slips and upon such forged slips collected 
and appropriated the sums apparently called for 
they acted independently and outside of their re- 
spective agencies, and that, therefore, the defendant is not 
liable for such fraudulent conduct. It seems to me that this 
contention is not sound; that the liability of the principal 
does not depend upon the’ general agency of the agent but 
upon the question whether the acts done were within the 
apparent scope of the authority of the agent, and that when 
it had clothed these messengers with the power to present 
slips and receive payment therefor, it is responsible for the 
wrongful acts of such agents committed in that kind of 
work. ‘The fictitious slips were intermingled with the 
genuine. They were both presented by the same boys to the 
same assistant cashier in the same ordinary way in which 
the dealings between the parties had been conducted for a 
very considerable period of time. The plaintiffs had the 
right to assume that the agents of the defendant, admitted- 
ly employed by it and clothed with the power to collect 
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money on the presentation of slips, were honest and that 
the slips presented by them were genuine. * * * An 
employer who has put it within the power of his employee 
to defraud a third person by intermingling fraudulent and 
genuine bills and collecting money therefrom should be held 
responsible to an innocent third party for the dishonesty of 
his employee.” 

From a consideration of these authorities, we are con- 
strained to hold that Kleeberger was acting within the 
apparent scope of his authority, and that his principal must 
be held responsible for his fraudulent conduct in raising 
and collecting excessive amounts from the plaintiff. 

The defendant suggests that the State Bank of Omaha 
was not justified in cashing the checks when presented by 
Kleeberger, but we think that is not a matter that affects 
the right of plaintiff to recover in this case. If the bank was. 
not justified in cashing the checks when presented by Klee- 
berger, Morton-Gregson Company may have a right of ac- 
tion against the bank for its negligence in cashing the 
checks. We are not called upon to decide that question in 
this case. 

For the reasons given above, the judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings. 

REVERSED. 

Note—See Agency, 2 C. J. p. 495, sec. 115, p. 627, sec. 
264, : 


BORIS PRED, APPELLEE, V. EMPLOYERS INDEMNITY 
CORPORATION, APPELLANT. 


FILED May 8, 1924. No. 22754, 


1. Insurance: LIABILITY: Loss BY COLLISION. Where a policy 
of insurance insures the owner against loss or damage to his 
automobile by collision, and limits the use of the car to “any 
driver, pleasure or business. No commercial delivery,” the in- 
surer is liable for a loss by collision occurring when the car is 
being operated by one not authorized by the owner, if not at 
the time being used in commercial delivery. 
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: When an automobile, while being 
driven along the highway, is driven against an embankment 
alongside of and adjacent to the highway with such force 
as to cause-it to be overturned and wrecked, the injury result- 
ing to the car is caused by a collision, within the meaning of 
the terms of an insurance policy, which insures against loss 
or damage by “collision with another object, either moving or 
stationary.” An embankment adjacent to the highway is an 
object, within the meaning of the clause quoted. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


Dressler, Neely & Morehouse, for appellant. 
Monsky, Katleman & Grodinsky, contra. 


Heard before Morrissey, C. J., LETTON, ROSE, DAY and 
Goon, JJ. 


Goon, J. 

In an action on a policy for collision insurance, plaintiff 
recovered a judgment for damages to his automobile, oc- 
casioned by coming in contact with an embankment at the 
side of a highway on which the car was being operated. 
Defendant appeals. 

Two questions are presented for determination, both of 
which are dependent upon the interpretation to be placed 
upon the terms of the policy. Defendant denies liability on 
these grounds: (1) Because the collision occurred while 
the automobile was being operated by one who had no au- 
thority to operate it. (2) The fact that the automobile 
left the highway and ran into an embankment adjacent 
thereto did not constitute a collision, within the meaning 
of the terms of the policy. 

Without the consent or knowledge of the plaintiff, an 
employee in a public garage where the automobile was 
stored took the car for his personal use and pleasure, and, 
while driving at a speed of from 30 to 40 miles an hour 
on the highway, came to a right-angle turn, which he was 
unable to negotiate and drove the car off of the highway 
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into a ditch or gully and against the embankment on the 
further side thereof. When the car struck this embank- 
ment, it turned over and was wrecked and rendered almost 
valueless. 

The policy contains the following provision: “In consid- 
eration of * * * $129, of the statements forming a part of 
the policy to which this certificate is attached, and of the ad- 
ditional statements herein contained and subject to the 
terms, exclusions, conditions and agreements of the policy, 
* * * does hereby agree to indemnify the assured * * * 
against actual loss or damage to any of the automobiles 
herein described, including its operating equipment while at- 
tached thereto, if sustained within the period covered by this 
certificate, and if caused solely by accidental collision with 
another object, either moving or stationary ; subject further 
to the following :’’ Then follow provisions excluding liability 
for loss or damage by fire, or while the automobile is being 
driven in any race or speed contest, or while being operated 
by any person contrary to law as to age, or by any person 
under the age of 16 years; also excluding loss or damage 
while rented to others or used to carry passengers for a con- 
sideration, or while used for towing purposes, or while used 
for any other purpose than that specified in the schedule. 
Then follows descriptive matter of the insured car, and, 
under the following heading, “Only purpose for which au- 
tomobiles are to be used,” appears the following: ‘Any 
driver, pleasure or business. No commercial delivery.” 

Defendant argues that, because insurance contracts are 
personal in their nature and character, the policy should 
be construed to cover the loss by collision only while being 
operated by the owner or by some person by him author- 
ized; that the insurance company, in taking applications 
for insurance, may investigate the proposed risk, and, if it 
finds the car owner a careful, prudent man in the operation 
of the car and in the selection of persons authorized to 
operate it, that it may elect to accept the risk, and, on the 
other hand, if it finds from investigation that he is a care- 
less driver, or is not careful and prudent in the selection 
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of persons authorized to drive the car, that it may decline to 
write the insurance. 


We readily grant that the contract of insurance is per- 
sonal, but we fail to see how that has any application to 
the situation in hand. If some other person than the one 
insured were seeking to recover, as, for instance, one to 
whom the insured had transferred the car and attempted 
to transfer the insurance without the consent of the com- 
pany, then of course the plea that the contract was per- 
sonal would be applicable; but the question presented here 
is whether the terms of the policy exclude liability of the 
company if a collision occurs while the car is being oper- 
ated by an unauthorized driver. That question must be deter- 
mined from the terms of the policy itself. The language 
therein used is “‘any driver.’”’ There is no limitation or re- 
striction. 

Dixon v. Western Union Telegraph Co., 68 Fed. 630, is 
cited and relied upon as justifying the interpretation that 
the words “any driver’ mean any authorized driver. In 
that case an employee, under a statutory provision, sought 
to recover damages for personal injury resulting from his 
own acts. The statute provided that the employer “shall 
be liable in damages for personal injury suffered by any em- 
ployee while in its service, * * * where such injury resulted 
from the act or omission of any person.” And it was held 
that the statute did not impose liability upon the employer 
for any act or omission of the person injured. While in 
that case it was held that the language was sufficiently 
broad, in itself, to embrace every person, the court inter- 
preted the statute as intending to deprive the employer of 
the defense of negligence of a coemployee or fellow servant, 
and, with this thought in view, it held that the statute did 
not authorize a recovery where the injury resulted from the 
act cr omission of the person injured. 

It is a familiar rule that, if there be any ambiguity ina - 
provision of an insurance policy, it shall be most favorably 
construed in favor of the insured, and not of the insurer, 
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- because the latter is the one that formulates and prepares 
the contract of insurance and dictates its terms. 

We think the provision in the policy is plain and unam- 
biguous. By its terms it insures against loss if a collision 
occurs while the car is being operated by any driver. To 
interpret the contract to mean that it does not insure 
against loss while the automobile is being operated by an un- 
authorized driver would be to read into it a provision which © 
the parties to the contract had the power and the right to 
insert therein, but failed to do so. We are powerless to 
make a new contract for the parties, or to insert therein a 
provision which they did not assent to. The court can only 
enforce the contract actually made by the parties to it. 

Defendant’s argument assumes that it is liable for loss 
occasioned by collision only while the car is being operated, 
but this is not the condition stipulated for by the parties. 
A collision might occur while the insured car was standing 
still and not being operated by any person. If some other 
person operating a vehicle should carelessly or recklessly 
run into or against the insured car while it was standing 
still and not being operated by any one, we have no doubt 
that the insurer would be liable for the resulting damage. 

It is earnestly urged that there was no collision, within 
the meaning of the terms of the policy, and that the over- 
turning of the car was the cause of the injury to it. The 
evidence shows that the car first ran against the embank- 
ment at the roadside, and that the impact or collision with 
the embankment caused the car to overturn and be wrecked. 
Cases are cited which hold that injuries to cars did not re- 
sult from a collision where the car fell over an embankment 
along the highway, and where a car skidded in loose gravel, 
overturned and was injured. Whatever may be said of 
those cases, they are not applicable to the situation in hand. 
It was the collision with the embankment which caused the 
overturning of the car and the consequent injury to it. The 
embankment was an object, within the meaning of that 
term as used in the policy. Numerous cases, quite similar 
to the one under consideration, have been before the courts, 
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and they generally accord with the conclusion here reached. 
These cases may be found collated in a note to Interstate 
Casualty Co. v. Stewart (208 Ala. 377) 26 A. L. R. 427, 
429, and in a note to Universal Service Co. v. American Ins. 
Co. (213 Mich. 523) 14 A. L. R. 188, 188. 

We find no error in the record, and the judgment is ac- 
cordingly 

AFFIRMED. 


Note—See Motor Vehicles, 28 Cyc. p. 50 (1924 and 1925 
Ann.). 


FRED C. ROGERS ET AL., APPELLANTS, V. TANGIER TEMPLE, 
A. A. O. N. M. S., ET AL., APPELLEES. 


FILED MAY 8, 1924. No. 23539. 


1. Associations: ENFORCEMENT OF RULES: PROVINCE OF COURTS. 
A court of equity will not inquire into the regularity or validity 
of disciplinary proceedings by a voluntary unincorporated asso- 
ciation, not organized for profit, against one of its members, 
when no civil or property right of such member will be affected. 


RIGHT OF MEMBERSHIP. The right of membership and 
those rights incident to it in such organizations do not flow from 
the common law, but from the organization agreement, and the 
power of the association over them is absolute, except where a 
civil or property right of the member is invaded. 


A member has no such severable right in the 
funds of such an association, accruing from initiation fees, dues 
and assessments, as will authorize a court of equity to interfere 
to prevent his wrongful suspension or expulsion from the asso- 
ciation; his remedy, if any, is at law. 


RIGHTS OF MEMBERS: PROVINCE OF CouRTS. Where 
under the agreement of association the member is entitled to 
receive pecuniary benefits under certain circumstances, equity will 
prevent deprivation thereof except by proceedings conducted in 
accordance with the rules of the society, and for that purpose 
will inquire into such proceedings only to determine whether or 
not the association is acting within its jurisdiction. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 
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William H. Herdman and Lawrence Fredericksen, for 
appellants. 


Byron G. Burbank, contra. 


Heard before LETTON, ROSE, DEAN, DAY and Goon, JJ., 
BLACKLEDGE and REDICK, District Judges. 


REDICK, District Judge. 

Action in equity to enjoin Tangier Temple from excluding 
plaintiffs from membership and participation in the affairs 
of the Temple, under an order of suspension issued by the 
Imperial Council claimed to be void for want of jurisdiction. 

The Ancient Arabic Order of the Nobles of the Mystic 
Shrine is a voluntary, unincorporated association, a secret 
society. It is.organized under the lodge system, having a 
supreme lodge, called the “Imperial Council,” as the su- 
preme governing body, and subordinate lodges, called “‘Tem- 
ples,” which receive their charters from the Imperial Coun- 
cil and are subject in every respect to the by-laws, laws and 
edicts of the Imperial Council, which has plenary power to 
suspend and erase the charter of any Temple. The Temples 
have power to adopt by-laws not inconsistent with the con- 
stitution and laws of the Imperial Council. Members of 
the order are elected by the Temple, which elects represen- 
tatives to the Imperial Council. The purposes of the order 
are stated to be “the inculcation of charity, benevolence, 
tolerance and unselfish friendship.” The order pays no 
benefits of any kind to its members, who have no severable 
interest in the property of the order, amounting in value 
to about $50,000, accumulated from entrance fees, annual 
dues, etc. The principal executive officer of the order and 
of the Imperial Council is the Imperial Potentate who is 
vestec with power to suspend any temple or any officer of 
the Imperial Council or Temple until the next session of the 
Council, during the recess of which he has general super- 
vision of the order and is empowered to “do all such other 
acts and perform all such other duties, not inconsistent with 
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this constitution, as, in his judgment, the interests of the 
order require.” 

Prior to November 10, 1921, complaint was made by 
about 75 members (called Nobles) of Tangier Temple to 
the Imperial Potentate concerning the conduct of some of 
the Nobles of the Temple, with a request that Imperial Po- 
tentate investigate; and on that date notice was sent by 
registered mail to the plaintiffs to attend a meeting of the 
Temple on November 18, 1921, to give testimony relative 
to certain charges filed with the Imperial Potentate, which 
notice was duly received by all, except Rogers, who was 
out of the city. On the day fixed, the Imperial Potentate 
attended said meeting and conducted an informal investi- 
gation of the matters complained of, calling each of the 
plaintiffs, except Rogers, separately before him and examin- 
ing them, and examining in all about fifty Nobles. No 
charges were filed against the plaintiffs, and no witnesses 
were produced in their presence, so that the proceedings 
did not take the form of a trial in any sense, but were an 
ex parte investigation for the information of the Imperial 
Potentate. These proceedings resulted in the filing of a 
report by the Imperial Potentate, which was presented 
December 8, 1921, at the annual meeting of Tangier Tem- 
ple. The report contained ten findings and an order of 
suspension of all of the plaintiffs until the next meeting of 
the Imperial Council at San Francisco in June, 1922. The 
report found the parties guilty of infractions of the rules 
of the order in two particulars: First, in the formation of 
a club composed of Nobles, called the Monitors Club, which 
was held to be illegal and in violation of section 6, article II 
of the code of the Imperial Council; and the second, that 
printed ballots had been circulated in and about Tangier 
Temple at the place of election by one Charles F. Hause, 
and various other Nobles, members of the Monitors Club, 
in violation of section 1, article IV of the code. It.was fur- 
ther found that plaintiff Rogers had used vile and inde- 
cent language in referring to Illustrious Potentate Black 
of Tangier Temple. On these findings the order of sus- 
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pension was made by the Imperial Potentate, a copy of 
which findings and order was served upon each of the plain- 
tiffs December 12, 1921. A complete report of these pro- 
ceedings, including the evidence taken before the Imperial 
Potentate, was presented to the Imperial Council at its 
meeting in San Francisco in June, 1922, and under the rules 
was referred to the committee on grievances and appeals. 
The plaintiff Rogers appeared before the committee and 
was heard in his defense. The other plaintiffs made no ap- 
pearance. The committee reported approving and sustain- 
ing the action of the Imperial Potentate in suspending nine 
members of Tangier Temple until the session of the Impe- 
rial Council, and recommended that certain Nobles be re- 
stored to full membership in Tangier Temple; that Nobles 
McHugh, Cole, and Hause be suspended from Tangier Tem- 
ple until July 1, 1923; that Nobles Zimmerman, Bernstein, 
and Dobbs be suspended until July 1, 1924; and that Noble 
Rogers be suspended indefinitely. The report of the com- 
mittee was adopted by the Imperial Council. It will be noted 
that the period of suspension has expired as to all plaintiffs 
except Zimmerman, Bernstein, Dobbs, and Rogers, who 
are the only plaintiffs now having an interest in the con- 
troversy. Upon trial in the district court, there was a find- 
ing and decree for the defendants, and plaintiffs appeal. 

The plaintiffs present the questions for review in the fol- 
lowing language: 

“First: Is it within the power of a voluntary unincor- 
porated fraternal association, which collects fees and dues 
from its members, and from the proceeds thereof has ac- 
cumulated and possesses (other than ordinary lodge para- 
phernalia) a large amount of property and money, to sus- 
pend or expel a member thereof without (a) charges be- 
ing preferred against him, (b) notice thereof to the 
accused, (c) opportunity afforded him to defend against 
same, and (d) trial; the laws of the association containing 
no provision so to do, but to the contrary, clearly and ex- 
pressly providing otherwise; and 

“Second: If such power does not exist and such sus- 
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pension or expulsion is void, what relief will a court of 
equity of this state grant to a member so suspended or ex- 
pelled?”’ 

The position of defendants is that in the absence of a 
civil or property right to be protected, or the infraction of 
a constitutional provision or state law or the public policy 
of the state, a court of equity will not interfere with the 
internal affairs of a voluntary, unincorporated organiza- 
tion, or inquire whether disciplinary measures taken with- 
in the order have been carried out in accordance with its 
rules. They further contend that the Imperial Potentate 
and Imperial Council acted within their powers. And it 
is further suggested that, inasmuch as the proceedings and 
orders complained of were taken and made under the au- 
thority of the Imperial Council, and not by Tangier Temple, 
the action should have been against the Imperial Council 
or its officers and members, who are not made parties. 

With reference to this last point it must be conceded that 
it presents some serious obstacles to the granting of the 
relief prayed by the plaintiffs. The Temple is the creature 
of the Imperial Council, holding its charter at the will there- 
of, and its bounden obedience to a decree of this court would 
place it in opposition to the order of the Imperial Council, 
which, not being a party to this litigation, might subject the 
Temple to its disciplinary action. However, we have con- 
cluded to pass the point without deciding it, in view of the 
importance of the other questions presented to the very 
large membership of the order. 

Regarding the second contention of defendants above 
noted, we do not consider a discussion thereof necessary, 
in view of our conclusion upon the first point, which, to- 
gether with the contentions of the plaintiffs, present the sin- 
gle question whether the case made by the plaintiffs pre- 
sents a situation within the jurisdiction of a court of equity. 

It has long been established as a general principle of 
equity jurisprudence that jurisdiction will not be taken of 
controversies between individuals except to protect some 
civil or property right, the civil right referred to being one 
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which is guaranteed by Constitution, statute, or the law of 
the land; and the principle has many times been applied to 
controversies between voluntary, unincorporated associa- 
tions and their members, and relief has been denied almost 
without exception, where the only question involved is one 
of discipline of its members by the society. 

In Froelich v. Musicians Mutual Benefit Ass’n, 93 Mo. 
App. 3838, it was said: ‘So long as the association remains 
a voluntary one the courts have no jurisdiction over it and 
the courts will not interpose between it and a member ex- 
cept for the sole purpose of protecting an interest the mem- 
ber may have in the property of the association.” 

In State v. Georgia Medical Society, 38 Ga. 608: ‘While 
it remained a voluntary society, the courts had no jurisdic- 
tion over it, if it violated no law of the state, and its mem- 
bers had no property in its membership which the law 
could protect.” 

And in In re Sawyer, 124 U. S. 200: “The office and ju- 
risdiction of a court of equity, unless enlarged by express 
statute, are limited to the protection of rights of property.” 

See, also, People v. Masonic Benevolent Ass’n, 98 Il. 635; 
People v. McWeeney, 259 Ill. 161; Atkinson v. Doheity & 
Co., 121 Mich. 372. In Allen v. Chicago Undertakers Ass’n, 
232 Ill. 458, it was held that equity will not enjoin the ex- 
pulsion of a member from a corporation organized not for 
profit, and that his remedy is at law. And in Crutcher v. 
Order of Railway Conductors, 151 Mo. App. 622, it was held 
that, even in a case where a member was entitled to the 
benefit of an insurance policy and had been wrongfully ex- 
pelled, equity would not interfere, and that he had a com- 
plete remedy at law upon the policy, because, if the ac- 
tion of the association was void, his legal rights were not 
affected. 

Counsel for appellants has cited a number of cases which 
are supposed to announce a different doctrine than the one 
above stated, or to establish exceptions to the general rule. 
A few of these cases will be examined. Jones v. State, 28 
Neb. 495, was a criminal prosecution in which the defend- 


172 NEBRASKA REPORTS. [Vou. 112 


Rogers v. Tangier Temple. 


ant was charged with disturbing a religious meeting, and 
his guilt or innocence depended upon the solution of the 
question whether or not he was’'a member of the religious 
body. The church claimed that he had been expelled by 
resolution of the congregation, and the court held that it 
was necessary for the state to show an expulsion in accord- 
ance with the rules of the society, or, if there were no such 
rules, that “a charge must be made against him, and no- 
tice given to him to make his defense, and opportunity 
presented to make the same,” and that, inasmuch as no such 
proceedings were taken, the attempted expulsion was void. 
It will be observed at once that the inquiry into the validity 
of the expulsion was necessary to protect the civil right of 
the defendant to his liberty or to his property in case a fine 
were imposed. Moreover, the question arose collaterally, 
and not between the member and the society. Hall v. Su- 
preme Lodge, K. of H., 24 Fed. 450, was an action at law 
on a benefit certificate for $2,000, and the court found the 
alleged suspension void, and that the heirs were entitled to 
recover—another case where it was necessary to inquire 
into the proceedings to protect a property right. From the 
opinion in O’Brien v. South Omaha Live Stock Exchange, 
101 Neb. 729, appellants quote the following: 

“While the disciplinary proceedings in a voluntary asso- 
ciation are quasi-judicial in character, courts do not ordi- 
narily interfere except to discover whether such proceed- 
ings have been conducted in good faith and in pursuance 
to rules and by-laws that are not obnoxious to public policy 
nor to the law of the land.” 

But in that case, which was an action at law to recover 
the value of the certificate of membership, the proceedings 
of the exchange were found to be regular, and a reversal 
of the judgment for the plaintiff was based upon the prop- 
osition that the plaintiff had no property right in the 
certificate. There was one concurring and one dissenting 
opinion, the latter being concurred in by the chief justice; 
the dissent being upon the ground that, assuming the validi- 
ty of the expulsion, the certificate was a species of proper- 
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ty, the value of which could be recovered by the plaintiff 
upon his membership being severed. This case is no au- 
thority for the proposition that a court of equity would take 
jurisdiction in the absence of a property right to be pro- 
tected. 

The cases now to be examined appear to furnish fe ake 
est measure of support to appellants’ contention. Gardner 
v. East Rock Lodge, 96 Conn. 198, was where the by-laws 
of the order fixed the penalties for offenses committed by 
members as reprimand, suspension for a definite term, ex- 
pulsion, and a fine not exceeding $5, and the lodge ordered 
the suspension of three of the members until they paid to 
the lodge the sum of $144 the amount of costs and expenses 
of the lodge in a proceeding against such members, and 
it was held that the judgment of the lodge was void, and 
that the judgment of the lower court dismissing the appeal 
on the ground that plaintiffs had failed to appeal to the 
highest tribunals of the lodge was erroneous, for the reason 
that no duty to appeal from a void judgment existed. The 
action was to enjoin the defendant from denying plaintiff 
the privileges of a member of the society, compelling his 
restoration to membership, and for $1,000 damages. At 
page 206 it is said: 

“In the present case, which is not a case where the charg- 
es involve property rights, but relates to discipline and 
damages as the incidental result of the unlawful infliction 
of discipline, the mass of decisions directly involving prop- 
erty rights are of little weight.” © 

But it appears that among the privileges of membership 
of which plaintiff was deprived by the suspension was the 
“receipt of sick benefits, and the like.’’ While the case makes 
for the appellant in its announcement of general principles 
and its result in remanding the case for further proceed- 
ing, still it does appear that by the act of suspension the 
plaintiff was deprived of sick benefits to which he was en- 
titled as a member, and this surely was a property right 
within the jurisdiction of a court of equity to protect. Burke 
v. Monumental Division, No. 52, B. of L. E., 273 Fed. 707, 
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was another case in which an expulsion without notice of 
the charge was held void, but in which an injunction was 
held proper because the membership carried with it the 
right to certain pecuniary benefits which would be lost by 
the expulsion, and upon the ground that the remedy at law 
to recover such benefits was inadequate. That case further 
held that mandamus to restore his membership would have 
been proper in the case of an incorporated association, but 
that, defendant being unincorporated, equity would grant 
the relief. In Langnecker v. Trustees of Grand Lodge, A. 
O. U. W., 111 Wis. 279, the effect of the expulsion was to 
deprive the member of insurance. Malmsted v. Minneapolis 
Aerie, F. O. of E., 111 Minn. 119, was an action at law to 
recover damages for wrongful expulsion. Anderson v. 
Amidon, 114 Minn. 202, was an action at law by a commer- 
cial club to recover delinquent dues. These cases do not 
aid the plaintiffs. 7 

Plaintiffs, however, cite two cases from Texas which sup- 
port their contention. In Willis v. Davis, 233 S. W. (Tex. 
Civ. App.) 1035, it is held: 

“Where a member of a voluntary association has been 
convicted of an offense and expelled in violation of the 
rules and by-laws of the association, and where no by-laws 
or other laws of the association make any adequate al- 
lowance for relief by appeal from such conviction and ex- 
pulsion, such member may resort to equity for relief.” 

And at page 1037, Lane, J., uses the following language: 
“It is well settled that the courts will not interfere with 
the decisions of any kind of voluntary association in dis- 
ciplining, suspending or expelling its members where no 
property rights are involved, except to ascertain whether 
or not the proceeding was pursuant to the rules and laws 
of such an association, whether or not it was in good faith, 
and whether or not there was in it anything in violation of 
the Jaw of the land. Brown v. Harris County Medical So- 
ciety, 194 S. W. (Tex. Civ. App.) 1179, and authorities 
there cited.” 

The case contains no discussion of the question, nor other 
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citation of authorities. The opinion in the Brown case was 
written by the same Justice Lane, in which he says (p. 
1181): ' 

“We have found no authority for holding that, where a 
member of a voluntary association has been convicted of an 
offense and expelled in violation of the rules and by-laws of 
the association, and where the by-laws and other laws of 
the association do not allow adequate relief by appeal from 
such conviction and expulsion, such member may not re- 
sort to a court of equity for relief. We think the uniform 
holding of all courts is to the contrary. In 26 Cyc. 345, 
the rule of law is thus stated: ‘As a rule the writ will not 
be granted until the relator has exhausted the means of re- 
lief and remedies by objection, defense, appeal, * * * 
afforded him by the by-laws and rules of the corporation, 
unless such remedies are inapplicable or unreasonable and 
inadequate, or would prove vain and useless.’ ” 

The citation from Cyc. is found under the topic ““Manda- 
mus,” and of the 13 cases cited in support of the proposi- 
tion we have examined 11 and found one only in which a 
voluntary, unincorporated association was involved; the 
other 9 being cases where the writ was directed to corpo- 
rations, and in a majority of them a direct property inter- 
est was involved. While the statement of the law in Cyc. 
as applied to the remedy of mandamus is fully supported by 
the authorities cited, we fail to perceive their application to 
either the Willis or the Brown cases, and, therefore, we 
do not feel that we should follow them. 

The general proposition that equity interferes with this 
class of cases only to protect civil or property rights finds 
support in a number of cases in this jurisdiction, but it 
would extend this opinion to too great length to enter into 
a discussion of them. For the information of the student 
we refer to Pounder v. Ashe, 44 Neb. 672; Bonacum v. Mur- 
phy, 71 Neb. 463, 487; Bonacum v. Harrington, 65 Neb. 
831: Powers v. Budy, 45 Neb. 208. 

It is finally contended that the case at bar involves the 
property right of the plaintiffs in the funds and property 
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of the temple, and two cases are cited: Grand Grove v. Gart- 
baldi Grove, 180 Cal. 116, and Spiritual and Philosophical 
Temple v. Vincent, 127 Wis. 93. In the first case the su- 
preme body had attempted to forfeit the charter of the 
temple, and brought an action at law to recover funds be- 
longing to the temple in the hands of its treasurer. There 
was no question but that the fund belonged to the temple, 
and the court having found the forfeiture of the charter in- 
valid under the rules of the order sustained a demurrer to 
the petition. In the second case the contest was between 
two factions of the society as to the custody of the common 
fund. Neither of these cases involved any individual claim 
by a member of the organization to the fund or any part 
thereof, but concerned only the ownership of the fund as a 
whole, the dispute being as to which organization had title. 
The cases do not support plaintiffs’ contention, and, on the 
other hand, it seems to be well established that, in organi- 
zations of the kind under consideration, members have no 
severable interest or right of property in the common fund. 
Franklin v. Burnham, 40 Mise. (N. Y.) 566; Lawson »v. 
Hewell, 118 Cal. 618; Local Union v. Barrett, 19 R. I. 668. 

We find no error in the record, and the judgment of the 
district court is ; 


AFFIRMED. 


Note—See Associations, 5 C. J. p. 1864, sec. 101; p. 1352, 
sec. 63; p. 1357, sec. 78. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, RELA- 
TOR, V. CHICAGO & NORTHWESTERN RAILWAY 
COMPANY, RESPONDENT. 


FILED May 14, 1924. No. 24133. 


Original proceeding in mandamus to compel respondent 
to operate trains. Writ allowed, and motion to vacate over- 
ruled. 
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O. S. Spillman, Attorney General, and Hugh La Master, 
for relator. 


Wymer Dressler, R. D. Neely and Paul S. Topping, con- 
tra. ; 


Heard before MorrissEy, C. J., LETTON, ROSE, DEAN, 
Day, Goop and THOMPSON, JJ. 


PER CURIAM. 

On May 8, 1924, the respondent notified the Nebraska 
state railway commission that on Sunday, May 11, it would 
cease daily train service between certain points in this ‘state, 
and cease Sunday train service between other points within 
the state. This is an application for a peremptory writ of 
mandamus to compel respondent to run these trains because 
permission to discontinue the same had not been granted 
by the state railway commission. Permission to discon- 
tinue was necessary under a general order of the commis- 
sion made April 8, 1908, which had been in force since 
April 20, 1908, of which the respondent had been duly noti- 
fied and which had been complied with heretofore by re- 
spondent. The application was heard ex parte upon Satur- 
day, May 10, and the peremptory writ allowed. On Mon- 
day, May 12, a motion was made to vacate the order for 
the reason that the writ was issued without notice; that it 
was improvidently issued, the facts stated in the applica- 
tion being untrue; that the order of April 8, 1908, is null 
and void and was made without jurisdiction, and is in vio- 
lation of the Fourteenth amendment to the Constitution 
of the United States, and is an undue burden upon interstate 
commerce. Evidence was submitted and considered. The 
court being of the opinion that the only question before it 
was with respect to the jurisdiction of the state railway com- 
mission to make the order of April 8, 1908, and being of the 
opinion that the railway commission possessed jurisdiction 
to make such order under the Constitution and statutes of 
the state, and that respondent must obtain the permission 
of the railway commission in order to discontinue the ser- 


178 NEBRASKA REPORTS. [VoL. 112 


Davis v. Davis. 


vice, the order was modified, and the motion to vacate the 
peremptory order overruled. 
MOTION OVERRULED. 


Note—See Railroads, 33 Cyc. p. 657. 


Mary DAVIS, APPELLANT, V. JOHN SAMUEL DAVIS, 
APPELLEE. 


FILED May 26, 1924. No. 22719. 


1. Trusts: RESULTING TRUSTS: Proor. The theory of a resulting 
trust is based upon the intention which the law imputes to the 
parties, and to establish such a trust the proof must be clear 
and convincing. 


2. Evidence examined, and held insufficient to establish a resulting 
trust in favor of plaintiff in the 80-acre tract of ground de- 
scribed in plaintiff’s petition. 


3. Limitation of Actions: RENTS. The statute of limitations 
(Comp. St. 1922, sec. 8512) may run in favor of one in possession 
of lands so as to bar a claim for rents and profits beyond the 
period fixed by the statute. 


4. Evidence: SUFFICIENCY. The evidence supports the findings of 
the trial court as to the rental value of the property in contro- 
versy and the amount to be credited to defendant for the use of 
improvements placed thereon, and such findings are approved. 


5. Homestead. A homestead may be composed of contiguous parts 
of different governmental subdivisions, notwithstanding the ex- 
istence of a public highway over a section line dividing the 
tracts. 


POWERS OF PROBATE CourRT. The widow’s right of 
homestead, if any, in lands of which her husband died seised 
vests immediately upon his death, and a probate court is with- 
out jurisdiction to enter any order affecting her interest therein 
other than the mere finding and determination of her status as 
such widow. 


APPEAL from the district court for Richardson county : 
JOHN B. RAPER, JUDGE. Affirmed. 


Lambert & Hawaxby and O. P. Coshow, for appellant. 


Kelligar, Ferneau & Gagnon, contra. 
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Heard before MORRISSEY, C. J., ROSE, DAY and Goon, JJ., 
and REDICK, District Judge. 


MORRISSEY, C. J. 

This is an action in equity to establish equitable owner- 
ship in plaintiff of 80 acres of land in Richardson county, 
and to decree plaintiff entitled to a one-third interest dur- 
ing her life in all other real estate of which her husband 
died seised and now held by defendant, and for an account- 
ing by defendant, her son, of the rents and profits of the 
real estate involved since the death of her husband in 1895. 

In 1870 or 1871 plaintiff and her husband, John W. 
Davis, came to the state of Nebraska and purchased 80 
acres of land in Richardson county with money belonging 
to plaintiff. Later more land was acquired. Title to the 
land was taken in the name of John W. Davis and was so 
held by him during his lifetime. The married life of plain- 
tiff and her husband appears to have been an unhappy one, 
and culminated in plaintiff leaving her home and living 
apart from her husband until shortly before his death, when 
she returned to him and nursed him through his last sick- 
ness. During the period of separation the husband depos- 
ited money to plaintiff’s credit in a local bank in the amount 
of $1,500, which sum was apparently drawn out and used 
by plaintiff, and according to defendant’s witnesses was 
‘accepted in the nature of a settlement of their respective 
accounts. 

By will John W. Davis bequeathed and devised to his 
wife, “just such portion of my personal and real estate as 
she may be entitled to by law and no more.” Provision was 
also made in the will for the payment of all debts and fu- 
neral expenses and the erection of a monument on his grave. 
A small bequest was made to his daughter and the balance 
of the estate was bequeathed and devised to his son, de- 
fendant in this action. On probate of the will one-third 
of the personal property and a life estate in one-third of 
all the real estate owned by John W. Davis at the time of 
his death was set over to the widow. Defendant was de- 


180 NEBRASKA REPORTS. [VoL. 112 


Davis v. Davis. 


creed to be the owner of the real estate, subject only to the 
life estate of the widow, and he has ever since paid the 
taxes assessed against the property and has paid plaintiff 
annually one-third of the rental value of the property, less 
one-third of the taxes. 

The trial court found that plaintiff should not recover the 
fee title to the 80 acres first purchased, but that she was 
entitled to a homestead right in this land as well as in an- 
other 80 acres adjoining it but lying in another section, 
notwithstanding a public road ran along the section line 
between the two tracts. And the court allowed plaintiff the 
reasonable rental value of the 160 acres for the years 1916, 
1917, 1918, 1919, 1920, and 1921, but disallowed claims for 
prior years because barred by the statute of limitations. 
Plaintiff was also awarded a one-third dower interest in all 
other land owned by John W. Davis at the time of his death. 
Defendant was allowed a small sum for the use of improve- 
ments he had placed upon the land. 

Plaintiff appeals from that part of the decree denying 
her ownership in fee of the original 80 acres and from the 
allowance to defendant of compensation for the use of the 
improvements placed thereon. Defendant has taken a cross- 
appeal from that part of the decree which gives plaintiff 
a homestead right in the entire 160 acres, and from the 
granting of a dower interest in the balance of the land, and 
from the amount of the rent to be paid, claiming that the 
allowance is excessive. 

Appellant’s first assignment of error is that the owner- 
ship of the original 80-acre tract was not correctly decided. 
She urges that a resulting trust in her favor has been suffi- 
ciently shown. “Parol evidence to establish a resulting 
trust must be clear, unequivocal and convincing.” Doane 
v. Dunham, 64 Neb. 135. The theory of a resulting trust is 
based upon the intention which the law imputes to the par- 
ties, and proof of this intention must be full and satisfac- 
tory. In the instant case there is no evidence that plaintiff 
ever claimed to own the land. It is true that John W. Davis 
in his lifetime frequently acknowledged that his wife con- 
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tributed all or part of the money used in establishing their 
home, but plaintiff doe# not show that this may not have 
been a loan or gift, whether repaid or not. The evidence 
is not sufficient to raise a trust, while it is ample to support 
the finding of the trial court. 

Plaintiff urges that her recovery for rents and profits 
should not be limited to four years next preceding the bring- 
ing of the action. Without passing on the question of wheth- 
er or not such limitation should be made in case of a trust, 
suffice it to say that this case presents merely a personal 
action against one wrongfully in possession and the statute 
of limitations, section 8512, Comp. St. 1922, applies. 

Plaintiff complains that the amount allowed her for rent’ 
was inadequate, but the court based its finding upon the 
testimony of competent witnesses as to the rental value of 
the land, and that finding will not'be disturbed. 

There is no merit in plaintiff’s contention that defendant 
should not have been granted an allowance for repairs and 
improvements, since it appears from the testimony of reli- 
able witnesses that the improvements added increased the 
rental value of the land. 

On behalf of the cross-appellant it is urged that the court 
erred in granting plaintiff a homestead right in the full 
160 acres. The original 80 acres were purchased in 1871, 
and another 80-acre tract was added in 1875, and both were 
used and operated as one farm. The two tracts are sepa- 
rated by a public highway, but are nevertheless contiguous, 
since the fee to public highways remains in the landowner, 
the public having but an easement. Nor is it required that 
a homestead be included in one governmental subdivision, . 
for as said in Tindall v. Peterson, 71 Neb. 160: ‘“‘A home- 
stead may be composed of contiguous parts of different 
governmental! subdivisions.” 

The cross-appellant further urges that the court erred in 
allowing plaintiff homestead rights in any of the property, 
and relies upon the proposition that any such rights were 
barred by the probate proceedings had in 1896 by which 
she was given a life interest in one-third of all the property. 
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The district court ruled in effect, and rightly we believe, 
that the probate proceedings did not defeat such of plain- 
tiff’s rights as were not barred by the statute of limitations. 
The widow’s right of homestead, if any, in lands of which 
her husband died seised vests immediately upon his death, 
and a probate court is without jurisdiction to enter any 
order affecting her interest therein other than the mere 
finding and determination of her status as such widow. 
Fischer v. Sklenar, 101 Neb. 553. 

The record is free from error; the evidence amply sup- 
ports the, judgment of the trial court, and it is 

AFFIRMED. 


Note—-See Homesteads, 29 C. J. p. 832, sec. 114; p. 1030, 
sec. 529—Limitation of Actions, 25 Cyc. p. 1107 (1925 
Ann.)—Trusts, 39 Cyc. pp. 105, 160, 166. 


STATE, EX REL. CLARENCE A. DAVIS, ATTORNEY GENERAL, 
APPELLEE, V. AMERICAN STATE BANK ET AL., 
APPELLEES: BANKERS AUTOMOBILE 
INSURANCE COMPANY, APPELLANT. 


Fivep May 26, 1924. No. 22762. 


Banks and Banking: GUARANTY FuND: Deposit. Where a bank 
in good faith receives negotiable paper from a customer and, in 
place of paying the money over the counter at the time the notes 
are negotiated, issues to him a certificate of deposit payable at 
a future date, no fraud or collusion being shown, the legal effect 
is the same as if the money itself had actually been placed unon 
deposit, and. as respects the bank guaranty fund, the deposit 
evidenced by the certificate so issued stands upon the same foot- 
ing as any other deposit. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. MORNING, JUDGE. Reversed. 

Burkett, Wilson, Brown & Wilson, and Sterling F. Mutz, 
for appellant. 


Claude S. Wilson, Albert S. Johnston and F. B. Sidles, 
contra. 
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Heard before MORRISSEY, C. J., LETTON, DEAN and DAY, 
JJ., and REDICK, District Judge. 


LETTON, J. 

The American State Bank of Lincoln is now insolvent and 
is in the hands of a receiver. A claim, based upon a certifi- 
cate of deposit for the sum of $13,000 issued by the bank 
and payable to the Bankers Automobile Insurance Com- 
pany of Lincoln, was filed with the receiver for allowance. 
He refused to allow or pay the same. In the meantime the 
insurance company became insolvent and was taken in 
charge by the department of trade and commerce of this 
state, under special agent Whitney. A hearing was had 
in the district court, where the receiver filed objections to 
the allowance of the claim. The court found that the certifi- 
cate was a just and proper claim against the bank, but “is 
not a valid claim to be paid out of the state guaranty fund, 
since it does not represent any actual deposit of money or 
its equivalent.’’ The insurance company has appealed. 

There is practically no conflict in the testimony. The 
certificate of deposit upon which the claim is based was 
issued by the bank and delivered to George W. Woods, 
cashier of the Lincoln State Bank, of Lincoln, on June 18, 
1921. It was given as part payment upon the amount due 
upon two certificates of deposit, maturing on that date, 
which had been issued to the insurance company on April 
18, 1921. The Lincoln State Bank held these certificates as 
collateral security to a loan to the insurance company. 
When the bank accepted these certificates as collateral they 
were assured by Mr. Whitney, the agent of the department 
of trade and commerce, in charge of the insurance company, 
and by Mr. Hart, the head of that department, and who was 
also the head of the banking department of the state, that 
there was no defense against them and they would be paid 
at maturity. When they were then presented for payment, 
the cashier and managing officer of the bank and Mr. Hart 
requested Woods to accept part payment in money and take 
a renewal certificate for a part of the amount due on the 
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certificates. There being no dispute or question as to the 
validity of the obligations, Woods accepted the present cer- 
tificate as a renewal] of one and was paid the balance of 
the amount due, including interest. The certificate was 
placed with the other collateral in the Lincoln State Bank. 
The insurance company afterwards paid its note, and the 
certificate was delivered to that company. 

It was stipulated that suits have been brought by the 
bank and by the receiver upon some of the notes taken by 
the bank in exchange for the original certificates of de- 
posit, and that the makers are defending upon the ground 
that these notes were obtained by fraud and that the bank 
is not a holder in due course. 

Maixner, who was then the president of the insurance 
company, testified that he conducted the transaction with 
Mr. Dwiggins, the president of the bank, whereby the orig- © 
inal certificates were issued; that at that time he was the 
owner of the promissory notes for which the certificates of 
deposit were issued, and the insurance company had no 
interest in them. The real facts seem to be that Maixner 
had made a contract with the insurance company at the time 
of its organization whereby he was to float the stock of the 
corporation and receive the 10 per cent. promotion fee al- 
lowed by the insurance department of the state; that che 
agreement was that he should underwrite $250,000 of the 
common and preferred stock of the insurance company and 
was to place in the treasury of the company $100,000 in 
securities. To comply with this contract Maixner, who 
was or had been president of the State Bank of Ceresco, 
had apparently procured to be issued to himself without 
consideration a certificate of deposit of that bank for 
$25,000. This he had delivered with other securities to 
the insurance company, and it was in order to take up this 
spurious certificate that he negotiated the notes and took 
in exchange the original certificates of deposit. He pro- 
cured these to be issued in the name of the insurance com- 
pany and then delivered them to it to take up the Ceresco 
bank certificate. He testified that as an officer of the in- 
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surance company he had repeatedly taken notes belonging 
to the insurance company to the bank and received in ex- 
change therefor certificates of deposit payable to the in. 
surance company, the maturity of which was invariably 
fixed at a later time than the maturity of the notes, and 
that the understanding was that if the notes were not paid 
at maturity they would either be paid or other notes sub- 
stituted therefor, and that this was. the understanding as 
to the notes indorsed and delivered by him at the time the 
original certificates were issued. Both Maixner and Dwig- 
gins testified that there was no agreement that the certifi- 
cates of deposit should not be cashed until the notes had 
been paid. The evidence is that all notes negotiated in the 
prior transactions of this nature had been paid to the bank. 
Dwiggins testified that the certificates were issued in the 
regular course of business, but the maturity was made far 
enough in advance so that he would be sure the notes would 
be collected. 

Maixner was not a stockholder or officer in the Ameri- 
can State Bank. The insurance company has received cash 
or its equivalent for all of the stock issued to Maixner un- 
der the underwriting contract, except for this $13,000. 

One of the principal contentions of the state in this case 
is that, since no money was actually deposited at the time 
of the issuance of the original certificates, no deposit was 
made for which the guaranty fund is liable; that it is only 
liable to depositors, and that the insurance company is not 
a depositor. In the case of State v. Banking House of A. 
Castetter, 110 Neb. 564, decided since the briefs in this case 
were filed, it is said: ‘We think the presence of the actual 
money is not a prerequisite to a deposit. If I discount a 
note at a bank and the proceeds thereof are placed to my 
credit, no actual money passes, but it could not be claimed 
that such proceeds were not a deposit.” The opinion states 
the reasons for the rule and is supported by the following 
cases: Fourth Nat. Bank v. Bank Commissioner, 110 Kan. 
380; Ellis v. State, 188 Wis. 518; McCormick v. Hopkins, 
287 Ill. 66; State v. Shove, 96 Wis. 1. A pertinent fact is 
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that the bank could and would have paid the entire amount 
due at the time the original certificates were presented for 
payment but for the fact that the head of the banking de- 
partment requested, in order to accommodate the debtor 
bank, that the $13,000 certificate be renewed and the time 
extended for its payment. There is no proof that the notes 
for which the original certificates were given could not at 
that time have been sold, or negotiated to some other bank. 
The fact that, after the general financial] situation had be- 
come acute, payment of them, or some of them, was after- 
wards resisted might tend to prove that Dwiggins did not 
exercise good judgment in taking them, but since like trans- 
actions had often been had before without loss to the bank 
the natural tendency would be to accommodate the custom- 
er. The most careful bankers sometimes err in extending 
credit or in discounting notes. The transaction must be 
considered as it appeared to the parties at that time, and not 
as subsequent events may have changed the situation. That 
which would be good judgment under normal circumstan- 
ces may prove to have been unwise in the light of extraor- 
dinary or unusual subsequent events, such as periods of 
unlooked-for financial depression. To sum up, where a 
bank in good faith receives negotiable paper from a custom- 
er and, in place of paying the money over the counter at 
the time the notes are negotiated, issues to him a certificate 
of deposit payable at a future date, no fraud or collusion 
being shown, the legal] effect is the same as if the money it- 
self had actually been placed upon deposit, and, as respects 
the bank guaranty fund, the deposit evidenced by the cer- 
tificate so issued stands upon the same footing as any other 
deposit. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 


Note—See Banks and Banking, 7 C. J. p. 485, sec. 15 
(1925 Ann.). 


VoL. 112] JANUARY TERM, 1924. 187 


Stroman v. Atlas Refining Corporation. 


BURR STROMAN, APPELLEE, V. ATLAS REFINING CORPORATION 
ET AL., APPELLANTS. 


FILED MAY 26, 1924. No. 22783. 


1. Action: ACTIONS FoR DECEIT: ASSIGNABILITY. A cause of ac- 
tion based upon deceit and misrepresentation survives in this 
state, and is therefore assignable. 

2. Evidence: FRAUD: EstTopreL. In an order for the purchase of 
stock, a written provision that “No conditions or agreements 
either verbal or written, or other than those printed herein, shall 
be binding upon the corporation. This contract is signed with 
full knowledge of the plans of organization of the corporation” 
—does not estop the purchaser from establishing that false and 
fraudulent representations were made in order to induce such 
purchase. 

3. Corporations: SALE or Stock: FRAupD. Where the directors of 
a corporation were also the promoters thereof, and were active 
in its organization and promotion, were fully informed as to its 
assets and property, and either made false and fraudulent repre- 
sentations themselves or were cognizant of false representations 
made by their agents, they, as well as the corporation, are 
chargeable with fraud. 

PROMOTERS: FRAUD. Promoters stand in a fiduciary 
relation to subscribers for stock and to those whom it is expected 
will purchase stock from the corporation. It is their duty to act 
in good faith with such intending purchasers, and they may not, 
either by themselves or by agents, fraudulently misrepresent the 
actual facts as to assets and property of the corporation. 

5. Appeal: REVIEW. It is the duty of counsel to point out specifi- 
cally alleged errors, and unless the briefs indicate at what page 
of the bill of exceptions these may be found the court will not 
search for nor consider them. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


Fawcett & Mockett and T. S. Allen, for appellants. 
Hastings & Coufal and John S. Bishop, contra. 


Heard before MorrissEy, C. J., LETTON and Day, JJ., 
BLACKLEDGE and REDIcK, District Judges. 


LETTON, J. 
The plaintiff, for himself and as trustee for 41 others 
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whose respective claims had been assigned to him, brought 
this action to recover damages alleged to have been sus- 
tained by reason of false and fraudulent representations 
made to each of them to induce the purchase of shares of 
stock in the Atlas Refining Corporation, defendant. The 
other defendants were joined as directors and promoters, 
and as actively engaged in the conduct of the affairs of the 
corporation. 


It is alleged that the stock was issued to each of the office- 
holding defendants without consideration; that each of 
them, in order to induce the purchase of stock, made a large 
number of false and fraudulent representations set forth 
in the petition; that, relying on these false representations, 
plaintiff and his assignors purchased the stock at the rate 
of $100 a share; and that the stock was, and is, worthless. 
Defendants, though answering separately, set up substan- 
tially the same defenses. They are: That the petition does 
note state sufficient facts to constitute an action; that there 
is a misjoinder of parties and causes of action; that the 
contracts contained a clause, “No conditions or agreements 
either verbal or written, or other than those printed herein, 
shall be binding upon the corporation. This contract is 
signed with full knowledge of the plans of organization of 
the corporation”—and plaintiffs are therefore estopped to 
claim fraud; that there was not authority in the sellers of 
stock to make any contract with reference to the same other 
than that printed. The answers also contained a general 
denial. Judgment was rendered in favor of plaintiff for 
only a part of the damages claimed, the court having in- 
structed the jury that there was no proof of false and fraud- 
ulent representations as to a number of plaintiff’s assignors. 


The errors assigned are in substance as follows: (1) That 
several actions in tort cannot be joined and suit brought 
in the name of an assignee, and therefore that there is a 
misjoinder of parties. The general rule is that, if a cause 
of action in tort survives, it may be assigned. A cause of 
action such as this survives in this state, and is therefore 
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assignable. Forbes v. City of Omaha, 79 Neb. 6; 5 C. J. 888, 
sec. 54, 889 sec. 55. 

(2) , That the verdict is contrary to the evidence, and 
that there was no evidence as to the value of the stock. It 
is impracticable within the proper limits of this opinion to 
relate all the facts in evidence with reference to the pro- 
motion, and as to the affairs of the corporation and the 
method in which the sale of stock was carried on. But it 
is clear that most of the tangible assets of the company 
about which the representations were made possessed no 
actual value unless and until paid for. There is evidence 
that the title to property of considerable value, which was 
represented to be in the corporation, was in fact in the 
names of other persons, and the corporation had nothing 
but a mere contract or option to buy the same, which it 
had never exercised and could not exercise if it would. In 
fact the estimates and representations made by the sales- 
men were largely based upon hope and faith and were tinted 
with the roseate hues of imagination. The evidence estab- 
lishes actionable fraudulent misrepresentations. 

It is said that, where the contract provides that the com- 
pany will not be bound by statements of an agent, but only 
by the written provisions of the contract, a corporation or 
its officers are not bound by representations outside of those 
contained in the written order, and that the written agree- 
ment heretofore set forth was sufficient to release the cor- 
poration from liability for any promises or representations 
outside of those contained in the writing. But the written 
limitation is not against representations, but merely against 
“conditions or agreements,” and knowledge of the “plans of 
organization” does not include knowledge of all its assets. 
There is no contention in this case that the agents made 
any “conditions or agreements” inconsistent with the writ- 
ten order. Even if this clause be given the fullest force, 
it cannot apply to the facts in this case, nor limit the lia- 
bility of the corporation for false and fraudulent represen- 
tations made by its agents. As pointed out in Schuster v. 
North American Hotel Co., 106 Neb. 679, in order to ac- 
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complish a sale, the stock-selling agent must perforce make 
some representations in respect to that which he is selling, 
and as to these he may bind his principals even though 
there is a provision in the contract (not found in the pres- 
ent case) that ‘“‘No conditions, agreements or representa- 
tions, other than those printed above, shall bind the said 
company.” 

(3) That the court erred in holding that a director of a 
corporation is liable for such false representations where the 
director did not know of, approve or ratify the action of the 
agent. The evidence establishes that the defendants served, 
other than the corporation itself, were active in the promo- 
tion and organization of the corporation and knew of the 
manner in which its stock was being sold. Defendant 
Bevard actively participated in the sale of stock. Defend- 
ant Armstrong, among other things, prepared for circula- 
tion a flamboyant letter with respect to the assets of the 
corporation used by agents in the sale of stock. It is shown 
that a number of purchasers relied largely upon the Arm- 
strong letter, knowing that Mr. Armstrong was the presi- 
dent of the Armstrong Clothing Company, a reputable cor- 
poration doing business in Lincoln. Defendant Thompson 
knew the state bureau of securities had refused permission 
to the company to sell stock in this state on account of the 
unsatisfactory condition of its property, and although he 
knew the agent selling stock had no permit, he made no 
effort to stop the sale, to correct or stop the misrepresenta- 
tions, or to return any of the funds received for such illegal 
sales. He knew that if the actual] facts had been fully stated 
to intending purchasers no man of ordinary common sense 
would buy. 

(4) It is asserted that it was essential, in order to find 
the officers of the corporation liable, that they must have 
entered into a conspiracy to sell this stock, and that, since 
the court instructed the jury that there was no proof of con- 
spiracy, the verdict cannot stand. The purpose of the stock- 
selling campaign was to procure money for the benefit of 
defendants. Each of these defendants assisted either ac- 
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tively or tacitly in accomplishing this purpose. They were 
promoters as well as directors, and, under the law, are held 
to the exercise of good faith. Promoters stand in a fidu- 
ciary relation to subscribers for stock and to those whom 
it is expected will purchase stock from the corporation. 
It was the duty of each of these promoters to see that the 
stock-selling agencies acting for them were acting in good 
faith and were not fraudulently misrepresenting the prop- 
erty and assets of the corporation; and it was further 
their duty to see that the money procured by the sale of 
stock was in good faith devoted to the purposes for which 
the corporation was organized. Torrey v. Toledo Portland 
Cement Co., 158 Mich. 348; Hinkley v. Sac Oil & Pipe Line 
Co., 132 Ja. 396; Yeiser v. United States Board & Paper Co., 
107 Fed. 340; Camden Land Co. v. Lewis, 101 Me. 78; Man- 
gold v. Adrian Irrigation Co., 60 Wash. 286; Moore v. War- 
rior Coal & Land Co., 178 Ala. 234; 14 C. J. p. 253, secs. 
285, 286, p. 267, sec. 309, and notes. 

It is next assigned that the court erred in refusing to 
give instructions Nos. 1, 2, 3, 4, and 10, requested by de- 
fendants, and that the verdict is contrary to instruction 
No. 9, given by the court. There is no argument made to 
support this assignment, except with respect to instruction 
No. 10. The court upon its own motion instructed the jury 
in substance that the officers of a corporation are not orig- 
inally personally bound by the contracts of the corporation 
or by its frauds, but they may be bound if they have knowl- 
edge of the fact that fraud is being practiced, and if they 
assent to the same and approve it; and, further, that they 
should not find against the officers of the corporation, nam- 
ing them, “unless you find by a preponderance of the evi- 
dence that they actually knew and approved and ratified 
the actions of the agents of the corporation in selling its 
stock, and that said action was fraudulent and acted as 
an inducement for its purchase.” Instruction No. 10, re- 
quested by defendants, is in conflict with this and was 
properly refused. The rights of the defendants were fully 
protected. 
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Several cross-assignments of error have been made in be- 
half of the plaintiffs, but the brief to sustain the cross- 
appeal does not comply with the rules of court with respect 
to particularity in pointing out the pages of the bill of ex- 
ceptions where the alleged errors may be found, and the 
court will not search through the 600-page record to look 
for them. 

The judgment of the district court is 

AFFIRMED. 


Note—See Appeal and Error, 3 C. J. p. 1409, sec. 1586; 
Assignments, 5 C. J. p. 891, sec. 56; Corporations, 14 A C. J. 
p. 185, sec. 1962; 14 C. J. p. 258, sec. 285; p. 254, sec. 286; 
Evidence, 22 C. J. p. 1218, sec. 1623. 


LAURENCE SCHELLPEPER, APPELLEE, V. WILLIAM F. SPORN 
ET AL., APPELLANTS. 


FILED May 26, 1924. No. 22723. 


1. Pleading: DEFENSES: CONSISTENCY. Defenses to a civil action 
are not inconsistent unless the proving of one defense will nee- 
eaedrily MieprOvE, another. 


Nondelivery of a promissory note 
and lack of coneideration are not necessarily inconsistent with 
the defense that the note is void as an incident of unlawful 
transactions in which the maker and the payee were intentional 
participants. 

38. Appeal: ELECTION. An error in requiring an election between 
counts of an answer may not be prejudicial, if all defenses 
pleaded are available at the trial under the defense upon which 
defendant elects to stand. 

4, Bills and Notes: VALIDITY. Courts refuse to enforce payment 
of a promissory note in the hands of the payee, where it is the 
consideration for, or an incident of. unlawfu) transactions in 
which he and the makers intentionally participated. 

5. Appeal: DIRECTION OF VERDICT. It is prejudicial error to di- 
rect a verdict for plaintiff, where testimony on controverted 
issues, if believed by the jury, will sustain a judgment in favor of 
defendant. 

APPEAL from the district court for Stanton county: WIL- 

LIAM V. ALLEN, JUDGE. Reversed. 
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Hugh J. Boyle and George A. Eberly, for appellants. 
D.C. Chase and William P. Cowan, contra. 


Heard before Morrissey, C. J., ROSE, Day and Goon, JJ., 
and REDICcK, District Judge. 


ROsE, J. 


This is an action to recover the amount due on a promis- 
sory note. Laurence Schellpeper, payee, is plaintiff. Wil- 
liam F. Sporn and William Baier, makers, are defendants. 
The note is dated January 27, 1919, and contains a promise 
by defendants to pay plaintiff, one month after date, $1,000, 
with interest at the rate of 5 per cent. per annum. In the 
petition a partial payment of $150 January 27, 1919, is 
pleaded. Judgment for the remainder, $853.54, is de- 
manded. 

Defendants in their answer admitted they signed the 
note, but alleged: (1) It was never delivered. (2) There 
was no consideration for it. (3) By means of a check de- 
fendants procured from plaintiff January 27, 1919, $1,000 
under an oral contract to act as his agents to procure for 
him in Sioux City, Iowa, 10 cases of whiskey to be trans- 
ported to plaintiff in Stanton county, Nebraska, for the 
purpose of resale by him. The purchase price of the 10 
cases and the compensation of defendants as agents for 
plaintiff amounted to $1,000. Defendants bought the whis- 
key and paid for it in transit. The transportation, how- 
ever, was interrupted and the whiskey was temporarily se- 
creted, but was subsequently stolen from the place of stor- 
age without any fault on the part of defendants. In conse- 
quence of the theft the 10 cases purchased were never de- 
livered to the plaintiff, but he did receive intoxicating liq- 
uors worth $150 February 22, 1919. Defendants signed 
the note and entrusted it to plaintiff for the sole purpose 
of evidencing their receipt of the $1,000 in the event of 
their death before purchasing and paying for the whiskey. 
Plaintiff held the note for no other purpose and it never 
became a binding contract to pay $1,000 or any other sum. 
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The facts alleged in this count of the answer amount to a 
plea that plaintiff and defendants mutually participated 
in transactions to buy, transport, possess and resell intoxi- 
cating liquors in violation of law, and that plaintiff fur- 
nished defendants as his agents the $1,000 and took their 
note as an incident of the lawless enterprise, the note it- 
self being void as against public policy. 

Except for the admission that defendants signed the 
note, the reply to the answer was a general denial. 

The jury, pursuant to a peremptory instruction, rendered 
a verdict in favor of plaintiff for $976.21. From a judg- 
ment thereon defendants have appealed. 

One of the assignments of error directs attention to a 
ruling that required defendants to elect between the third 
count of their answer, invalidity of the note on the ground 
of public policy, and the first and second counts, nondeliv- 
ery and lack of consideration. There was an involuntary 
election by defendants to stand upon the third count of their 
answer—illegality of the note. Defenses to a civil action 
are not inconsistent unless the proving of one defense will 
necessarily disprove another. Nondelivery of a promis- 
sory note and lack of consideration are not necessarily in- 
consistent with the defense that the note is void as an in- 
cident of unlawful transactions in which the maker and the 
payee were intentional participants. Maier v. Romatzki, 
95 Neb. 76. While the ruling that required an election be- 
tween defenses seems on the face of the pleadings in the 
present case to be erroneous, it does not necessarily follow 
that the judgment should be reversed on that ground, since 
defendants interposed at the trial the defenses relating to 
consideration and delivery and adduced their proofs on 
those issues under the defense that the note was void as an 
incident of the criminal acts of plaintiff and defendants. 

A more serious question is presented by the assignment 
that the district court erred in directing a verdict in favor 
of plaintiff. Courts refuse to enforce payment of a prom- 
issory note in the hands of the payee, where it is the con- 
sideration for, or an incident of, unlawful transactions in 
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which he and the makers intentionally participated. 

“The validity of a contract assailed for illegality is not 
determinec bv its formal] incidents but by the nature of the 
transaction and the intent of the parties.” Corn Exchange 
Nat. Bank v. Jansen, 70 Neb. 579. 

On the witness-stand defendants in the present case bra- 
zenly testifiea to the details of the unlawful acts pleaded by 
them in their answer. Their testimony connected plaintiff 
with those crimes. If defendants are worthy of belief, 
there is evidence tending to prove that plaintiff, for the 
purpose of procuring whiskey in violation of law for il- 
legal resale, made defendants the instruments of his law- 
lessness, furnished them $1,000 to carry out his evil pur- 
pose, and took their note to get the money back, if their 
dangerous mission should result in their being killed before 
making their precarious investment. Judicial scrutiny 
goes beyond mere legal forms to facts indicating intention 
and purpose. From the testimony of defendants, if believed, 
it may be inferred that the furnishing of the $1,000 and 
the receiving of the note were incidents or inherent parts 
of the unlawful transactions pleaded as a‘ defense. The 
testimony of defendants in admitting their own crimes 
is uncontradicted. Plaintiff, instead of taking the witness- 
stand and contradicting the testimony connecting him with 
the lawlessness to which defendants testified, moved for a 
directed verdict in his favor. The peremptory instruction 
was clearly erroneous. Whether defendants were worthy 
of belief, the inferences to be drawn from their testimony, 
if believed, and the weight of the oral proofs, when con- 
sidered with the note signed by defendants and put into 
the hands of plaintiff, were questions for the jury. For 
the error in directing a verdict in favor of plaintiff, the 
judgment is reversed and the cause remanded for further 
proceedings. 


REVERSED. 


Note—See Appeal and Error, 4 C. J. p. 943, sec. 2918; p. 
1022, see. 3008; Bills and Notes, 8 C. J. p. 241, sec. 380. 
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CHARLES N. THOMPSON ET AL., APPELLEES, V. JOHN WALL, 
APPELLANT. 


FILED May 26, 1924. No. 22774. 


1. Bills and Notes: PLEA oF Nii DEBET. “The plea nil debet under 
our system puts in issue no fact and cannot be regarded as a de- 
fense.” Baldwin v. Burt, 43 Neb. 245. 

2. Trial: RIGHT TO OPEN AND CLOSE. “Where ad “endant in his 
answer admits the plaintiff’s cause of action, but sets up new 
matter as a defense, which defense would fail without proof 
thereof, the defendant is entitled to open and close the case.” 
Barner State Bank v. Cavanaugh, ante, p. 142. 

HARMLESS ERRoR. Under the facts dis- 
closed = the record, the denial to the defendant of the right to 
open and close the case, although erroneous, held not to be prej- 
udicial. 

4, Evidence examined, and held sufficient to support the verdict and 
judgment of the trial court. 


APPEAL from the district court for Valley county: Ep- 
WIN P. CLEMENTS, JUDGE. Affirmed. 


Bert M. Hardenbrook and O. A. Abbott, for appellant. 
Davis & Davis and Lanigan & Lanigan, contra. 


Heard before MorRIssEY, C. J., ROSE, DAy and Goon, JJ., 
BLACKLEDGE and REDIcK, District Judges. 


Day, J. 

The plaintiffs, who are the heirs at law of Asler C. 
Thompson, deceased, brought this action against the de- 
fendant, John Wall, to recover a balance alleged to 
be due upon a promissory note executed by the defendant 
to Asler C. Thompson. The trial resulted in a verdict and 
judgment for the plaintiffs for $6,586. Defendant appeals. 

It appears that on June 20, 1918, the defendant executed 
and delivered to Thompson his promissory note for 
$6,757.97, due two years after date, and bearing interest at 
the rate of 6 per cent. from date, and 10 per cent, after 
maturity ; that thereafter Thompson died, and the plaintiffs 
by virtue of their relationship became the owners and hold- 
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_ers of the note. The plaintiffs alleged that, after deduct- 
ing certain payments which were indorsed upon the note, 
there was due and owing thereon $7,304.53, for which they 
prayed judgment. The amended answer of the defendant 
admitted the execution and delivery of the note sued on, 
but denied ‘that there is now due and owing to the lawful 
owners and holders of said note the sum of $7,304.53, or 
any other sum whatever.”’ The amended answer also plead- 
ed matters of counterclaim and set-off, further reference 
to which will be made. 

It is first urged by the defendant that the court erred in 
denying to him the right to open and close the case. At the 
very outset of the bill of exceptions, it appears that de- 
fendant’s counsel asked the court for leave to open and 
close the. case, stating: ‘The burden of proof is upon 
us to prove our defense.” This application was denied. 

At the time the amended answer and counterclaim was 
filed, it contained these words: “Denies that the plaintiffs 
are the lawful owners and holders of said note.” There- 
after an amendment was made to the petition, and there- 
upon the clause in the answer above quoted was stricken 
out. The amendments to the petition, as well as the elim- - 
ination of the clause in the answer, appear to have been 
made by consent of the parties. In this state of the plead- 
ings, the answer was in the’nature of a confession and 
avoidance. The allegation in the answer denying “that 
there is now due and owing to the lawful owners and hold- 
ers of said note the sum of $7,304.53, or any other sum 
whatever,” did not put in issue any fact. In Baldwin v. 
Burt, 43 Neb. 245, it was held: “The plea nil debet under 
our system puts in issue no fact and cannot be regarded as 
a defense.” Gray v. Elbling, 35 Neb. 278. 

The rule is well settled that, where the defendant in his 
answer admits the plaintiff’s cause of action, but sets up 
new matter as a defense, which defense would fail without 
proof, the defendant is entitled to open and close the case. 
Sutter v. Park Nat. Bank, 35 Neb. 372; Farmers State Bank 
* vy. Cavanaugh, ante, p. 142. In the light of this rule, we 
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think the burden of proof was upon the defendant, and the . 
right to open and close the case should have been accorded 
to him. 

The real controversy in the case arises upon the counter- 
claim and set-off pleaded by the defendant. In substance 
it alleged that for some years prior to January, 1917, the 
defendant had been the president of the Commercial State 
Bank of Arcadia; that the bank had a capital stock of $10,- 
000, divided into shares of $100 each; that the defendant 
owned 79 shares of the stock; that, although defendant 
was president of the bank, he was not engaged as the ac- 
tive manager thereof; that on January 9, 1917, Asler C. 
Thompson purchased of the defendant 70 shares of the 
stock in the bank, paying therefor $16,800 in cash; that 
as a part of the transaction defendant was to remain as 
president of the bank, and devote his entire time to the 
active management thereof under the direction of Thomp- — 
son; that Thompson and one Sunderland were to be vice- 
presidents of the bank; that Thompson was to pay defend- 
ant the reasonable value of his services so long as they 
should mutually agree; that thereupon the defendant en- 
tered upon the duties as active manager of the affairs of 
the bank, and so continued to act until January 14, 1919, 
at which time, at the request of Thompson, he resigned as 
president, and ceased to perform services as active man- 
ager of the bank; that the services performed by him dur- 
ing the period were reasonably worth the sum of $250 a 
month, aggregating $6,000; that no part of the same had 
been paid, and that the amount due to him for such services 
should be credited upon any amount found due upon the 
note. 

The answer further alleged in substance that on January 
20, 1918, the state bank examiner required the bank to 
charge off certain notes held and owned by the bank, 
amounting in the aggregate, with interest, to $6,757.97; 
that, through an arrangement between Thompson and the 
defendant, Thompson paid into the bank in lieu of the 
notes charged off $6,757.97 in cash; that thereupon the 
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defendant executed to Thompson the note sued upon, and 
the notes so charged off, by agreement, became the prop- 
erty of the defendant; that these notes were then left with 
Thompson and the bank for collection, and when collected 
the proceeds thereof were to be credited on the note given 
by defendant; that the defendant had no knowledge of the 
amounts collected on said notes except the amounts set out 
in the petition; that the bank now holds them as the prop- 
’ erty of the Thompson estate, and refuses to surrender the 
same; that Thompson’s representatives have collected and 
converted to their own use on said notes $1,339.39, in ad- 
dition to the amounts credited on the defendant’s note as 
shown by the petition. Defendant prays that the addi- 
tional sum of $1,339.39 should be credited upon the note. 

An amended reply was filed in which the plaintiffs deny 
that the defendant ever rendered any services to Asler C. 
Thompson, personally, in acting as president of the Commer- 
cial State Bank ; deny that the services rendered by the de- 
fendant were of the reasonable value of $250 a month, or 
any other sum. Plaintiffs allege that the state bank exam- 
iner required the bank to charge off notes amounting to 
the sum of $21,725.88; that under an agreement between 
the parties the defendant agreed to take up certain of the 
notes, amounting with interest to the sum of $6,757.97, 
and that said Thompson advanced to the defendant, to en- 
able him to take up said notes, said amount, and took his 
note therefor, which note forms the basis of this action; 
that the notes taken up by the defendant were delivered to 
him; that neither said Thompson nor the plaintiffs have 
ever had custody or control of said notes at any time; that 
all of the indorsements made upon the note were made at 
the specific instance and request of the defendant. Plain- 
tiffs deny that any of the notes turned over to the defendant 
were collected by them, or by Thompson. 

It appears from the plaintiffs’ testimony that the defend- 
ant’s note was turned over by Thompson to Sunderland, 
vice-president of the bank; that the collateral notes were 
in the possession of the bank; and that defendant as. presi- 
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dent of the bank collected from several of the makers of 
said notes certain sums which were credited on his note 
by Sunderland. 

, With respect to the claim of the defendant that there had 
been collected upon the collateral notes $1,339.39, in addi- 
tion to the credits indorsed on defendant’s note, the evi- 
dence fails to establish this claim. No attempt was made 
to show there had been payments upon any of these notes 
which were not credited upon defendant’s note. All of the 
collateral notes, except two, were produced upon the trial. 
One of these two notes was for $119.40, and the other for 
$681.25. The testimony showed that they had become lost, 
or at least could not be located at the time of the trial. The 
loss of the notes falls far short of proof that they had been 
collected, especially in view of the testimony on behalf of 
the plaintiffs that they had not been collected. If the notes 
were lost, suit could be maintained as an action on a lost 
instrument. There was a complete failure to establish this 
part of the defense, and it might well have been withdrawn 
from the jury. The defendant cannot complain that this 
was not done. 

With respect to the defendant’s claim for services ren- 
dered as president and manager of the bank under a contract 
with Thompson that he would pay for such services, it ap- 
pears that this question was submitted to the jury under 
proper instructions. A comparison of the amount due upon 
the note at the time of the trial with the verdict shows that 
the jury allowed the defendant upon his claim something 
over $1,760. In the light of the testimony, it is clear that 
the jury found that Thompson had agreed to pay the de- 
fendant for services rendered as president and manager of 
the bank, and that the jury allowed him a part at least of 
the amount claimed. The mere fact that the jury failed 
to allow the ful: amount claimed by the defendant does not 
in our view warrant a reversal of the judgment, notwith- 
standing the erroneous ruling of the court in denying to 
the defendant the right to open and close the case, as it 
appears to be an error without prejudice. 


VoL. 112] JANUARY TERM, 1924. 201 
Stocker v. Stocker. 


It is next urged by the defendant that the court erred in 
sustaining the objections of the plaintiff to certain ques- 
tions propounded to the defendant while on the witness- 
stand. The questions related to a conversation between 
the defendant and Thompson, and apparently were for the 
purpose of establishing that Thompson had agreed to pay 
the defendant for his services as president and manager 
of the bank. It is not claimed in the answer that Thomp- 
son had agreed to pay any specific amount for the services. 
The objections to the questions were based upon the theory 
that the defendant was an incompetent witness, under the 
provisions of section 8836, Comp. St. 1922. We need not 
pass upon the question thus raised: First, because the 
jury found for the defendant on the issue of the employ- 
ment of the defendant by Thompson, and hence no preju- 
dice resulted to defendant; and, second, because no offer 
was made showing what fact the defendant sought to es- 
tablish by the witness. 

Defendant also claims that the court erred in giving cer- 
tain instructions. We have examined the instructions, and 
in our view they fairly submitted to the jury the issues 
presented by the pleadings. 

We find no prejudicial error in the trial, and the judg- 
ment is, therefore, 

. ; AFFIRMED. 

Note—See Bills and Notes, 8 C. J. p. 910, sec. 1195— 
Trial, 38 Cyc. pp. 1304, 1310. 


THOMAS R. P. STOCKER, APPELLANT, V. GUSSIE E. STOCKER, 
APPELLEE, 


FILED May 26, 1924. No, 22757. 


1. Divorce: DECREE. The form of decree in a divorce action, set 
out in the opinion, held to be one for separate maintenance, and 
not to grant a divorce from bed and board. 

: A husband sued his wife for a divorce. She 

filed a cross-petition, asking for a separate maintenance, which 

was awarded to her by the court. The evidence was insufficient 
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to warrant granting a divorce to plaintiff, but was sufficient to 
sustain a decree for absolute divorce in favor of the wife. Held, 
that the husband had no right to insist that the decree to his 
wife should be for an absolute divorce instead of one for sepa- 
rate maintenance. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. MORNING, JUDGE. Affirmed. 
C. C. Flansburg and T. R. P. Stocker, for appellant. 


Kelligar & Ferneau and McCarty & Hager, contra. 


Heard before MorRIssEY, C. J., ROSE, Day and Goon, JJ., 
BLACKLEDGE and REDICK, District Judges. 


Goop, J. 

Plaintiff brought this action against his wife to obtain, 
on ground of extreme cruelty, a divorce and the custody of 
the minor child of the parties. Defendant filed an answer 
and cross-petition, in which she charged plaintiff with ex- 
treme cruelty, and asked for a decree of separate mainte- 
nance, and also for the custody of the minor child. The 
trial resulted in a decree denying plaintiff any relief, and 
awarding defendant the custody of the child, requiring 
plaintiff to pay the sum of $250 to meet the immediate 
needs and necessities of the defendant and the minor child, 
and requiring the plaintiff to pay to the defendant the fur- 
ther sum of $50 a month for the support and maintenance 
of defendant and the minor child. Plaintiff has appealed. 

The parties to this action were married at Auburn, Ne- 
braska, in June, 1916, and immediately took up their resi- 
dence with plaintiff’s parents in the city of Lincoln, where 
they continued to reside until July, 1921, when defendant, 
with the minor child, then nearly four years of age, re- 
turned to the home of her parents at Auburn. Both of the 
parties to this action were young people of more than aver- 
age intelligence, and each came from families that were 
well-to-do financially. Plaintiff was a young lawyer and 
had but small income when they were married. It was 
largely because his income was small and he was without 
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property that they arranged to live with his parents. With- 
in a short time friction developed between defendant and 
plaintiff’s parents. At first plaintiff gave aid and comfort 
to his wife and seemed to stand by her in their difficulties, 
but later he espoused the cause of his parents. 

The record shows that the young wife was allowed but 

little, if anything, to say in the management of the house- 
hold affairs. She was either denied the privilege of having 
her relatives and friends visit her, or made so uncomfort- 
able when they did come that they ceased to visit her. Plain- 
tiff’s parents were aged, and the mother particularly 
seemed to be of a violent temper and frequently lost her 
poise and called the defendant vile and indecent names, 
accused her of theft, and on more than one occasion as- 
saulted her, and life was made so unbearable that defend- 
ant was practically driven from the home. She often re- 
quested the plaintiff to secure a separate home where she 
would not be subjected to these indignities. This he failed 
to do, upon financial grounds as well as upon the ground 
that his parents were aged and needed his care and atten- 
tion. 
Without reviewing the evidence in detail, suffice it to say 
that we have read the entire record, and we have reached 
the same conclusion as did the trial court, that the wife was 
fully justified in departing from the home that her husband 
had provided for her and in returning to her parents. The 
evidence fails to show that she was guilty of any extreme 
cruelty toward the plaintiff or guilty of any conduct that 
would justify him in seeking a divorce. Plaintiff in his brief 
does not seriously contest this part of the decree, but insists 
that the decree, in effect, grants a divorce from bed and 
board; that it is impossible for the parties to gain live to- 
gether as husband and wife; that it is contrary to public 
policy that a limited divorce should be granted to these peo- 
ple, who are comparatively young in years, and that this 
court should modify the decree by awarding to the defend- 
ant an absolute divorce. : 

We think this contention is based upon an unsound prem- 
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ise. The decree is not for a divorce from bed and board, 
but simply awards defendant a separate maintenance of 
$50 a month, plus $250 for the immediate needs and ne- 
cessities of the defendant and the minor child. It is true 
that in the findings made by the court there appears the 
following: 

“The court finds that said plaintiff has shown no cause 
for divorce from defendant and that said divorce should not 
be granted. Asa conclusion of law the court finds that said 
defendant was justified in leaving the said home of plaintiff 
and in remaining away therefrom and is justified in con- 
tinuing to remain away from said home and to refuse to 
live in the home where plaintiff’s parents live and reside 
and is justified in refusing to return to said plaintiff and 
refusing to resume marital relations with him until said 
plaintiff establishes and furnishes a home for said defend- 
ant separate and apart from that of plaintiff’s parents, and 
that it is the duty of said plaintiff to establish and furnish 
and maintain a home for plaintiff, defendant, and said 
minor child separate and apart from the home, residence, 
and place of abode of plaintiff’s father and mother, each 
and both of them.” 

Then follows the judgment in the following form: 
“Wherefore it is considered and decreed that said plaintiff 
be and he hereby is denied a divorce, and plaintiff’s peti- 
tion dismissed; that the custody of said minor child * * * 
be and hereby is awarded to said defendant; * * * that said 
plaintiff, within ten days from the entry of this decree, pay 
to said defendant the sum of two-hundred and fifty dollars 
to meet the immediate wants and necessities of said defend- 
ant and said minor child, and that said plaintiff pay to said 
defendant on the first day of February, 1922, the sum of 
fifty dollars, and thereafter on the first of each and every 
month pay to said defendant the said sum of fifty dollars, 
all for the support and maintenance of said defendant and 
said minor child, and that said plaintiff pay the costs of this 
action.” 

Nowhere in the decree is there anything which prohib- 
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its the plaintiff and defendant from living together as hus- 
banc and wife, nor denying the plaintiff the rights of a 
husband The decree is one for separate maintenance only, 
and recognizes the situation that defendant should not be 
required to live in a home with plaintiff’s parents. While 
there is ample evidence in the record that would justify 
the defendant in asking for and obtaining a decree of di- 
vorce, plaintiff has not the right to insist that, because of 
his wrongful conduct, the defendant should be required to 
submit to the severance of the marital relation. He can- 
not predicate any right to a divorce upon his own mis- 
conduct; nor will this court impose upon the defendant the 
necessity of submitting to the severance of the marital re- 
lation when she does not ask for such relief. 

The plaintiff complains that the amount awarded to the 
defendant is excessive and that he is not able to comply with 
the award. The evidence discloses that he possesses prop- 
erty of his own of the value of about $2,000, and, while 
his income from his practice is not large, yet during the 
time that he maintains and persists in maintaining his 
home with his parents he is not required to pay anything 
for board or lodging, and is required only to furnish his 
own clothing, incidental expenses, and look after his office 
expense. We feel that the allowance is not at all exorbi- 
tant or unjust, but in any event, if it should develop in 
the future that plaintiff is financially unable to comply 
with the order made, the matter is subject to revision up- 
on application to the district court. 

We are of the opinion that the judgment of the district 
court is righteous and just and that no reason appears for 
interfering therewith. It follows that it should be, and is 


AFFIRMED. 
Note—See Divorce, 19 C. J., sc. 400. 
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FENTON W. MILLER ET AL., APPELLEES, V. DRAINAGE DIS- 
TRICT, APPELLANT. 


Finep MAy 26, 1924. No. 22799. 


1. Drains: Drainace DIstRIcTs: LiApitity. A drainage district 
organized under chapter 161, Laws 1905, as originally enacted, 
or under the act as amended, is liable for damages caused by its 
negligence in the construction or maintenance of its works. 

: A purchaser of lands situate within 
a drainage district is entitled to all the rights that his vendor 
would have had as to damage, subsequent to the purchase, to 
lands or crops caused by negligence in the construction or main- 
tenance of such ditch. 

8. Pleading: ADMISSION. In an action for damages where defend- 
ant in his answer avers that, if plaintiff was damaged as stated 
in the petition, such damage was caused by occurrences over 
which defendant had no control, held that such averment is an 
admission that plaintiff was damaged, even though the defend- 
ant also interposed a general denial. 

4. Evidence: VALUE. The owner of personal property is qualified 
by reason of the ownership relation to give his estimate of the 
value of such property. 

5. Trial: VeErRpicT. Plaintiff sought to recover on iive separate 
counts. The jury found for him on three, finding the respective 
amount due on each. In a separate paragraph it totaled the 
three. This was not error. ; 

OBJECTIONS. An objection to a question asked at the 

trial should be sufficiently explicit to indicate the specific reason 

for its interposition. 


APPEAL from the district court for Richardson county: 
JOHN B. RAPER, JUDGE. Affirmed. 


Dort, Cain & Witte and Dan J. Riley, for appellant. 
James E. Leyda, contra. 


Heard before Morrissey, C. J., LETTON, DEAN, Day, 
Goop and THOMPSON, JJ. 


THOMPSON, J. 

This action was brought by plaintiffs in the district 
court for Richardson county to recover from defendant for 
damage to plaintiff’s crops by flooding, caused by defend- 
ant’s alleged negligence. Defendant drainage district is 
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a corporation organized under the laws of Nebraska under 
chapter 161, Laws 1905, and amendatory acts. Plaintiffs 
are’ owners of certain lands in Richardson county, which 
were leased to one Ed Merritt and which are included in 
the drainage district in question. Plaintiffs prevailed, and 
defendant has appealed. 

An amended petition was filed which contains five causes 
of action, but as the same negligence is alleged in all they 
may be considered together. Plaintiffs allege generally 
that the drainage ditch extends through plaintiffs’ lands. 
The improvement was constructed partly by digging a new 
ditch and partly by using the natural channel of what is 
known as Muddy creek. The negligence alleged is that 
the defendant district failed to widen and clear the natural 
channel of Muddy creek so used as a part of the improve- 
ment; and that it was negligent in constructing the new 
ditch narrower and shallower at some points than others; 
and that the district negligently allowed drifts and debris 
to accumulate and remain in the old channel of Muddy 
creek, thus retarding the escape of the flood waters and 
causing them to run over and upon plaintiffs’ lands doing 
damage to the crops thereon. 

The answer in paragraph 4 avers as follows: The de- 
fendant states that if any crops upon said lands have been 
injured and damaged at any time, such injuries and re- 
sulting damage have not been caused by defendant’s care- 
lessness and negligence as alleged in plaintiff’s petition, 
but that such injury and damage, if any, have been caused 
by the topography of the land and conditions arising from 
excessive and unusual floods over which defendant had no 
control and which could not have been reasonably foreseen 
or guarded against by it. This answer amounts to an ad- 
mission that the plaintiffs were damaged. Dwelling House 
Ins. Co. v. Brewster, 43 Neb. 528; Home Fire Ins. Co. v. 
Johansen, 59 Neb. 349; Nason v. Nason, 79 Neb. 582. 

The answer further avers that none of the drainage 
improvements constructed by the defendant district, of 
which complaint is made, impede, hinder or injuriously 
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affect the natural drainage of the lands described; para- 
graph 9 denies the negligence alleged, and paragraph 10 
is a general denial. The verdict follows: 

“We the jury duly impaneled and sworn in the above 
entitled case do find and say: We find for plaintiffs on the 
first cause of action and assess the amount of their recov- 
ery thereon at the sum of $600. We find for plaintiffs on 
the fourth cause of action and assess their recovery there- 
on at the sum of $250. We find for plaintiffs on the fifth 
cause of action and assess their recovery thereon at the 
sum of $100. We find for plaintiffs on the first, fourth and 
fifth causes of action in the total sum of $950. We find for 
defendants on the second and third causes of action. 

“Charles Wittwer, Foreman.” 

Thus the jury found for plaintiffs as to the matured 
crops, and for the defendant as to the unmatured. 

Defendant attacks that part of the verdict which added 
the three findings in favor of the plaintiffs. We find this 
was not error. The jury having found specifically and 
separately as to each cause of action, they thereby had 
fully complied with their duties. The part of the verdict 
complained of was surplusage and was properly so treated 
by the trial court. 

Defendant contends that the verdict is against the weight 
of the evidence. Its contention cannot be sustained. The 
record discloses sufficient evidence to sustain the complaint 
as to negligent construction and maintenance. Trees and 
stumps were allowed to remain and debris to accumulate 
in the old channel of Muddy creek, as alleged, which ac- 
tually served to retard, dam up, and cause the waters to 
overflow plaintiffs’ lands, and thus destroyed the crops of 
plaintiffs, as charged, so as to justify the verdict of the 
jury. 

Defendant also complains of the evidence as to the saline 
of the crops damaged. The trial court permitted witness 
Miller, one of the plaintiffs and owner of the undivided 
one-half of the crop destroyed, and witness Merritt, the 
tenant, who was the owner of the other half destroyed, to 
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testify as to the probable yield of the crop and the market 
value at the time of the flood. Both of these witnesses 
were competent to testify as to the value of their own prop- 
erty. “In an action for damages on account of an injury 
to chattels, the owner of such chattels is qualified by 
reason of that relationship to give his estimate of their 
value.” Hespen v. Union P. R. Co., 82 Neb. 495. See 
Neal v. Missouri P. R. Co., 98 Neb. 460; Western Home Ins. 
Co. v. Richardson, 40 Neb. 1. The crop was matured, part 
being in the shock. It was proved that by the terms of the 
lease the tenant was to deliver plaintiff’s share of the crop 
to market as part of his rental contract. Thus the market 
value at the time of the flooding was a proper guide for the 
jury in computing plaintiff’s damage. 

It is further contended by defendant that, plaintiffs hav- 
ing purchased the land after the ditch was constructed, they 
thereby assumed the risk of flood damages from all natural 
causes. We held in Hopper v. Elkhorn Valley Drainage 
District, 108 Neb. 550: “A party who sells and conveys to 
a drainage district corporation a right of way through his 
lands, and in such conveyance releases such corporation 
from all claims for damages by reason of the occupancy 
and use of the land conveyed, may nevertheless recover 
damages caused by the carelessness and negligence of the 
district in the construction and maintenance of its improve- 
ments.” Certainly these plaintiffs cannot be said to be 
in any more disadvantageous position than their vendor. 

It will be noticed that defendant uses the words ‘natural 
causes.” The plaintiffs are not seeking damages which 

‘ arose from natural causes, but from the careless and neg- 
ligent construction and maintenance of the ditch. 

It is also contended by defendant that it was not liable 
for damages for either faulty construction or lack of main- 
tenance. The aforesaid cited case held: “A drainage dis- 
trict corporation organized under the laws of this state, 
although a local corporation clothed with powers of a pub- 
lic nature, is liable for damages caused by its negligence in 
the construction or maintenance of its works.” 
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Other assignments of alleged error have been presented, 
which we have examined, but, in view of our conclusion, 
we do not find it necessary to discuss. 

The judgment is AFFIRMED. 


Note—See Drains, 19 C. J. p. 710, sec. 202; Evidence, 22 
C. J. p. 581, sec. 683—Pleading, 31 Cyc. p. 206; Trial, 38 
Cyc. pp. 1378, 1890. 


Ep MERRITT, APPELLEE, V. DRAINAGE DISTRICT, APPELLANT. 
FILED May 26, 1924. No. 28097. 


APPEAL from the district court for Richardson county: 
JOHN B. RAPER, JUDGE. Affirmed. 


Dan J. Riley and Dort, Cain & Witte, for appellant. 
James E.. Leyda, contra.’ 


Heard before Morrissey, C. J., LETTON, DEAN, Day, 
Goop and THOMPSON, JJ. 


THOMPSON, J. 

This case was submitted at the same time that the case 
of Miller v. Drainage District, ante, p. 206, was argued 
and submitted. It appears from the record that the facts 
and questions of Jaw involved are the same as in the be- 
fore-mentioned case, and it follows that the decision in 
that case controls in this case. 

The judgment is 

AFFIRMED. 


AMOS BROWN, APPELLEE, V. STROUD & COMPANY, APPELLANT. 
FILED May 26, 1924. No. 22721. 


Corporations: SALE oF STOCK: AGREEMENT FOR REFUND. Where 
the fiscal agent of a corporation procures to be executed a stock 
subscription contract and, as part of the same transaction. exe- 
cutes in the name of the company a written agreement to refund 
under certain conditions the amount paid for the stock, the cor- 
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poration, if it with notice of such agreement accepts and retains 
the consideration, is bound thereby, notwithstanding the sub- 
scription contract had printed therein a provisicn that no condi- 
tions or agreements other than those printed therein shall be 
binding upon the company. 


APPEAL from the district court for Buffalo county: 
BRUNO QO. HOSTETLER, JUDGE. Affirmed. 


William Baird & Sons, for appellant. 
Nye, Worlock & Nye and N. P. McDonald, contra. 


Heard before Morrissey, C. J., LETTON and Day, JJ., 
BLACKLEDGE and REDICK, District Judges. 


BLACKLEDGE, District Judge. 

In this an appeal from the district court for Buffalo coun- 
ty, the plaintiff seeks to recover from the defendant the 
amount of a note of $5,000 previously given and paid for 
the purchase of certain of the capital stock in the defend- 
ant company. In the original transaction the plaintiff 
acted in person and the defendant was represented by 
one J. W. Rachman. The documents executed at the time 
consisted of one which was apparently in two parts marked 
by a line of perforation, the upper part being designated 
“Subscription for capital stock,” and the lower part, ‘“Re- 
ceipt for subscription of the capital stock.” They both 
contained a notation printed thereon that all checks, drafts, 
‘money orders or other payments must be made payable to 
and be received by: Stroud & Company, and the subscrip- 
tion part also contained this clause: ‘No conditions or 
agreements either verbal or written other than those print- 
ed herein shall be binding upon the company.” At the time ° 
of the transaction the agent, in order to induce the plain- 
tiff to make the subscription and give his note, further made 
and wrote upon the reverse side of the receipt for sub- 
scription the following: 

“If the securities of Stroud & Co. do not have a selling 
price of a minimum of $150 per share by the time of note 
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for $5,000 due 18 mo. from date the company will take back 
stock on demand of holder Mr. A. Brown. 
“(Signed) Stroud & Co., J. W. Rachman.” 

In closing the transaction the plaintiff’s note was given 
and was discounted at the local bank and a certificate of 
deposit obtained therefor maturing in 18 months, the same 
time as the note. Plaintiff paid the note, and shortly after 
the maturity thereof, upon the basis of the contract above 
quoted, made demand for the refund of the purchase price 
of the capital stock. The defendant failing to comply there- 
with, the present suit resulted. Judgment was given in the 
district court in plaintiff’s favor. 

In this appeal it is of the assignments of error by the 
appellant that the contract is lacking in mutuality, and too 
vague and uncertain to support a decree; also that, by 
plaintiff’s delay of three months from the maturity date in 
demanding redemption of the stock, he waived his right 
thereto. We do not consider these propositions of suffi- 
ciently serious import to warrant a reversal, especially as 
it is disclosed by the evidence that the parties understood 
the terms of the contract, and there was no attempt at the 
trial to show that, under any possible construction, the re- 
quirements of the contract as to the value of securities had 
been met, nor that any change in or injury to the defend- 
ant’s situation had resulted from the delay. 

A more serious question is raised upon the assignment 
that the contract to repurchase or redeem the stock was 
not that of the defendant, was made without authority or 
ratification, that defendant is protected against the same 
by the clause of the subscription contract hereinbefore 
quoted and, hence, that the evidence is not sufficient to 
* sustair the decree of the trial court. 

In this, the appellant relies strongly upon the case of 
Schuster v. North American Hotel Co., 106 Neb. 672, 679, 
wherein this court held that, where a contract contains 
the provision that no conditions, agreements or represen- 
tations other than those printed in the instrument shall 
bind the company, the agents of the company who sell the 
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corporate stock and procure the execution of the subscrip- 
tion contract clearly act outside the limits of their ostensi- 
ble authority when they make an oral promise, as an addi- 
tional stipulation and obligation of the company, that the 
company will, upon request, accept a return of the stock 
and repay the consideration, with interest. That case, we 
do not doubt, correctly states the law as applied to the facts 
in it. But, as we understand the record in the present case, 
the principles expressed in the Schuster case would have 
to be considerably broadened in scope before they could 
be made to govern in the instant case. In the opinion by 
Justice Flansburg on rehearing it is said: 

“Tt is quite generally held that a provision in a contract, 
to the effect that the agent cannot bind the company by 
any representations, statements or agreements, will not 
relieve the principal from responsibility for the fraudu- 
lent representations, as to the subject-matter of the con- 
tract, made by the agent, since such representations are 
within the scope of the agent’s actual or ostensible authori- 
ty. It is a self-evident fact that, in order that an agent 
sell corporate stock for a company, he must make repre- 
sentations to the buyer as to the character of the business 
of the company, the amount of its earnings, its financial 
condition and assets, and many other representations of 
fact which materially affect the value or desirability of the 
stock. * * * Where he makes false representations concern- 
ing the subject-matter of the contract, as distinguished at 
least from the agreements and promises which are to be 
undertaken, the company is responsible.” 

It is also to be noted that the court had then under con- 
sideration no express written contract purporting on its 
face to be that of the company, but an oral promise of the 
agent that he would procure the contract of the company, 
which fact itself was notice of the lack of authority of the 
agent to make the contract sought to be relied upon. We 
are cited to no case wherein it was considered that such a 
provision would be sufficient to avoid responsibility on the 
part of the company in instances where it had notice of 
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the agreement made by the agent and accepted and retained 
the proceeds of his transaction. In this case the tria] court 
expressly finds that the defendant had full knowledge of 
the contract made in its name by Rachman at the time of 
the sale of the stock and fully ratified said contract. 

The case then turns upon the construction to be put upon 
the evidence and the findings of the trial court. We have 
carefully considered all the evidence as contained in the 
record. It discloses that the person making the contract 
on behalf of the defendant was its fiscal agent. He was a 
son of the then president of the company. His testimony 
as given is not contradicted in the record except as to the 
single fact of the giving of notice of this contract to Mr. 
Jones, the treasurer and a director of defendant company. 
He received the plaintiff’s note in the transaction, payable 
to the defendant, and discounted it at a local bank, thereby 
incurring a liability of the defendant as indorser. He ob- 
tained the proceeds of the note in the form of a time cer- 
tificate of deposit, also payable to defendant company, 
which he turned over to the treasurer and director, receiv- 
ing his commission at the time and deducting the discount 
to the bank therefrom, and at the same time, as he says, 
informed the treasurer and director of the outstanding con- 
tract, which is the basis of this suit. As stated, it is only 
upon this point as to the information given concerning the 
outstanding contract that this witness is contradicted. He 
later, before the maturity of the contract, became a direc- 
tor and stockholder in defendant company himself and so 
continued for several months. He states that he made the 
contract on the basis of an informal meeting and conver- 
sation with the officers of the company which included the 
president, secretary, treasurer, and himself. It is not clear- 
ly disclosed how many officers and directors there were, 
but the only other mentioned is the vice-president. 

Upon the part of the defendant the treasurer is the only 
one who explicitly denies information concerning this con- 
tract. The secretary testified as a witness and his answers 
are not explicit. He was asked upon being shown this con- 
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tract: “I will ask you if you received or saw any copy of 
that anywhere near the time when, around July, 1919, or . 
were advised by any one of the contents thereof, or that 
such an instrument had been executed?” To which he 
answered: ‘No, sir; I did not.”” Again he was asked: 
“Did the board of directors ever at any meeting pass any 
resolution authorizing the making of a contract such as the 
plaintiff claims was made on the reverse side of plaintiff’s 
exhibit 1?” To which he answered: “No, sir.” These: 
questions and the answers constitute the sum of the secre- . 
tary’s testimony in reference to knowledge of the contract 
and as to what the records did or did not disclose. The 
president of the company, whom the articles of incorpora- 
tion provide shall sign or countersign all certificates, con- 
tracts and other instruments of the company, was not pro- 
duced or interrogated as a witness, and no showing was 
made that he was not available. These witnesses testify 
in person and, upon the whole state of the record, we think 
it was such a case as was particularly within the better 
opportunity for the tria! court for observation and determi- 
nation. : 

We are not, however, in accord with the proposition 
urged by the appellee to the effect that this court will not 
disturb the findings and decree of the lower court unless 
the same are clearly wrong and not supported by compe- 
tent evidence, in support of which a large number of cases 
are cited. Subsequent to the determination of all the cases 
so cited there was enacted chapter 125, Laws 1903, now 
appearing as section 9150, Comp. St. 1922, to the effect 
that in appeals of this character it is the duty of this court 
to retry the issues of fact upon the evidence preserved in 
the bill of exceptions, and upon trial de novo to reach an in- 
dependent conclusion. The construction placed upon this 
statute is illustrated by the following cases: Faulkner v. 
Simms, 68 Neb. 299; Corn Exchange Nat. Bank v. Jansen, 
70 Neb. 579; Shafer v. Beatrice State Bank, 99 Neb. 317; 
State v. Leflang, 108 Neb. 138; Miksch v. Tassler, 108 Neb. 
208. 
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We believe that in this state of the record—‘The find- 
ings of the trial judge, who made a thorough and painstak- 
ing original investigation, although no longer conclusive, 
are entitled to respectful consideration, if not to consider- 
able evidential weight, in this court.” Corn Exchange Nat. 
Bank v. Jansen, 70 Neb. 579. We think that this rule is 
applicable to the case at bar, and under it we cannot con- 
scientiously say that there was any error in the findings 
‘of the trial court. The judgment is therefore 


AFFIRMED. 


Note—See Corporations, 14 C. J. p. 580, sec. 860. 


MINATARE BANK OF MINATARE, NEBRASKA, APPELLANT, V. 
M. G. WILSON, APPELLEE. 


FILED MAY 26, 1924. No. 22795. 


1. Bills and Notes: HOLDER IN DuE Course. A purchaser of a 
negotiable promissory note does not become a holder in due 
course thereof until he has paid, or become bound to pay, the 
consideration. F 


2. PAYMENT. In such case, the giving by a purchasing 
bank of credit on its books, or the issuance of a nonnegotiable 
certificate of deposit, for the amount of the consideration does 
not constitute payment. 

8. NEGOTIABILITY: WAIVER. A bank having issued a 


‘nonnegotiable time certificate of deposit does not, as to any de- 
fense that may thereafter arise, waive the nonnegotiable char- 
acter of the certificate by merely informing a prospective pur- 
chaser that it is satisfactory for such purchaser to buy the 
certificate. 


APPEAL from the district court for Scotts Bluff county: 
RALPH W. HOBART, JUDGE. Affirmed. 

Mothersead & York and Floyd E. Wright, for appellant. 

Morrow & Morrow, contra. 


Heard before Morrissey, C. J., ROSE and Day, JJ., 
BLACKLEDGE and REDICK, District Judges. 
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BLACKLEDGE, District Judge. 

This action was instituted by the appellant bank to re- 
cover of the defendant upon two certain promissory notes 
dated, respectively, October 3 and October 24, 1917, and 
maturing six months after date. The notes were origi- 
nally delivered to agents of the Globe Life Insurance Com- 
pany of Salina, Kansas, who had been engaged in selling 
capital stock of said insurance company in the vicinity of 
Minatare, and were given in purchase of shares of such 
stock. The defense alleged is fraud in the inception and 
procurement of the notes, and plaintiff claims as a holder 
in due course without notice of such fraud. 

Upon the submission of the case in this court it was con- ° 
ceded that fraud in the procurement of the notes existed 
and was shown. The primary question, therefore, and in 
our judgment the one determinative of the case, is whether 
the plaintiff is entitled to protection as a holder of the 
notes in due course. The notes were negotiated and deliv- 
ered to plaintiff within a few days after their execution. 
The mode of payment adopted was by issuance of certifi- 
cates of deposit by the bank in favor of the insurance com- 
pany maturing six months after date and at a lower rate 
of interest than that carried by the notes. The certificates 
for these notes were dated October 4 and November 17, 
respectively, and each carries upon its face the statement 
that it is not negotiable. 

The evidence discloses without substantial dispute that 
the plaintiff bank learned of the fraud in the procurement 
of the notes and of the insolvent condition of the insurance 
company as early as February or March, 1918, which was 
prior to the maturity of either the notes or certificates. The 
appellee relies upon the proposition that, appellant not hav- 
ing paid for the notes except by issuance of these nonnego- 
tiable certificates of deposit, and having had notice of the 
fraud before paying, or becoming bound to pay, the consid- 
eration, is not entitled to be .considered a holder in due 
course. The appellant contends that it waived the nonne- 
gotiability of such certificates and became bound for their 
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payment prior to receiving notice of the fraud, basing its 
contention upon the fact that the certificates within ten 
days or two weeks from their issuance were purchased, 
one by a bank in Lincoln and one by a bank in Omaha, and 
that at or before such purchases the purchasing bank made 
inquiry of plaintiff whether it would be satisfactory for 
them to make the purchase of these certificates, to which 
the Minatare Bank replied that it would. The evidence 
discloses that the negotiations respecting the purchase of 
these certificates were entirely by correspondence. The 
correspondence with the Omaha bank is not produced in 
evidence, but the only inference. permissible from the evi- 
dence is that it was substantially the same as that with the 
Lincoln bank. The correspondence with the Lincoln bank 
consists of three letters, two of which are produced in evi- 
dence. The first is an inquiry concerning the certificates, 
to which the Minatare Bank replied under date of October 
5: 

“We are in receipt of your letter of the 3d inst., con- 
cerning our certificates of deposit issued in favor of the 
Globe Life Insurance Co. of Salina, Kansas. These certifi- 
cates are printed as being not negotiable. It will be satis- 
factory to us if you purchase these certificates.” 

October 8 the Lincoln bank replied, giving a list of cer- 
tain certificates as purchased on that date, wherein is in- 
cluded the one of October 4, and adding: “We presume, 
of course, that it is satisfactory for you to have us pur- 
chase these certificates. * * * As you appreciate, we are 
asking this on account of the nonnegotiable feature of the 
certificates.” 

This, except a reference in the oral testimony of the cash- 
ier of the Minatare Bank to the substance of the corre- 
spondence, completes the showing made as to the negotia- 
tions for these certificates, and no correspondence is shown 
having reference to the later certificate of November 17. 
This evidence wholly fails.to show any act sufficient to 
change or waive the nonnegotiable character of the instru- 
ments in question, and in our judgment does not tend to 
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show that it was the intention of the parties so to do. It 
is, at most, an expression that so far as the issuing bank 
was then advised there was no objection on its part to the 
purchase of the outstanding certificates. The transaction | 
falls short of such an agreement as would preclude the is- 
suing bank from asserting any defense which should there- 
after become known to it respecting the certificates, and 
does not indicate an intention to bar the subsequent asser- 
tion of such a right. 

’ We regard it as a well-settled proposition that, where a 
bank purchases a note and payment is not made therefor 
except by the giving of credit on the bank’s books, or the 
issuance, as in this case, of a nonnegotiable certificate of 
deposit maturing at a later date, the purchasing bank does 
not become entitled to protection as a bona fide holder so 
long as no part of the deposit is drawn out or the certificate 
has not been paid or become an absolute outstanding lia- 
bility of the bank. As long as the amount to be paid re- 
mained in such condition, the bank, if it received notice of 
the fraud, was still in position to return the notes and can- 
cel the credit. Thompson v. Sioux Falls Nat. Bank, 150 U. 
S. 231; Union Nat. Bank v. Winsor, 101 Minn. 470, 118 
Am. St. Rep. 641, 11 Ann. Cas. 204; City Deposit Bank v. 
Green, 130 Ia. 384; Clayton v. Bank of East Chattanooga, 
204 Ala. 64. 

It is familiar law that one holding a note as collateral 
security is to be considered a holder in due course, but only 
to the amount of the principal debt for which the collateral 
is pledged. Vian v. Hilberg, 111 Neb. 232. Our statute 
provides: ‘Where the transferee receives notice of any 
infirmity in the instrument or defect in the title of the per- 
son negotiating the same before he has paid the full amount 
agreed to be paid therefor, he will be deemed a holder in 
due course only to the extent of the amount theretofore 
paid by him.” Comp. St. 1922, sec. 4665. Considering now 
the evidence as to the payment of these certificates as re- 
lated to the time of maturity of the notes, it will be ob- 
served that the certificate issued October 4 was not paid 
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until April 5 following, which is the date of the paid stamp 
of the Minatare Bank thereon, although the date of the in- 
dorsing stamp of the Lincoln bank is April 8. Either date, 
however, is subsequent to the maturity of the note; and upon 
the second note which matured April 24 payment of the 
certificate was not made until May 18; so that in neither 
instance was payment made within the rule of the cases 
cited until after the maturity of the notes purchased, and 
the plaintiff bank could not then become a holder in due 
course so as to preclude the assertion against it of the 
defense of fraud. 

These considerations render unnecessary the discussion 
of other features of the case. The judgment of the district 
court was right, and it is 

AFFIRMED. 


Note—See Bills and Notes, 8 C. J. p. 480, sec. 698; p. 482, 
sec. 700; p. 391, sec. 577; p. 487, sec. 702. 


OTTO KUMMER ET AL., APPELLEES, V. FRED KUMMER ET AL., 
APPELLEES: JOHN C. BYRNES, APPELLANT. 


FILED May 26, 1924. No. 22717. 


1. Judicial Sales: DeErectT IN TITLE. A defect of title which will 
warrant the release of a purchaser at a judicial sale must be of 
& substantial character; and where it is one which may be and 
is removed within a reasonable time, a court of equity may re- 
quire the purchaser to comply with his bid if the ends of justice 
will thereby be accomplished. 


2. By-Bippinc. A charge of “puffing” or “by-bidding” at 
a judicial] sale is not sustained when it appears that all bids 
were made in good faith with the intention and ability to pur- 
chase the property if the bids were successful. 

3 RELIEF FROM BID. A court of equity will relieve a pur- 


chaser at a judicial sale from his bid when it appears that, ow- 
ing to delay in confirmation. the situation of the parties or prop- 
erty has so changed as to make it inequitable to compel perform- 
ance. Held, no such change appears in this case. 


APPEAL from the district court for Polk county: EDWARD 
E. Goon, JUDGE. Affirmed. 
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Albert & Wagner, for appellant. 


Mills, Beebe & Mills and King, Bittner & Campbell, con- 
tra. 


Heard before MorRISSEY, C. J., DAY, DEAN and Ross, JJ., 
and REDICK, District Judge. 


REDICK, District Judge. 

Appeal from an order confirming a judicial sale. At a 
judicial sale under the decree of the district court for Polk 
county, on July 7, 1920, appellant John C. Byrnes became 
the purchaser of about 300 acres of land at $265 an acre, 
he being the highest and best bidder. Two of the heirs in- 
terested in the estate, through their representative, bid 
$250 an acre; a third party whose good faith and financial 
ability is conceded bid $250.50 an acre; and still another 
good faith and financially able person bid $262.50 an acre. 
The decree and placards advertising the sale stated that 
the purchaser would be furnished an abstract “showing 
good and merchantable title,”’ and the decree provided that 
the sale should be for not less than half cash, balance on 
five years time secured by mortgage, 15 per cent. to be paid 
on date of sale, the remainder when the report of sale is 
examined and confirmed by the court. The purchaser paid 
the 15 per cent. required, possession to be given March, 
1921; but the purchaser was permitted to take possession | 
for the fall plowing in 1920, and has remained in posses- 
sion by tenant ever since, under a stipulation entered into 
between the parties in March, 1921, that the rent should be 
paid to a third party without prejudice to the rights of 
either party in this proceeding. There was considerable 
delay in the preparation and delivery of the abstract on 
account of an erroneous patent which had to be corrected 
at Washington, which having been done, the abstract was 
delivered to the purchaser March 5, 1921. No objection on 
account of delay in furnishing the abstract was made by 
the purchaser, but on March 11 the attorney for the pur- 
chaser notified him that the abstract was insufficient be- 
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cause it appeared that the title to 160 acres of the land 
came through a will of one Sarah Johnson, which appeared 
to have been probated in the state of Indiana, but probate 
thereof had never been had in this state, and on March 14 
the purchaser, by his attorneys, filed an application in the 
district court to be relieved of their purchase on the ground 
that said abstract did not show a marketable title, and for 
the reason just stated, and that the executor had employed 
by-bidders or puffers without the knowledge of the pur- 
chaser, whereby the price at which said land was sold was 
largely increased. Immediately upon receiving notice of the 
defect in the title, the executor procured a certified copy 
of the probate of the will from Indiana and filed it in the 
county court of Polk county, and the same was duly pro- 
bated and allowed about May 15, 1921, by which proceed- 
ings it is conceded the title was perfected. Nothing was 
done toward procuring a confirmation of the sale until 
June 27, 1921, when the purchaser filed an amended appli- 
cation to be relieved from his bid, urging the two grounds 
above specified, and a further one that between the time of 
the sale and the time when the title was perfected the value 
of the lands had depreciated to the extent of $50 an acre, 
which allegation as to the extent of the depreciation was 
put in issue by an answer, and alleging that it would be 
inequitable under these circumstances to require the pur- 
chaser to complete his purchase. The matter was sub- 
mitted to the district court on July 7, 1921, and on October 
4 the court overruled the application and confirmed the sale, 
and the purchaser appeals. 

Three questions are presented for decision: (1) Was 
the failure to procure the probate in this state of the for- 
eign’ will such a defect in the title as to justify the pur- 
chaser in refusing to complete the purchase? (2) Was 
the sale fairly conducted relative to the objection of by- 
bidding and puffing? (3) Was the purchaser entitled to 
be relieved by reason of the depreciation in the value of the 
land? Of these in their order: 

1. Section 1261, Comp. St. 1922, provides that no will 
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shall be effectual to pass the title to real estate unless the 
same shall have been duly proved and allowed in the county 
court. And section 1263 provides for the probate of wills 
which have been duly probated in a foreign state and pre- 
sented to the county court, as follows: 

“Where more than two years have elapsed since the 
death of the person whose will is offered for probate, the 
court shall fix a time for hearing upon said petition not 
more than 30 days subsequent to the filing thereof, and 
may in its discretion either dispense with or order notice 
of the time and place of said hearing,’ etc. 

Other sections provide for the recording of the judgment 
of probate. The proceeding seems to be purely formal, and 
it appears that Sarah Johnson died and her will was pro- 
bated in Indiana over 40 years ago. The defect in the 
title which will relieve the purchaser must be substantial; 
and a mere possibility of the existence of adverse claims is 
not sufficient. McCaffrey v. Little, 20 App. Cases, D. C. 
116; Hudgins v. Lanier Bros. & Co., 23 Grat. (Va.) 494; 
Dunham v. Minard, 4 Paige (N. Y.) 441; Cambrelleng v. 
Purton, 125 N. Y. 610. The precise question then, in our 
judgment, is whether or not, this being a judicial sale, the 
court would have been justified in postponing the confirma- 
tion of sale for a reasonable time to enable the executor 
to perfect the title of record. The discussion in the printed 
briefs proceeds upon the theory that the rules governing 
specific performance of contracts are strictly applicable, 
and counsel for appellant insists that he has the same right 
to resist the confirmation as, he would have to rescind a 
contract for the purchase of land. It must be noted, how- 
ever, that a private contract generally provides for a time 
within which title is to pass, and frequently time is ex- 
pressly made the essence of such contract; and where time 
is not the essence of the contract, the contract is to be per- 
formed within a reasonable time, and it has been held that 
specific performance may be ordered if good title is fur- 
nished at the time of the decree. Miller v. Ruzicka, 109 
Neb. 152; Seaver v. Hall, 50 Neb. 878. In the present case 
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no time was fixed for performance, but in such case the 
law implies a reasonable time. Now, we may dismiss from 
our consideration the time elapsing from the date of the 
sale to the furnishing of the abstract, because the purchaser 
made no objection thereto, but in fact, on several occasions, 
stated that there was no hurry about the abstract, and in 
fact made no complaint of delay until May 24, 1921 (ina 
letter to the executor), nor upon the record until June 27. 
We think under these circumstances that the purchaser is 
not entitled to be relieved of his bid merely upon the ground 
of delay in procuring the title, and that whether or not it 
would have been proper for the court to grant the time in 
advance, the title having been perfected within a reason- 
able time after defect was discovered (about 70 days), and 
the purchaser not insisting upon a ruling on his application 
during that period, he is not entitled now to object to the 
delay since the first presentation of the abstract. Where 
time is not of the essence of the contract, it may be per- 
formed within a reasonable time, before the lapse of which 
neither party may rescind without notice, from the giving 
of which computation will start. McTague v. Sea Isle City 
Bldg. Ass’n, 57 N. J. Law, 427; Taylor v. Goelet, 208 N. Y. 
253. So, also, in Bird v. Smith, 101 Ky. 205, it was held 
that the sale should not be set aside because of the exis- 
tence of adverse claims, but that the parties holding them 
should be brought in and their claims determined. In Mil- 
ler v. Wright, 109 N. Y. 194, where title could be perfected 
by certain conveyances, the case was remanded that oppor- 
tunity might be had for their procurement. In Cambrelleng 
v. Purton, 125 N. Y. 610, it was held that in the exercise of 
sound discretion the purchaser may be compelled to com- 
plete the purchase where no reasonable doubt exists as to 
the title. On the other hand, where reasonable doubt does 
exist the purchaser should be relieved. Fleming v. Burn- 
ham, 100 N. Y. 1; Lenehan v. College of St. Francis Xavier, 
30 Misc. Rep. 378. We need not further pursue this in- 
quiry; we are of the opinign that, so far as the defect in 
title is concerned, the district court properly exercised its 
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discretion in overruling the objection. 

2. The evidence establishes beyond a question that the 
bidding on behalf of the two heirs interested in the estate 
was in good faith for the purpose of preventing a sacrifice 
and with the ability and intention of completing the pur- 
chase if their bid had been accepted. There is no merit in 
the second objection. 

3. It appears from the evidence that, between the date 
of sale and the perfection of the title. the value of farm 
lands generally had depreciated, but there is no evidence 
that they had depreciated to the extent of $50 an acre, or 
any other amount. This depreciation had no relation to 
the defect in the title, and it is not claimed that the pur- 
chaser had any opportunity in the meantime to have sold 
the land at a profit. The delay in furnishing the abstract 
and perfecting the title was not attributable in any way 
to the purchaser, though, as already stated. he made no ob- 
jection on that account until May, 1921, and he now claims 
that the situation of the parties has been so changed that 
it would be inequitable and unjust to require him to com- 
plete his purchase. The question thus presented is not free 
from doubt. The appellee answers that, if the value of the 
land had increased, the executor would not be heard on 
objections to the confirmation for that reason. The con- 
trary, however, has been held in Jackson v. Edwards, 7 
Paige (N. Y.) 8386, 412, where the purchaser was respon- 
sible for the delay and the court was satisfied that injustice 
would result to the estate if the sale were ratified, the court 
saying: ‘As this court will not give a purchaser at a mas- 
ter’s sale the benefit of his purchase, where he has neglected 
to comply with the terms of sale within a reasonable time, 
if a resale of the property is deemed more beneficial to the 
parties interested in the proceeds of the sale; so neither 
will it compel him to take the title, where by the fault of the 
parties thus interested. and without any captious objec- 
tions to the title on his part, the completion of the sale has 
been delayed so long that he cannot have the benefit of his 
purchase, substantially, as if the sale had been completed 
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and the title given at the time contemplated by the terms of 
sale. In this case there was a valid objection to the title 
which was not removed until a long time after the sale; and 
no attempt was made to remove it until the property had 
depreciated in value, so that the purchasers must now be 
great losers if they are compelled to take the property at the 
prices for which it was sold.” To the same effect, Hyman, 
Moses & Co. v. Smith, 18 W. Va. 744. 

We have no doubt of the correctness of the rule that, both 
in actions for specific performance and for confirmation of 
judicial sales, a court of equity is vested with a sound 
discretion as to whether or not the purchaser may be re- 
quired to accept title, and that where by reason of delay the 
situation has substantially changed the purchaser may prop- 
erly be relieved; but the burden is upon him to bring be- 
fore the court the evidence of facts showing the equity 
claimed. In the present case the only evidence in the rec- 
ord is to the effect that the land in question was worth the 
amount for which it was sold at the time, and that there 
has been a “good deal of depreciation in value since,” and 
that there was quite a change in the financial situation 
from that time on. There is no evidence as to how the land 
in question was affected by these facts, ‘or the extent, if 
any, to which the value of that particular land had been 
depreciated. We are asked upon the mere showing of delay 
and that there has been a good deal of depreciation in the 
value, without further facts, to apply the equitable doctrine 
above referred to and relieve the purchaser. It is sug- 
gested that the court will take judicial notice of the ‘crash — 
in land values,’ which perhaps is correct as a matter of 
general history, but we are not prepared to say that we 
may apply that knowledge to a specific piece of land with- 
out some evidence of the extent of the loss in value upon 
which the discretion of the court may be intelligently exer- 
cised. In cases of this kind the extent of the loss in value 
is an important consideration in determining the equities 
of the parties. The evidence of the purchaser in the record 
indicates that his principal reliance was upon the defect 
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in the title and the supposed ‘‘puffing’”’ at the sale, for in a 
letter to the executor dated May 24, 1921, he made no 
mention of depreciation in value, nor unti] June 27 fol- 
lowing. The evidence also indicates another factor enter- 
ing into’ his unwillingness to complete the purchase. in the 
fact that another party who was to furnish the money nec- 
essary to finance the transaction had refused to go on with 
it. Under the circumstances shown. we do not think the 
case is one which calls for the application of the equitable 
principles above referred to, and we think the discretion 
of the district court was properly exercised in overruling 
the purchaser’s application and confirming the sale. The 
purchaser, however, should not be charged with interest, 
except from the date of confirmation. 
AFFIRMED. 
MorrIssEy, C. J., and DEAN, J., dissent. 


Note—See Judicial Sales, 35 C. J. p. 91, sec. 148; p. 39, 
sec. 52; p. 938, sec. 146. 


WILLIAM BRUCE, APPELLANT, V. ROY FORD, APPELLEE. 
FILED May 26, 1924. No. 22781. 


1. Gaming. A contract whereby plaintiff agreed to carry on cer- 
tain deals in wheat upon the Chicago Board of Trade for the 
benefit of defendant, actual delivery of the grain not being con- 
templated, is a gambling contract, is illegal, and no cause of 
action arises thereon in favor of plaintiff for moneys advanced 
to pay losses resulting from such dealings. 

2. Evidence examined, and held sufficient-to sustain the verdict. 


APPEAL from the district court for Phelps county: LEWIS 
H. BLACKLEDGE, JUDGE. Affirmed. 

W. D. Oldham and S. A. Dravo, for appellant. 

A. J. Shafer, F. A. Anderson and O. E. Bozarth, contra. 


Heard before Morrissey, C. J.. DAY, DEAN and THOMP- 
SON, JJ., and REDICK, District Judge. 
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REDICK, District Judge. 

The petition in this case declares upon a contract for the 
loan of money by the plaintiff to the defendant at the de- 
fendant’s request. The answer of the defendant contains 
a general denial, and alleges the invalidity of the contract. 
asserting that the transaction referred to in the plaintiff’s 
petition as a loan was in fact a gambling transaction involv- 
ing trades in wheat upon the Chicago Board of Trade, in 
which the delivery of the wheat was not contemplated by 
either party, but that settlement was to be made. whether 
a profit or loss, upon the difference between the price at 
which the wheat was bought and that at which it was sold. 
The issues were submitted to a jury and resulted in a ver- 
dict and judgment for the defendant, and plaintiff appeals. 

Waiving some informality in the assignments, the ques- 
tion presented by the appellant is whether or not the ver- 
dict is sustained by sufficient evidence, and, if not, that the 
court erred in submitting to the jury the question of the 
illegality of the contract. 

Without setting out the evidence, the transaction between 
the parties as thereby disclosed was in substance the fol- 
lowing: The plaintiff and defendant had both been dealing 
to some extent upon the Chicago Board of Trade through 
the commission firm of N. B. Updike & Company, which 
maintained a branch office at Holdrege, Nebraska. In Jan- 
uary, 1917, the parties met at said office, and defendant 
desiring to purchase 10,000 bushels of wheat on the Board 
for May delivery, and plaintiff being in a position to place 
said trade for defendant through the Updike company with- 
out the deposit of cash margins to protect the same, it was 
agreed that plaintiff should place said trade for defendant, 
which he did, in his own name, on January 9, and on the 
10th another trade for 5,000 bushels. Evidence for plaintiff 
was to the effect that defendant agreed to protect plaintiff 
from any loss resulting from said transaction, and, a loss 
having occurred. plaintiff seeks to recover in this action. 
The validity of the contract in this class of cases generally 
depends upon the intention of the parties with reference 
to the delivery of the grain. Jf actual delivery of the grain 
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was contemplated, the fact that such delivery was to take 
place in the future would not render the contract invalid; 
but, if the intention of the parties was merely to speculate 
upon the rise and fall of the market and make settlement 
on the contract for the difference in price, the transaction 
would be a mere gamble prohibited by the statute. Comp. 
St. 1922, sec. 9812. 

A careful perusal of the testimony contained in the bil! of 
exceptions convinces us that the preponderance is in favor 
of defendant’s contention, but at any rate it was a question 
for the jury and their finding thereon should not be dis- 
turbed. The court did not err in submitting the question. 
The case seems to be controlled by Boon v. Gooch, 95 Neb. 
678, and Sunderland & Saunders v. Hibbard, 97 Neb. 21. 
Plaintiff seeks to distinguish these cases by the fact that in 
each of these cases the plaintiff seeking to recover was the 
broker engaged in buying and selling upon the Board of 
Trade on commission, while in the case at bar the plaintiff 
was not connected with the Updike company, but was a 
mere trader or speculator the same as the defendant, and 
was therefore not connected with the illegal transaction. 
We can conceive of a case where the plaintiff made a loan of 
money to defendant in order that the defendant might use 
it in gambling upon the market and the loan.not be tainted 
with illegality; but where, as in this case, the plaintiff 
conducted the illegal transaction for the defendant, the 
parties were in pari delicto and carrying on a transaction 
prohibited by law. The transaction does not differ from 
one in which I ask my friend to place a bet for me on a 
horse race, and which, being done, results in a loss of the 
money advanced by my friend. In such case all will agree 
that I am morally bound to reimburse my friend, but it 
seems equally certain that he would have no standing in a 
court of law to recover his loss. Contracts to indemnify 
another in contemplation of an act to be performed by him 
impliedly or by positive enactment forbidden by law are 
universally held to be illegal and the courts will leave the 
parties where they have placed themselves. Jose v. Hewett, 
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50 Me. 248: Moss v. Cohen, 15 Misc. Rep. (N. Y.) 108; 
Atkins v. Johnson, 43 Vt. 78. 

The record is without error, and the judgment of the 
district court is AFFIRMED. 


Note—See Gaming, 27 C. J. p. 1055, sec. 271; p. 1080, 
sec. 317; p. 1103, sec. 358. ; 


MINNIE M. GARRISON, APPELLEE, Vv. HARRY H. EVERETT ET 
AL., DEFENDANTS: SULPHO-SALINE BATH COMPANY, 
APPELLANT. 


FILED MAy 26, 1924. No. 22787. 


4. Master and Servant: VERDICT FOR EMPLOYEE AND AGAINST EM- 
PLOYER. A verdict in favor of an employee and against the 
master will not be set aside as inconsistent, where there is evi- 
dence of negligence of other employees, not made defendants, 
sufficient to sustain the verdict. 


2. Damages: INJURY: QUESTION FOR JURY. Where it is shown 
that plaintiff, nearly a year after injury, is still suffering in 
mind and body as a result of defendant’s negligence, and other 
circumstances are in evidence warranting an inference that such 
conditions will continue for an indefinite period, it is not -~ror 
to submit to the jury the questions of the continuance and per- 
manence of the injuries, notwithstanding the fact that experts 
testify that they are unable to say whether or not the conditions 
are permanent. : 

3. Appeal: INSTRUCTIONS: HARMLESS ERRoR. An_ instruction 
that the jury in assessing damages may consider “the future 
pain and deprivation of health” which plaintiff will undergo, 
“Sf any such they find,” while not approved, is the substantial 
equivalent of an instruction that future injuries must be shown 
“with reasonable certainty.” and. if error, was without preju- 
dice, especially .where the jury are required to allow only such 
damages as will compensate plaintiff for injuries actually sus- 
tained. 


i FAILURE TO REQUEST. Where a petition con- 
tains a general aJlegation of negligence and of a specific negligent 
act, and evidence of other negligent acts sufficient to sustain the 
verdict is received without objection, a judgment for plaintiff 
will not be reversed for failure of the court to instruct upon the 
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law applicable to such other acts, where no such instruction is 
requested. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


Reavis & Beghtol and J. L. McPheely, for appellant. 
W. B. Comstock and Tyrrell & Westover, contra. 


Heard before MorRRISSEY, C. J., LETTON and Goon, JJ., 
BLACKLEDGE and REDICK, District Judges. 


REDICK, District Judge. 

This action is brought by Minnie M. Garrison, the plain- 
tiff, against the Sulpho-Saline Bath Company, a corpora- 
tion, and Dr. Harry H. Everett, the operating surgeon, to re- 
cover damages occasioned by the negligence of the doctor in 
failing to secure a drainage tube by fastening one end of it 
to the dressing so as to prevent its slipping into the wound; 
and negligence in failing to discover and remove the drain- 
age tube before allowing the wound to heal. The result 
was that the drainage tube, about eleven inches long, com- 
posed of rubber, slipped into the wound and remained there 
and was not discovered by the surgeon and nurses at the 
time the stitches were taken out, and the wound was closed 
and healed over with the tube remaining inside. The case 
was submitted to the jury, who found in favor of Dr. 
Everett and against the corporation in the sum of $6,500, 
and from the judgment rendered thereon the defendant 
appeals. 

Four points are made by the defendant as grounds for 
reversal: (1) That the evidence does not sustain the 
verdict; (2) that the verdict is inconsistent upon the 
theory that the liability of the corporation depended en- 
tirely and exclusively upon the negligence of the operating 
surgeon; (3) that the district court, having excluded the 
Carlisle table of expectancy, erred in instructing the jury 
that they might consider whether the injuries of the plain- 
tiff were temporary or permanent; (4) that the only in- 
juries resulting were those attributable merely to a proper 
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performance of the operation, namely, adhesions of the 
intestines and other portions of the abdominal region. 
Upon the first point the argument of appellant is: “That 
the inconvenience suffered by plaintiff was not due to leav- 
ing the tube in her body, in any degree, but was due entirely 
to the formations of adhesions which did not come, and 
’ eould not come, from the tube, but which came as a natural 
result of her infected appendix. There is no evidence what- 
ever that any of the trouble experienced by plaintiff re- 
sulted or could have resulted from the presence of this tube 
in the abdominal wall.” We do not think the facts upon 
which this argument is based are the proper inferences 
from the testimony. The operation was for a pus appendix; 
that is, one which was inflamed to such an extent that pus 
was formed in considerable quantities. In such cases all 
the experts called agree that artificial] drainage is necessary 
to carry off the pus and thus prevent infection. There is 
evidence that the purpose of inserting the tube was to se- 
cure proper drainage; that, where the tube disappeared 
eutirely into the pelvic cavity and the wound healed over, 
all drainage would be stopped; that such treatment was 
improper; that plaintiff’s appendix was badly inflamed; 
that inflammation produces serum, and serum produces 
fibrin, and that adhesions are the result of fibrin; that some 
adhesions are generally present in operations on a pus ap- 
pendix; that where there is improper drainage there would 
be more adhesions; that irritation caused by the presence 
of the rubber tube in the body might cause adhesions. De- 
fendant’s contention that the adhesions in this case were 
solely the result of the operation and prior condition of the 
appendix cannot be sustained; at least it was a question for 
the jury. It further appears from the evidence for plain- 
tiff that plaintiff’s health prior to the operation was good, 
but that since then and up to the time of trial, January, 
1922, she had lost weight, from 158 to 132 pounds, became 
weaker and more nervous, was sick, could not eat anything 
without vomiting, is on a milk diet, is in bed half the time, 
and suffers pain, complains of soreness through the stom- 
ach, and at times has swelling around the wound. An 
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X-ray examination in January, 1922, established the exis- 
tence of adhesions ‘‘down in the right lower quadrant, or 
right lower abdomen, involving the termina] ileum, cecum, 
and the ascending colon.” The physicians who examined 
plaintiff attribute her present condition of health to these 
adhesions. 

We think the evidence above summarized made a question 
for the jury and affords sufficient ground for the inference 
that with proper drainage a normal recovery would have 
resulted, but that the failure to provide proper drainage 
after the operation and permitting the wound to heal with- 
out removing the tube were the proximate cause of plain- 
tiff’s condition of ill health. 

As to the second point, there is no doubt but that upon 
the trial of the case plaintiff’s principal reliance was upon 
the negligence of Dr. Everett, and with one exception (in 
the statement of the allegations of the petition) the instruc- 
tions of the court have to do entirely with the negligence of 
Dr. Everett. If the only negligence charged was that of 
Dr. Everett, the inconsistency of the verdict is beyond dis- 
pute. Where the liability of the principal depends entirely 
upon the negligence of the named agent or employee, a ver- 
dict in favor of the employee and against the principal 
cannot be sustained. Chicago, St. P.. M. & O. R. Co. v. Me- 
Manigal, 73 Neb. 580; Young v. Rohrbough, 86 Neb. 279; 
Forsha v. Nebraska Moline Plow Co., 89 Neb. 770. 

It appears, however, that the allegations of the petition 
are sufficiently broad to let in evidence of negligence of 
other servants of the defendant corporation. After alleg- 
ing negligence of the operating surgeon in failing to prop- 
erly fasten the tube, paragraph 7 of the petition is as fol- 
lows: ‘That the plaintiff remained at the said hospital 
and was treated by defendants continuously during said 
period of time in such an unskilful, careless, and negligent 
manner that the plaintiff was, and still is, caused to suffer 
great pain and anguish, * * * and the nurses, and physi- 
cians, and attendants employed by the said defendants were 
so incompetent, unskilful, and negligent that they failed to 
discover the cause of her sickness, pain, and suffering” so 
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that other physicians had to be employed. It appears from 
the evidence that a daily record is kept of the condition of 
the patient, and that when a drainage tube is inserted in 
the wound that fact is reported to the nurse in charge, 
whose duty it is to enter the fact upon the chart or report; 
that Dr. Everett instructed the nurse to record the fact of 
the insertion of the tube, but the nurse failed to make the 
record, with the result that, when Dr. Olney, the surgical 
assistant of Dr. Everett, an employee of defendant corpo- 
ration and the physician in charge of the case after the 
operation, dressed the wound the following day and sub- 
sequently, he received no information from the chart or 
otherwise that a tube had been inserted, and did not dis- 
cover its presence, but dressed the wound, and about eight 
days later removed the stitches, allowing the wound to 
heal. This evidence of negligence on the part of the nurse 
employed by defendant was sufficient to sustain a finding 
against the defendant corporation. If the chart had shown 
the insertion of the tube, Dr. Olney, who testifies that he 
worked from the chart, would in all probability have noticed 
its absence and taken proper steps to recover it and place 
it in proper position to perform its function. 

Up to this point it would seem that the second propo- 
sition of the defendant is not well taken; but we must con- 
sider another factor. In the statement of the allegations 
of the petition, the court in its first instructions said: “She 
further avers that following said operation she was negli- 
gently and unskilfully treated and cared for by the de- 
fendants. And she says that by reason of the foregoing 
she incurred damages in the sum of $50,000, for which, 
with interest, she prays judgment.” No other or further 
reference to this allegation is contained in the instructions; 
but, as before stated, the law of the case given by the court 
had sole reference to the alleged negligence of Dr. Everett. 
We are thus-confronted with this situation: The petition 
contains the necessary allegations of negligence, the evi- 
dence is sufficient to support the verdict thereon, the court 
recites the allegations of the petition of the negligence of 
other servants as one of the grounds for recovery, but fails 
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to instruct the jury upon the law applicable to that partic- 
ular phase of the case. In this situation, we are in consid- 
erable doubt whether the verdict should be sustained, but 
our conclusion is that it may be from the following consid- 
erations: While the evidence to support allegations as to 
the negligence of servants other than Dr. Everett appears 
to have been brought out upon the cross-examination of 
defendant’s witnesses, it was received without objection 
(except where secondary evidence was called for). Neither 
party requested any instruction upon the law as applicable 
to this allegation. The evidence is practically undisputed 
that plaintiff suffered great pain and inconvenience and 
loss of ability to perform her ordinary duties as a house- 
wife, and a clear case of liability is made against the de- 
fendant corporation. We are of the opinion that the error 
of the court, if any, in failing to instruct the jury as to the 
law applicable to this particular ground of recovery was 
without prejudice to the defendant, and that nothing would 
be gained by the reversal of the case upon this ground ex- 
cept to give the defendant another chance to escape a clear 
liability. On the whole, the case appears to have been 
presented fairly to the jury, and justice does not require 
another trial merely because the verdict may appear to be 
inconsistent as to one of the defendants. 

Upon the third objection, it occurs to us that the Car- 
lisle table is not the only evidence upon which a jury may 
base a finding of damages for a permanent injury. That 
question may be, and frequently is, submitted to the judg- 
ment of the jury without the table. The evidence upon the 
permanency of the injuries was. indefinite, and perhaps the 
final effect of it is that the doctors were unable to say how 
long the adhesions would continue; but this uncertainty 
itself was proper to be considered by the jury with the 
other facts, and the verdict is not based upon any arith- 
metical calculation, as, for instance, where the loss of 
wages and ability to earn money during the expectancy of 
the plaintiff is involved; and, therefore, it appears to us 
that, while the evidence of the table might properly have 
been received in evidence, its exclusion did not withdraw 
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from the jury the question of the temporary or permanent 
character of the adhesions, but that the question was prop- 
erly presented to them for the exercise of their judgment 
based upon all the evidence in the case. Dr. Olney testi- 
fied for defendant that plaintiff made an uneventful recov- 
ery from the operation, a little more rapid than the aver- 
age, sat up the 9th day and was discharged the 12th. It 
seems quite proper to conclude from the evidence that her 
subsequent decline in health was due to the presence of the 
tube in her body for 60 days, the stopping of the drainage 
from the wound, and the consequent accumulation of pus 
or serum which was not released until the tube was re- 
moved. Her continued ill health up to the time of trial, 
over ten months after the operation, in connection with 
these other matters, furnished a reasonable ground upon 
which the jury might base a finding as to the probable con- 
tinuance of the conditions. The court did not err in sub- 
mitting to the jury the question of the temporary or per- 
manent character of plaintiff’s injuries. 

A further objection to the instruction on the measure of 
damages is that it does not limit her recovery to the dam- 
ages which might reasonably be expected to result from the 
permanency of her injury. By the instruction the jury 
were told that, “in arriving at the amount of her recovery,” 
they should consider “the future pain and deprivation of 
health that she will undergo, if any such you find, and give 
her such a sum as will compensate her for her injuries 
actually sustained.” 

The rule in this state is as stated in Chicago, R. I. & P. 
R. Co. v. McDowell, 66 Neb. 170, cited by defendant, that 
“compensation can be recovered for only such future dam- 
ages as are shown with reasonable certainty,” and the in- 
struction complained of would have been more accurate if 
it had stated that such damages must appear from the evi- 
dence with reasonable certainty; but we think, the jury 
being required to find from the evidence that plaintiff 
would undergo such damages, together with the further 
caution that they should compensate her only for damages 
actually sustained, the elements of speculation and con- 
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jecture were eliminated and the instruction substantially 
correct. A requirement that she will suffer damages in the 
future is, as a matter of mere statement, a little more rigid 
than one that such fact appear with reasonable certainty. 
As to the fourth point, the evidence is conflicting as to 
whether or not the presence of the rubber tube. which ap- 
pears to have lodged between the abdominal wall and the 
exterior covering of the body. would tend to cause the for- . 
mation of pus or inflammation causing adhesions. The un- 
disputeo evidence is that the case was one of a pus appen- 
dix, requiring: artificia) drainage, and the slipping of the 
tube inside and healing of the wound prevented proper 
drainage. so that two months after the operation, when 
the presence of the tube was discovered and the same was 
extracted, a quantity of serum was expelled from the wound, 
and it is fairly deducible from the evidence that such a con- 
dition would cause inflammation inducing the occurrence 
of adhesions. This was a question for the jury. 
AFFIRMED. 


Note—See Appeal and Error, 3 C. J. p. 854, sec. 756; 4 
C. J. p. 1032, sec. 3014; Damages, 17 C. J. p. 1075, sec. 381 
—Master and Servant, 26 Cyc. p. 1579. 


WILLIAM KOYEN, APPELLANT, V. DODGE COUNTY, APPELLEE. 
FILED JUNE 24, 1924. No. 23921. 


APPEAL from the district court for Dodge county: JAMES 
T. BEGLEY, Louis LIGHTNER and FREDERICK W. BUTTON, 
JUDGES. Affirmed. 


Abbott, Rohn & Dunlap, for appellant. 
Courtright, Sidner, Lee & Gunderson, contra. 


Heard before MORRISSEY, C. J., DAY, GOOD and THOMP- 
SON, JJ., and BLACKLEDGE, District Judge. 


PER CURIAM. 
This cause comes here as a “case stated” under Rule 14 
(94 Neb. XIII). According to the federa! census for the 
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year 1920, Dodge county in that year had a population of 
less than 25,000. Subsequently it was claimed by certain 
interested parties that the actual population of the county 
was in excess of 25,000. The salaries of county officials for 
that county are determined upon the basis of population. 
The board of supervisors adopted the following resolution: 

“Whereas, claims have been made that the population of 
. Dodge county is under 25,000; and 

‘“‘Whereas, the law bases the salaries of officers upon the 
population and the county board deems it its duty to de- 
termine the population of this county for the basis of sal- 
aries and other governmental purposes: 

“Tt is resolved that a hearing be had before this board 
on the matter of the population of this county at its session 
on the 12th day of December, 1922, when all persons inter- 
ested may appear before the board and present such evi- 
dence on the matter at issue as they may have.” 

Thereafter a hearing was had, evidence taken, and the 
board found that the population of the county exceeded in 
number 27,000. On appeal to the district court, the action 
of the county board was upheld, and this appeal has been 
prosecuted from that judgment. Since this appeal was 
lodged in this court we have adopted the opinion in Buffalo 
County v. Bowker, 111 Neb. 762, which deals with substan- 
tially the same questions here presented, and, on the au- 
thority of that opinion, the judgment of the district court 
is AFFIRMED. 

NITTLER-RHUMP, INC., APPELLEE, V. THOMAS JONES, 
APPELLANT. 


FILED JUNE 24, 1924. No. 22744. 


1. Action: MoNnrEy Hap AND RECEIVED. “An action for money had 
and received will lie to recover money secured from the plaintiff, 
without consideration, in reliance upon fraudulent representa- 
tions made by the defendant.” Martin v. Hutton, 90 Neb. 34. 

2. Evidence: . VALUE oF MATERIALS: ADMISSION OF EVIDENCE. 
When the question for determination by the jury is the cost of 
a. building, and it is shown that second-hand material entered 
into its construction, and the party furnishing this material 
failed to make any showing as to its value, or its cost, he can- 
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not complain because the court permitted the other party to offer 
testimony as to its value and allowed the jury to consider this 
evidence as to value in determining the cost of the building. 

3. ———: Lease: EVIDENCE OF FRAUD. The existence of 4 
written lease does not ordinarily prevent a party apparently 
bound thereby from proving that he was induced to execute the 
same by the deceit of the other party to the lease. 

4. Trial: DIRECTION or VERDICT. When at the close of the plain- 

tiff’s case in chief he has submitted sufficient competent evidence 

to support a finding in his favor, it is not error to deny a motion 
by defendant to direct a verdict in his favor. 
: When at the close of all the evidence there is 

a substantia! conflict in the evidence, it is proper for the court to 

deny a motion for a directed verdict and to submit the disputed 

questions of fact for the determination of the jury. 


APPEAL from the district court for Douglas county: AR- 
THUR C. WAKELEY, JUDGE. Affirmed. 


McGilton & Smith, for appellant. 
Weaver & Giller, contra. 


Heard before Morrissey, C. J., ROSE, Day and Goon, JJ., 
and REDICK, District Judge. 


MorRIsseEy, C. J. . 

This is an action commenced in the district court for 
Douglas county by the Nittler-Rhump Company against 
Thomas Jones to recover the sum of $7,016 and interest 
claimed by plaintiff to be due him as an overpayment of 
rent on a building leased by plaintiff from defendant under a 
preliminary agreement dated October 20, 1917, and a 
lease dated November 1, 1917. 

It appears without dispute that Albert E. Bihler, Inc., 
which is the name under which plaintiff corporation did 
business at the time the lease was made, on October 20, 
1917, entered into an agreement with defendant whereby 
Albert E. Bihler, Inc., agreed to lease a building at 1114 
Dodge street in the city of Omaha from defendant for a 
period of five years, with the privilege of renewal for an- 
other five-year period, at an annual rental of a sum equal 
to 8 per cent. of the actual cost of the building, which 
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amount was to be determined before the Bihler company 
took possession of the building. Later, on November 27, 
1917, a lease was entered into as of the date November 1, 
1917, for a period of five years at an annual rental of 
$6,880. 

Plaintiff contends that, notwithstanding the terms of the 
agreement of October 20, 1917, whereby the rental was to 
be 8 per cent. of the actual cost of the building, defendant 
fraudulently represented, at the time the lease was made, 
that the building cost $76,000, which, together with an item 
of $10,000, the agreed value of the lot, constituted the basis 
upon which the annual rental] of $6,880 was charged. There 
ig an allegation in the petition that plaintiff believed and 
relied upon the representations of defendant as to the cost 
of the building, and that these representations induced the 
corporation to sign the lease, but that in fact the building 
cost much less than $76,000. Plaintiff prays judgment in 
the amount of these overpayments for the four years dur- 
ing which it paid this rental on the building. 

Defendant in his answer denied all the allegations of 
fraud in plaintiff’s petition, and alleged that the building 
leased cost, together with the value of the lot, $86,000. The 
jury found for plaintiff in a sum equal to the difference be- 
tween the rental paid and the amount which would have 
justly accrued to defendant under the lease on a valuation 
of the property at $60,000, in lieu of the $86,000 which 
plaintiff had been induced to believe was the cost of the 
property when it executed the lease. 

Appellant urges that the court erred in failing to in- 
struct the jury that defendant claimed that the lease dated 
November 1, 1917, expressed the full and complete agree- 
ment between the parties, and cites us to numerous authori- 
ties on the question of prior agreements being merged into 
a written agreement. However, this is not an action on the 
written instrument, but rather an action to recover the 
money which defendant fraudulently secured from plaintiff. 
This assignment is not well taken. Martin v. Hutton, 90 
Neb. 34. 

It is next urged that it was error for the court to admit 
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testimony as to the value of certain material used in the 
construction of the building, when the contract was based 
on the cost price, and not upon the value either of the ma- 
terials used or of the finished building. The evidence com- 
plained of related to the value of second-hand material 
which defendant had used in the construction of the build- 
ing and for. which defendant had made no showing either 
as to the value or as to the cost. In the absence of such 
showing, defendant cannot complain because the court per- 
mitted testimony as to the value of the material, which, 
under the circumstances, was the best available evidence 
of its cost. 

Appellant also assigns as error the admission in evidence 
of the preliminary agreement dated October 20, 1917, and 
the admission of oral testimony of conversations had at the 
time of making the lease and prior thereto. These objec- 
tions are untenable. It is true that, were the action one on 
a written agreement, such evidence might be inadmissible 
as tending to vary its terms; but, the present action being 
in deceit for money had and received, the evidence is proper, 
since it establishes the basis upon which the parties 
dealt with each other and proves the fraud imputed to de- 
fendant. 10 R. C. L. 1058, sec. 252. See, also, Davis v. 
Sterns, 85 Neb. 121, and Coffman v. Malone, 98 Neb. 819. 

At the close of plaintiff’s case in chief, defendant made a 
motion for a directed verdict and made a similar motion 
at the close of the case. Each motion was overruled and 
these rulings are assigned as error. As the record stood at 
this time, plaintiff had adduced sufficient evidence to prove 
the allegations of his petition, and, therefore, it would have 
been improper to have sustained defendant’s motion for a 
directed verdict. At the close of all the testimony there was 
a substantial conflict in the evidence on the issues presented 
by the pleadings, and the court properly overruled defend- 
ant’s motion and submitted the cause to the jury to deter- 
mine the controverted questions of fact. 

Other objections made to the rulings of the trial court 
have been considered, but are not found to be of such char- 
acter as to require specific discussion. 
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The record is found free from error, and the judgment is 
AFFIRMED. 


Note—See Money Received, 27 Cyc. p. 866—Evidence, 
22 C. J. p. 177, sec. 119; p. 1217, sec. 1623—Trial, 38 Cyc. 
pp. 1539, 1578. 


JOHN F. REID ET AL., APPELLEES, V. HATTIE L. KEYS ET AL., 
APPELLANTS. 


FILED JUNE 24, 1924. No, 22784. 


Holidays: JUDICIAL SALES. When a day designated by statute as a 
legal holiday falls on Sunday, the succeeding day is not a legal 
holiday, except only as to commercial paper, and a judicial sale 
of lands made on such a day will not be set aside as in deroga- 
tion of any statute relating to legal holidays. 


APPEAL from the district court for Merrick county: A. 
M. Post, JUDGE. Affirmed. 


M. O. Cunningham and Elmer E. Ross, for appellants. 
John C. Martin, contra. 


Heard before MorrissEy, C. J., LETTON, ROSE, DAy and 
Goop, JJ. 


MorrIsSEY, C. J. 

This case is here on appeal from the district court for 
Merrick county. 

In October, 1920, appellees filed their petition for fore- 
closure of two mortgages held by them. Upon trial, a 
decree was entered in favor of appellees, and appellants 
took a stay of execution. On January 10, 1922, an order of 
sale was issued and the sheriff of Merrick county caused 
notice of sale to be published, as required by statute, in a 
legal newspaper. On February 13, 1922, the premises were 
sold to appellees. Two days later appellants filed objections 
to the confirmation of the sale, alleging that the sale was 
void in that it had been held on a legal holiday, and made 
other objections which are abandoned here. The objec- 
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tions were overruled and the sale confirmed. Defendants 
appeal from the order confirming the sale. 

The holiday in this case was February 12, known as “Lin- 
coln’s Birthday,” which in the year 1922 fel] on Sunday. It 
is appellants’ contention that the Monday following a Sun- 
day which is a legal holiday is also a legal holiday. The 
contrary of this contention has long been the established 
rule in this state, except in matters falling within some 
special provision of the statute. Ostertag v. Galbraith, 23 
Neb. 730; State v. King, 23 Neb. 540. 

The judgment of the lower court is 

AFFIRMED. 

Note—See Holidays, 29 C. J. p. 761, sec. 2. 


ROBERT H. MILLER V. STATE OF NEBRASKA. 
FILED JUNE 24, 1924. No. 23797. 


1. Rape: CORROBORATIVE EVIDENCE. “In a prosecution for’rape, it 
is not essential to a conviction that the prosecutrix should be 
corroborated by the testimony of other witnesses as to the par- 
ticular act constituting the offense. It is sufficient if she be cor- 
roborated as to material facts and circumstances which tend to 
support her testimony, and from which, together with her tes- 
timony as to the principal fact, the inference of guilt may be 
drawn.” Fager v. State, 22 Neb. 382, 

SUFFICIENCY OF EVIDENCE. Evidence examined, and 

held, sufficient to support the verdict as to the commission of the 

act charged. 

CHASTITY: SUFFICIENCY oF EVIDENCE. In this, a 

prosecution for rape upon a female over 16 years of age and 

under 18 years of age, the question of her previous chastity 
was put in issue by defendant. The evidence on this issue has 
been examined, and is held to support the finding of the jury. 

: INSTRUCTIONS. When, in a prosecution for 

rape upon a female over 16 years of age and under 18 years of 

age, defendant challenges the previous chastity of prosecutrix, 
it is not error for the court to instruct the jury that—‘As to 
the question of the previous chastity of Ruby Shelton, it is 
not necessary that her testimony that she was not previously 
unchaste be corroborated; it is sufficient, as to this point, if you 
are satisfied by the evidence, beyond a reasonable doubt, that 
she was not unchaste previous to the time of the alleged act of 
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sexual intercourse complained of in the information.” 
INSTRUCTION AS TO TIME. Instruction mentioned in 
the opinion as No. 7, held, under the facts in this case, free from 
error. 


ERROR to the district court for Franklin county: CHARLES 
E. ELDRED, JUDGE. Affirmed. 


George W. Prather, J. T. Reed, A. W. Relihan and T. D. 
Relihan, for plaintiff in error. 


O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before MorRISSEY, C. J., LETTON, ROSE, DAy and 
Goon, JJ., and REDIcK, District Judge. 


MorRISSEY, C. J. 

Defendant was convicted in the district court for Frank- 
lin county of the crime of rape upon Ruby Shelton, a female 
child over the age of 16 years and under the age of 18 years. 
He prosecutes error to this court, alleging that the evidence 
is insufficient to sustain the conviction, and making other 
assignments which will be considered in their order. At 
the time the crime is alleged to have been committed, de- 
fendant was in charge of the telephone system in the village 
of Bloomington. He was 37 years of age and with his wife 
and family resided in the building wherein was installed 
the telephone exchange. There was direct access to that 
part of the building used by defendant and his family for 
residential purposes from that part of the building used 
in the telephone business. The crime is alleged to have 
been committed “on or about June 25, 1922.” At the time 
charged and for about a month immediately preceding, 
prosecutrix was employed by defendant as a telephone oper- 
ator. Prosecutrix was a member of a large family, and 
her mother was a widow who resided in the immediate 
neighborhood of the telephone exchange and by daily labor 
supported herself and her family. The members of prose- 
cutrix’ family and of defendant’s family had been on in- 
timate terms for many years. According to the story told 
by prosecutrix, on Sunday morning, June 25, 1922, de- 
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fendant’s wife and children left their home in an automo- 
bile owned and driven by a friend of defendant and his 
family, and subsequent to the departure of defendant’s 
wife and children defendant entered the operating room 
where prosecutrix was at work at the switchboard, and, 
after making some indecent remarks to prosecutrix, seized 
her by the hands and took her into a bedroom immediate- 
ly adjacent to the operating room and there had sexual 
intercourse with her. Within a normal period of gesta- 
tion, prosecutrix gave birth to a child. She testified that 
she never had sexual intercourse with any person other 
than defendant. Defendant directly contradicted the story 
of prosecutrix in so far as it incriminated him, and testi- 
fied that he went with his wife and family to a picnic which 
was held that day a short distance from the village, and 
in this way endeavored to prove an alibi. In his behalf 
there was also introduced evidence, which, if true, would 
show that prosecutrix was unchaste at the time the crime 
is alleged to have been committed. This evidence will be 
considered in another division of this opinion. Prosecutrix’ 
story of the presence of defendant at the time and place 
alleged is corroborated by her sister who assisted prosecu- 
trix in the management of the telephone exchange upon 
the day mentioned. Defendant’s story as to his departure 
for, and presence at the picnic is also corroborated; thus 
on this very material question there is a direct conflict in 
the testimony which was resolved by the jury against de- 
fendant. Prosecutrix remained in the employ of defend- 
ant for several months following the incident related, and 
she testified that there were subsequent acts of intercourse 
between her and defendant, the dates not being fixed. She 
failed to inform her mother or any other person of what 
she alleges occurred that Sunday morning, and her preg- 
nancy was not known for several months. Prosecutrix tes- 
tified however, that, following the alleged assault, she in- 
formed her mother that she did not desire to continue in 
the employ of defendant, but she failed to give any reason 
for her desire to cease the employment, and her mother, 
being in ignorance of the assault, required her to remain. 
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in defendant’s employ. 

Defendant testified that some time subsequent to the 
opening of the fall term of school, he heard gossip to the 
effect that prosecutrix was pregnant; that he talked the 
matter over with his wife, suggesting that somebody ought 
to look after prosecutrix, and that he went to prosecutrix 
and spoke to her on the subject, and that she told him the 
story was not true; that subsequent to this a young man 
of the village, whom the witness named, spoke to him 
about the girl’s condition, and said that the girl was going 
to hold defendant responsible for it, but that the matter 
could be adjusted for $500; that defendant resented the 
imputation and stated that he would give nothing; that 
soon thereafter he again saw the prosecutrix, and that in 
a fit of anger and excitement he accused her of being in 
a conspiracy against him. The girl. testified, in substance, 
that in November she had a conversation with defendant 
about her condition, and he offered to send her away, say- 
ing that “it would cost $500, and I told him that I did not 
want to leave. * * * I told him that I did not want to go, 
and did not want to leave my folks and did not want to 
take an operation.” 

The rule is well established in this state that— 

“In a prosecution for rape, it is not essential to a con- 
viction that the prosecutrix should be corroborated by the 
testimony of other witnesses as to the particular act con- 
stituting the offense. It is sufficient if she be corroborated 
as to material facts and circumstances which tend to sup- 
port her testimony, and from which, together with her tes- 
timony as to the principal fact, the inference of guilt may be 
drawn.” Fager v. State, 22 Neb. 332. 

And in Kotouc v. State, 104 Neb. 580, it is said: 

“In a prosecution for rape, the corroboration of prose- 
cutrix may consist of circumstantial evidence.” 

Having in mind the relation of the parties and the cir- 
cumstances surrounding them and the whole story as it 
went to the jury, we are convinced that the evidence is 
ample to support the verdict returned as to the commission 
of the act charged. , 
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On the question of the previous chastity of the girl, she 
testified that she never had sexual intercourse with any 
person other than defendant. Defendant, for the purpose 
of raising a question in the minds of the jury as to her 
previous chastity, called a number of witnesses who tes- 
tified to conduct on the part of prosecutrix which, if true, 
would completely overthrow her claim to chastity. These 
witnesses were directly and positively contradicted by 
prosecutrix and other witnesses who had knowledge of 
the incidents related. At most, the testimony offered by 
defendant presented a question of fact for the jury. It 
was their province to determine the veracity of these wit- 
nesses, and they found, as appears to us entirely proper, 
that prosecutrix was not previously unchaste. 

Criticism is made of a clause in instruction No. 6, which 
told the jury: 

“As to the question of the previous chastity of Ruby 
Shelton, it is not necessary that her testimony that she 
was not previously unchaste be corroborated; it is suffi- 
cient, as to this point, if you are satisfied by the evidence, 
beyond a reasonable doubt, that she was not unchaste pre- 
vious to the time of the alleged act of sexual intercourse 
complained of in the information.” 

This was proper. Leedom v. State, 81 Neb. 585. 

The final assignment is directed against instruction No. 
7, which permitted the jury to find defendant guilty, if 
they found that the crime charged was committed “on or 
about said 25th day of June, 1922.” The criticism is di- 
rected: to the phrase “on or about.” It is said in the brief 
that the prosecution should have been required to prove 
that the act was committed on June 25, because the testi- . 
mony of prosecutrix fixed that definite date as the day of 
its commission, and defendant’s defense of an alibi was 
restricted likewise to that particular day. The assignment 
is without substantial merit. The information alleged that 
the act was committed “on or about June 25,” and the in- 
struction merely followed the language of the information. 
Furthermore, the testimony as a whole went to the proof 
of that date and none other, and the jury could not have 
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been misled. The instruction was proper. 
The record is free from error, and the judgment is 


AFFIRMED. 


Note—See Rape, 33 Cyc. pp. 1482, 1486, 1496, 1497— 
Criminal Law, 16 C. J. p. 969, sec. 2364. 


STATE, EX REL. CHRISTIAN A. SORENSEN ET AL., APPELLEES, V. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COM- 
PANY ET AL., APPELLANTS. 


Fiiep JUNE 24, 1924. No. 23847. 


Carriers: DISCRIMINATION. At common law a common carrier 
of goods or passengers was under no obligation to treat all per- 
sons equally, but might grant one individual an unreasonably 
low rate or even carry for him without making any charge 
whatever. 


Section 7, art. X of the Constitution of Ne- 
braska, provides: “The legislature shall pass laws to correct 
abuses and prevent unjust discrimination and extortion in all 
charges of express, telegraph and railroad companies in this 
state.” Not all discriminations are prohibited by this section. 

: The provisions of section 7, art. X of the 
Constitution, are designed to take away from the common car- 
riers named therein the power of arbitrary selection of persons 
as the ohdects of their favor or disfavor. 

POWER OF LEGISLATURE. It is competent for 
the iecistatare within reasonable limits to determine what are 
proper preferences or discriminations which may lawfully be 
made by common earriers, and, unless it is manifest that its ac- 
tion in this respect is a clear violation of the Constitution, the 
courts may not interfere. 

: CONSTRUCTION OF STATUTE. A statute which 
allows the granting of special favors or preferences to any class 
of people by common carriers is to be strictly construed. 

FREE Pass Law: CoNSTITUTIONALITY. Chapter 160, 
Laws 1928, which adds to the classes exempted from the restric- 
tive provisions of the “free pass law” ministers of religion, in- 
mates of charitable institutions and charitable workers, is not 
void as iL in violation of section 7, art. X of the Constitution. 

5 Chapter 160, Laws 1923. operates 
alike on alj persons in the same class within the state, is not a 
local or special law, and is not unconstitutional for that reason. 
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8. Constitutional Law: CONSTRUCTION. In construing the quoted 
section of the Constitution, the court will consider its history; 
the development of the evil sought to be restrained by its provi- 
sions; that since the enactment of the “free pass law” the lan- 
guage of the section has been construed as to its meaning and 
scope, and acted upon, by the legislature and by the courts, and 
that a constitutional convention held since such construction 
made no change therein. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. MorRNING, JUDGE. Reversed and dismissed. 


Byron Clark, Jesse L. Root, Reavis & Beghtol, J. W. Wein- 
garten, C. W. Krohl, N. H. Loomis, J. A. C. Kennedy, Wy- 
mer Dressler, E. P. Holmes, Robert D. Neely, Yale C. Hol- 
land, Guy C. Chambers, C. A. Magaw and Thomas W. 
Bockes, for appellants. 


C. A. Sorensen and F. L. Bollen, contra. 
R. M. Switzler, amicus curiz. 


Heard before Morrissey, C. J., LETTON, ROSE, DEAN, 
Day, Goop, and THOMPSON, JJ. 


LETTON, J. 

This action was brought by the plaintiff on behalf of 
himself and all other persons similarly situated. It is al- 
leged that the attorney general of the state had been re- 
quested to prosecute the same but had refused, but that he 
makes no objection to the action being brought in the name 
of the state on the relation of the plaintiff. The purpose 
of the suit is to enjoin and prohibit the defendant railroad 
companies from giving free passes or reduced transporta- 
tion to ministers of the gospel and persons engaged in elee- 
mosynary and charitable work, and to have the court de- 
clare chapter 160, Laws 1923, unconstitutional and void. 
Separate demurrers to the petition were overruled by the 
district court. Defendants elected to stand upon their de- 
murrers, and, refusing to proceed further, the court found 
the allegations of the petition to be true, and decree was 
rendered declaring that the law in question was unconsti- 
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tutional and void, and restraining the issuance of free 
passes or reduced transportation to the classes of persons 
named in the act. Defendants have appealed. 

The petition alleges that, unless restrained by the court, 
the defendant railroad companies will establish, promulgate 
and charge passenger fares on their lines within the state 
by dividing all who have occasion to travel as passengers 
into two classes; those who are not ministers of the gospel, 
nor engaged in charitable or eleemosynary work, consti- 
tuting the first class, who are required to pay fare; and 
those who are ministers of the gospel or engaged in charit- 
able or eleemosynary work and required to pay only a half 
or reduced fare, constitute the second class; that there is 
no reasonable basis for this classification; that persons 
within the second class occupy the same space in passenger 
coaches as all other persons; that persons within this class 
do not travel in groups or more extensively than others; 
that the expense to the railroad corporation of transporting 
both classes is equal; that such persons have rendered no 
greater service to the railroads than others, and that such 
class is no more entitled to receive free or reduced trans- 
portation than other classes of people, such as farmers, 
school-teachers, newspaper editors and writers, common 
laborers, or lawyers; that the proposed action will decrease 
the net earnings of the defendants and. bring about an in- 
crease in the passenger rates to persons not within the fa- 
vored class; that the amended law is not so framed as to 
extend to and embrace equally all persons in like situation 
and circumstances, and is capricious and arbitrary, since 
it makes the accepting of free passes and reduced trans- 
portation an innocent and harmless act by ministers of 
the gospel or persons engaged in charitable and eleemosy- 
nary work, but a crime punishable by fine and imprison- 
ment when accepted by all other persons; that chapter 160, 
Laws 1923, is unconstitutional and void because: (a) It 
contravenes section 7, art. X of the Constitution. (b) It 
contravenes section 18, art. III of the Constitution, provid- 
ing that the legislature shall not pass local or special laws 
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“granting to any corporation, association or individual any 
special or exclusive privileges, immunity or franchise what- 
ever. In all other cases where a general law can be made 
applicable, no special law shall be enacted.” (c) It con- 
travenes that part of section 1, art. XIV of the Constitu- 
tion of the United States, which provides: ‘No state shall 
make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States, * * * nor 
deny to any person within its jurisdiction the equal pro- 
tection of the laws.” 

Defendants each demurred on the grounds: (1) That 
the petition did not state facts sufficient to constitute a 
cause of action; (2) that there is defect of parties plain- 
tiff; and (3) that plaintiff has not legal capacity to main- 
tain the action. We prefer to deal with the case upon its 
merits rather than upon the other grounds of demurrer. 

The question is whether the amendatory statute vio- 
lates the provisions of the Constitution. At common law 
a common carrier of goods was under no obligation to treat 
all customers equally. Its obligation was to accept and 
carry all goods delivered to it for carriage on being paid a 
reasonable compensation, unless it had some reasonable ex- 
cuse for not doing so, and if the carrier refused to accept 
such goods an action might be brought against it for so re- 
fusing. If the shipper paid under protest a sum which was 
unreasonable, he might recover back the surplus in an action 
for money had and received, as having been extorted from 
him. There was nothing in the common law to prevent a 
carrier from giving individuals an unreasonably low rate 
or even carrying without charge. Great Western R. Co. v. 
Sutton, 4 L. R. 1869, Eng. & Irish App. Cas. 226. In a 
short time after railroads came into being they practically 
monopolized all methods of land transportation, and it was 
found necessary to establish rules and regulations for the 
protection of the public. Undue preferences were pro- 
hibited by statute, and common carriers became bound to 
charge all persons for whom they carried goods under like 
circumstances equally. The courts of England, in passing 

8 
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upon questions arising under the railway and canal acts, 
are careful to point out that all preferences were not for- 
bidden by law, but only “undue preferences,” and have up- 
held, under certain circumstances, rates and charges which 
result in preferences being given. In Inverness Chamber 
of Commerce v. Highland R. Co., 11 Railway & Canal Traf- 
fic Cas. (Eng.) 218, Lord Darling said: ‘It seems to me 
that, there being to some extent a preference of one trader 
over another, the whole question comes to be whether that 
preference is undue, and that is a question purely of fact. 
There is, in my opinion, a strong presumption that when a 
preference of that kind is offered and given to all and sun- 
dry upon purely business considerations, without any ele- 
ment of caprice or arbitrary choice about it, the prefer- 
ence is not undue.” In Phipps v. London & N. W. R. Co., 
1892, 2 Q. B. (Eng.) 229, the burden of proof is held to be 
on the railroad company to show that the lower charge 
does not amount to “an undue preference.” 

Abuses arose in the United States similar to those that 
occurred in England, though perhaps greater in degree. 
The interstate commerce act of 1887, and the several rail- 
way commission acts in the states, were the result of the 
desire to put an end to such conditions. The interstate com- 
merce act provides that all charges made for service by 
the railroad “shall be reasonable and just, and every 
unjust and unreasonable charge for such service is pro- 
hibited and declared to be unlawful,” and, also, provides 
that if any carrier subject to the act shall charge, demand, 
collect or receive a greater or Jess compensation for any 
service rendered, or to be rendered, in the transportation 
of persons or property than it charges, collects, demands 
or receives from any other person or persons for doing a 
like or contemporaneous service in the transportation of a 
like kind of traffic, under substantially similar cireum- 
stances and conditions, such common carrier shall be 
deemed guilty of unjust discrimination, which is therein 
prohibited and declared to be unlawful. Section 14, ch. 90, 


Laws 1907, railway commission act, now section 5509, Comp. 
® 
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St. 1922, is almost an exact copy of this section, which is 
section 1, ch. 104, 24 U. S. St. at Large, p. 379. The act 
recognized as proper and just certain preferences and dis- 
eriminations which had been customary. Section 22 of the 
interstate commerce act also provides: “That nothing in 
this act shall apply to the carriage, storage, or handling of 
property free or at reduced rates for the United States, 
state, or municipal governments, or for charitable pur- 
poses, or to or from fairs and expositions for exhibition 
thereat, or the issuance of mileage, excursion, or commu- 
tation passenger tickets; nothing in this act shall be con- 
strued to prohibit any common carrier from giving reduced 
rates to ministers of religion; nothing in this act shall be 
construed to prevent railroads from giving free carriage to 
their own officers and employees, or to prevent the princi- 
pal officers of any railroad company or companies from ex- 
changing passes or tickets with other railroad companies 
for their officers and employees; and nothing in this act 
contained shall in any way abridge or alter the remedies 
now existing at common law or by statute, but the provi- 
sions of this act are in addition to such remedies: Pro- 
vided, that no pending litigation shall in any way be af- 
fected by this act.” By amendments made by the Act of 
March 18839, section 9, ch. 382, 25 U.S. St. at Large, p. 862, 
the prohibition was also removed as to granting preferences 
to “the free carriage of destitute and homeless persons 
transported by charitable societies, and the necessary agents 
employed in ‘such transportation, * * * to municipal gov- 
ernments for the transportation of indigent persons, or to 
inmates of the national homes or state homes for disabled 
volunteer soldiers and of soldiers’ and sailors’ orphan 
homes, including those about to enter and those returning 
home after discharge, under arrangements with the boards 
of managers of said homes.” 

Having thus traced to some extent the history of the law 
prohibiting unjust discrimination by carriers, we come to 
the precise question involved in this case. Section 7, art. 
X of the Constitution of Nebraska provides: “The legisla- 
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ture shall pass laws to correct abuses and prevent unjust 
discrimination and extortion in all charges of express, tele- 
graph and railroad companies in this state, and enforce 
such laws by adequate penalties to the extent, if necessary 
for that purpose, of forfeiture of their property and fran- 
chises.” In 1907 the legislature enacted chapter 93, Laws 
1907, commonly known as the “free pass law.” Comp. St. 
1922, sec. 5440. This act made the issuance of any free 
ticket, free pass, or free transportation in any form for 
the transportation of any passenger or passengers unlaw- 
ful, except to persons within certain classes which are in 
the act designated and limited. At the same session, by 
the railway commission act, it was made unlawful for any 
person not included within such classes to accept or use 
any such free transportation. The bill (S. F. 2) for the 
free pass act was substantially copied from the provisions 
of the interstate commerce act and contained provisions 
allowing preference to ministers of religion and charitable 
workers, but these were eliminated in passing through the 
legislature. 

In 1928 the legislature, by chapter 160, amended this law 
by restoring the omitted provisions exempting ‘ministers 
of religion, traveling secretaries of Railroad Young Men’s 
Christian Associations, inmates of hospitals and charitable 
and eleemosynary institutions, and persons exclusively en- 
gaged in charitable and eleemosynary work,” from the pro- 
hibitions of the statute. It is the validity and constitution- 
ality of this amendment, and also the validity of an amend- 
ment, for the same purpose, made by the same act, to sec- 
tion 14 of the railway commission act (Comp. St. 1922, 
sec. 5509) that is attacked by this proceeding. The ob- 
jections made to this amendment could with equal propriety 
and reason be made to several provisions of the original act. 

It will be noted that the provisions of the Nebraska Con- 
stitution are directed against “unjust discrimination.” The 
question as to the proper construction of the provisions 
of the interstate commerce act prohibiting discrimination 
or preferences came before the United States supreme court 
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for decision. In the case of Interstate Commerce Commis- 
sion v. Baltimore & O. R. Co., 145 U. S. 263, 278, it was 
held, as it had been by the English courts, that it is not all 
discriminations or preferences which fall within the inhi- 
bition of the statutes, but only such as are undue or un- 
reasonable, and it was said: “The object of section 22 was 
to settle beyond all doubt that the discrimination in favor 
of certain persons therein named should not be deemed un- 
just. It does not follow, however, that there may not be 
other classes of persons in whose favor a discrimination 
may be made without such discrimination being unjust. In 
other words, this section is rather illustrative than exclu- 
sive. Indeed, many, if not all, the excepted classes named 
in section 22 are those which, in the absence of this section, 
would not necessarily be held the subjects of an unjust dis- 
crimination, if more favorable terms were extended to them 
than to ordinary passengers. Such, for instance, are prop- 
erty of the United States, state or municipal governments; 
destitute and homeless persons transported free of charge 
by charitable societies; indigent persons transported at the 
expense of the municipal governments; inmates of soldiers’ 
homes, etc., and ministers of religion—in favor of whom a 
reduction of rates had been made for many years before 
the passage of the act.” 

In United States v. Oregon R. & N. Co., 159 Fed. 975, a 
number of specific acts of discrimination are shown to have 
been sustained by the courts as not being unlawful or “un- 
just.” 

The whole matter is one of degree, and, unless a discrim- 
ination permitted by the legislature plainly violates the 
Constitution, the courts will not declare the act void. Again, 
we see no reason why if a railroad company desires to fos- 
ter, encourage and contribute to a charitable enterprise, or 
to one designed for the public weal and welfare, it may not 

‘do so. Maitland, in “Collected Essays,” says: “If the law 
allows men to form permanently organized groups, those 
groups will be, for common opinion, right-and-duty bearing 
units; and if the lawgiver will not openly treat them as 
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such he will misrepresent, or, as the French say, he will 
‘denature’ the facts: in other words, he will make a mess 
and call it law.”” We see no reason why a railroad corpora- 
tion may not, to a reasonable extent, donate funds or ser- 
vices to aid in good works. 

In a large majority of the states of the Union statutes 
permitting the issuance of free passes to ministers of re- 
ligion are in effect. The Constitution of this state recites 
that religion, morality and knowledge are essential] to good 
government. As a general rule the legislatures of the sev- 
eral states have recognized that religious and charitable 
organizations are potent factors for good, and valuable 
instrumentalities for the public welfare. In fact, were it 
not for organizations of this nature, the moral and domes- 
tic virtues might largely escape inculcation in this age of 
haste and hurry and relaxation of parental discipline. The 
exemption from taxation of the property of religious and 
charitable institutions by constitutions or by statutes is 
another manifestation of this spirit of philanthropy. 

In Church of The Holy Trinity v. United States, 143 U.S. 
457, 468, the supreme court held that the contract labor law 
did not apply to a contract between a nonresident alien 
and a religious society whereby he engages to remove to 
the United States and serve the society as its rector. In- 
the opinion by Justice Brewer it is said: “If we examine 
the constitutions of the various states we find in them a 
constant recognition of religious obligations. Every con- 
stitution of every one of the forty-four states contains lan- 
guage which either directly or by,clear implication recog- 
nizes a profound reverence for religion and an assumption 
that its influence in all human affairs is essential to the 
well-being of the community. * * * If we pass beyond 
these matters to a view of American life as expressed by 
its laws, its business, its customs and its society, we find 
everywhere a clear recognition of the same truth.” After 
pointing out numerous instances, he concludes: “These, 
and many other matters which might be noticed, add a 
volume of unofficial declarations to the mass of organic ut- 
terances that this is a Christian nation.” We conclude that 
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there exists sufficient ground for a classification by the leg- 
islature placing ministers of the gospel and charitable work- 
ers in a different class from ordinary passengers. 

Adverting now to another contention of appellee: There 
is a clear distinction between statutes such as this and stat- 
utes imposing a duty or obligation upon a common carrier 
to carry certain designated classes at reduced rates or re- 
quiring such classes to be carried gratuitously. Lake Shore 
& M.S. R. Co. v. Smith, 173 U. S. 684, cited and quoted by 
appellee, was a case involving the validity of a law of the 
state of Michigan which required the sale at reduced rates 
of 1,000-mile tickets. The railroad complained of the law 
as depriving it of the equal protection of the laws, and as 
taking its property without due process of law. In the 
opinion, language is used which, taken apart from its con- 
text, and without considering the exact question involved, 
may be considered to condemn the granting of free passes 
or of reduced rates under any circumstances; but, when 
the question actually before the court is considered and 
compared with other decisions of the same court, we are 
of the opinion that such is not the proper conclusion to be 
drawn. See, also, Interstate Consolidated Street R. Co. v. 
Massachusetts, 207 U. S. 79; Sutton v. New Jersey, 244 U. 
S. 258; United States v. Chicago & N. W. R. Co., 127 Fed. 
785; State v. Chicago, M. & St. P. R. Co., 118 Minn. 380; 
Commonwealth v. Interstate Consolidated Street R. Co., 187 
Mass. 486; United States v. Oregon R. & N. Co., 159 Fed. 
975. These are all later cases than Lake Shore & M.S. R. 
Co. v. Smith, supra. We believe those cases are better con- 
sidered than other cases cited by appellees. In State v. St. 
Louis, S. W. R. Co., 197 S. W. (Tex. Civ. App.) 1006, a 
similar statute was attacked, but was held valid so far as 
it permitted the issuance of free passes to eight different 
classes of people, among which are indigent poor, when 
applied for by any religious or charitable organization, and 
Confederate veterans admitted to Confederate homes. It 
is difficult to.see just why the court of appeals drew the 
line between these classes and some of the other classes, 
and yet the extremes are quite far apart. 
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The complaint that the issuance of free passes to minis- 
ters or charitable workers will bring about an increase in 
passenger rates to persons not within the favored class, 
we think is not borne out by the facts. We can take judi- 
cial notice of that which is common knowledge. Compared 
with the population of the state of Nebraska, or with the 
number of passengers traveling upon the railroads, the 
number embraced within the favored classes is exceeding- 
ly small. We are of the opinion that if the railroad com- 
panies sought to increase rates of fare on the ground that 
the added cost of transporting ministers or charitable 
workers make this necessary, they would find but cold com- 
fort from the railway commission or from the legislature. 

It may properly here be said that the granting of special 
favors or preferences to any class of people by common 
carriers is to be closely scrutinized and should not be un- 
duly extended. The public suffered from such abuses many 
years before regulatory acts were passed. In any case where 
the provisions of the Constitution designed to prevent the 
granting of special privileges, favors or preferences are 
clearly violated by the legislature, it is the imperative duty 
of courts to declare such enactments void. As a matter of 
public policy, in the judgment of the writer, but few classes 
of persons should be accorded special privileges upon the 
railroads of the country, and these classes should be in 
the main connected with the operation of the roads, or 
with the protection of the public. I am inclined to think 
that the courts have gone far in upholding legislation per- 
mitting some classes to ride free, and that the privilege 
granted by some of the statutes might well be curtailed by 
legislation. This is not said as expressing the views of 
other members of the court. 

There is nothing in the amendatory. statute attacked 
which in any wise violates the principles announced in State 
v. Chicago, B. & Q. R. Co., 711 Neb. 593; State v. Union P. 
R. Co., 87 Neb. 29; Western Union Telegraph Co. v. Call 
Publishing Co., 44 Neb. 326. 

We are also of the opinion that the law in question is not 
a local or special law. It is a general act applying to all 
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persons within the classes designated and is not invalid 
upon this ground. Allan v. Kennard, 81 Neb. 289. 

It is an important fact that since the free pass law has 
been upon the statute book, although the classification made 
therein as to some of the classes of persons who are exempt- 
ed from the prohibition in the act seems closer to the line 
than that in question here, another constitutional conven- 
tion has been held. The members of this convention, fresh 
from the people, made no change in this constitutional pro- 
vision. Successive legislatures also have met and also have 
made no further restrictions. These facts indicate that the 
people themselves, through their duly elected representa- 
tives, both in the constitutional convention and in the leg- 
islature, are satisfied with, and have acquiesced in, the 
construction given by the legislature and by the courts to 
the effect that discriminations of this nature are not unjust. 

The judgment of the district court is therefore reversed 
and the action dismissed. 

REVERSED AND DISMISSED. 

Note— See Carriers, 10 C. J., secs. 775, 1079, 1083, 1091, 
1149—Statutes, 36 Cyc. p. 992—Constitutional Law, 12 C. J., 
secs. 68, 65. 


DWIGHT TAYLOR V. STATE OF NEBRASKA. 
FILED JUNE 24, 1924. No. 23981. 


1. Contempt: FINDINGS. Findings of fact by the trial judge in a 
proceeding for contempt of court have the same force and effect 
as the verdict of a jury, and where there is a conflict in the 
evidence, if there is sufficient evidence to sustain the verdict, 
it will not be disturbed. 

Duty or Courts. It is the duty of courts to zealously 
guard against and punish any interference or any attempt to 
interfere with the testimony of witnesses by means of bribery, 
intimidation, inducements. or solicitations of any kind, in or- 
der to induce them to change or modify their testimony, or to 
suppress the facts. 

ATTEMPT TO SUPPRESS EVIDENCE. While waiting in 

the hall of the courthouse, where she had been subpmened as a 

witness to testify in a criminal case, the accused approached a 
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girl of about 14 years of age, endeavored to induce her to sup- 
press a part of the facts in the case in which she was a witness, 
and promised her a new dress if she would not tell all she knew. 
Held, that this was an interference with the proper administra- 
tion of justice and constituted contempt of court. 


ERROR to the district court for Douglas county: JAMES 
M. FITZGERALD, JUDGE. Affirmed. 


McKenzie, Cox & Harris, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before MORRISSEY, C. J., LETTON, ROSE and 
THOMPSON, JJ., and BLACKLEDGE, District Judge. 


LETTON, J. 

Plaintiff in error was convicted of contempt of court and 
seeks to set aside his conviction. The substance of the 
charge against him is that on or about the 8th day of Feb- 
ruary, 1924, a criminal action was pending in the district 
court for Douglas county, wherein James Griffin and others 
were charged with the crime of murder; that on that date 
two girls, witnesses for the state of Nebraska, naming 
them, were waiting in the hall of the courtroom to testify 
in the case; that the accused, knowing these facts, wrong- 
fully and for the purpose and intent to hinder the due ad- 
ministration of justice in that case, did solicit these wit- 
nesses not to give testimony against the defendant which 
they knew to be true, and in consideration for their not 
giving such testimony he promised to buy each of them a 
new dress. A plea of not guilty was interposed. The charge 
was tried to the court, who found the defendant guilty and 
sentenced him to be imprisoned in the county jail for 30 
days. 

’ The only error charged is that the evidence is insuffi- 
cient to sustain the finding of the court that Taylor was 
guilty of the charge set out in the information. 

There is a direct conflict in the testimony. Dolores New- 
ton, who is a schoolgirl about 14 years of age, testified that 
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on February 7, 1924, which was Thursday, she was waiting 
in the hall of the courthouse in Douglas county. She had 
been subpcened as a witness in the criminal case mentioned. 
She had been attending as a witness from Monday until 
that day. On Thursday the accused, whom she knew, said 
to her in the hall that he would buy her a new dress if she 
did not testify all she knew, and also said: ‘You would 
hate to convict an innocent man, wouldn’t you? It would 
haunt you the rest of your days.” And that this was said 
before she was called into the courtroom to give her testi- 
mony. She also testified that Evelyn Clark, another school- 
girl, about 15 years of age, and one Mrs. Finn, were in the 
hall of the courthouse at the time, and that during the con- 
versation Mrs. Finn and Evelyn Clark came over to where 
she and Taylor were standing. Evelyn Clark testified she 
heard the remark with reference to the conviction of an 
innocent man, and that she thought this remark by Taylor 
was meant for her as well as for Miss Newton. Both girls, 
Taylor and Mrs. Finn agreed that one of the girls said she 
had $12 coming from her witness fees, and that would buy 
her a new dress, and that Taylor said: “Put three more 
dollars with it and you could get a good dress.” Mrs. Finn 
testified that the conversation with Taylor was after he had 
testified; that she was present during the whole time, and 
that while she was there nothing was said with respect to 
the conviction of an innocent man, or that he would give 
the girls, or either of them, a new dress. 

In the trial of a case for contempt of court, the findings 
of fact by the trial judge have the same force and effect 
as the verdict of a jury. Where there is a conflict in the 
evidence, the rule, that if there is sufficient evidence to sus- 
tain the verdict it will not be set aside, applies. If the tes- 
timony of the two girls is believed, there is ample evidence 
to sustain the conviction. If the evidence of Taylor and 
Mrs. Finn is believed, the accused is not guilty. Under these 
circumstances, the finding of the trial court may not be 
set aside on the ground that it is not sustained by the evi- 
dence. All the witnesses were before the trial judge. Some 
facts were developed on cross-examination which may have 
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influenced the mind of the judge as to their respective cred- 
ibility. He could observe their demeanor and have the in- 
valuable aid, in determining whether the testimony was 
true or false, of observing their manner of testifying and 
their general appearance upon the witness stand. The in- 
ducement offered the witness may seem trifling to mature 
minds, but the promise of a new dress to a girl of the age 
of Dolores Newton may have had a great attraction for 
her and might have well induced her to suppress part of the 
truth. 

The offense charged is a heinous one and merits the se- 
verest condemnation. Thus to interfere with the admin- 
istration of justice is clearly a contempt of court. Such 
offenses should not be passed over lightly nor regarded as 
of little moment. It is impossible for a jury to reach the 
right conclusion upon the trial of a case unless the testi- 
mony comes to them unpolluted or uninfluenced. It is diffi- 
cult enough to obtain a knowledge of the real facts, even 
when the witnesses are telling the truth, since so much de- 
pends upon the point of view, upon the ability to observe 
and retain, and on the mental aptness of the respective 
witnesses. Courts should zealously guard against and pun- 
ish any interference with, or any attempt to interfere with, 
the testimony of witnesses by means of bribery, intimida- 
tion, inducements or solicitations of any kind in order to 
influence them to change or modify their testimony, or to 
suppress the facts. 

The judgment of the district court is 

AFFIRMED, 


Note—See Contempt, 13 C. J. p. 104, sec. 168; p. 38, secs. 
48, 50. 


FARMERS STATE BANK OF OVERTON, APPELLEE, V. ERNEST 
DOWLER ET AL., APPELLANTS. 


FILED JUNE 24, 1924. No. 22849. 


1. Contracts: DURESS. The general rule of law that a person who 
signs a contract for the benefit of another is not ordinarily un- 
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der duress is subject to exceptions growing out of intimate ties 
of blood or marriage, and the exceptions may include a son- 
in-law. 


; Threats of imprisonment designedly made by 
an interested party for an unlawful purpose may be sufficient 
to prove duress, where it is also shown that the effect is to pre- 
vent the other party, upon whom the threats operate, from exer- 
cising bie free wil] while signing contractual obligations. 
ADMISSIBILITY OF EVIDENCE. Proof of 
éhveats: wrongfully made to intimate relatives of a person upon 
whom duress is intended to operate, if communicated to him 
pursuant to the design of the wrongdoer, may be admitted in 
evidence on the issue of duress. 

: Any wrongful influence designedly exerted by 

an interested party and producing a condition of mind that 

deprives the other party of the exercise of his free will may 
amount to duress and invalidate a contract signed while the 
influence prevails. 

5. Bills and Notes: DIRECTION OF VERDICT. In an action on a 
promissory note signed by defendant, it is error to direct a 
verdict against him where he pleads duress and adduces suf- 
ficient evidence on that issue to support a judgment in his favor. 


APPEAL from the district court for Dawson county: J. 
LEONARD TEWELL, JUDGE. Reversed. 


Hainer, Craft, Edgerton & Fraizer and T. M. Hewitt, for 
appellants. 


Cook & Cook, contra. 


Heard before MorrissEY, C. J., LETTON, ROSE and DEAN, 
JJ., and REDICK, District Judge. 


ROSE, J. 

This is an action on two promissory notes payable on de- 
mand, each for $2,000, bearing interest at the rate of 10 
per cent. per annum. The Farmers State Bank of Overton, 
payee, is plaintiff. Ernest Dowler and Swan Johnson, 
makers, are defendants. They signed the notes, but duress 
was pleaded as one of the defenses. Upon a trial of the is- 
sues the district court directed a verdict in favor of plain- 
tiff, and from a judgment thereon defendants have ap- 
pealed. 
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One of the assignments of error is that the district court 
erred in directing a verdict in favor of plaintiff. Should 
the issue of duress have been submitted to the jury? A 
verdict against both defendants was directed, and this rul- 
ing was of course erroneous, if the evidence was sufficient 
to sustain a judgment in favor of either. When defendant 
Johnson was not indebted to plaintiff, he signed the notes 
as surety for defendant Dowler, his son-in-law. Was the 
suretyship the result of duress? Johnson himself was not 
subjected to threats and was not seized by fear for his own 
safety or liberty. The general rule is that a person who 
signs a contract for the benefit of another is not ordinarily 
under duress, but there are exceptions growing out of in- 
timate relationships. Threats which affect the mind of a 
person accused of crime may exert an influence on others 
with whom he is intimately connected by ties of blood or 
marriage. An exception to the general rule mentioned may 
include a son-in-law. Threats of imprisonment designedly 
made by an interested party for an unlawful purpose may 
be sufficient to prove duress, where it is also shown that 
the effect is to prevent the other party, upon whom the 
threats operate, from exercising his free will while signing 
contractual obligations. Nebraska Mutual Bond Ass’n v. 
Klee, 70 Neb. 383; 9 R. C. L. 726, sec. 16; Fountain v. Big- 
-ham, 235 Pa. St. 35. Threats may have a similar effect, if 
designedly communicated through intimate relatives to the 
person upon whom they are intended to operate. Evidence 
of that nature is admissible, and its probative effect, if any, 
as proof of duress is a question for the jury. Fountain v. 
Bigham, 235 Pa. St. 35, citing Nebraska Mutual Bond Ass’n 
v. Klee, 70 Neb. 388. Did defendants make a prima facie 
defense for the consideration of the jury? The notes in 
suit were the last of three renewals, the respective dates 
being December 7, 1920, February 5, 1921, and August 1, 
1921. The original notes were dated July 10, 1920. From 
the testimony adduced by defendants, if believed, the fol- 
lowing inferences might properly have been drawn by the 
jury: In the first instance Johnson did not owe the debts 
evidenced by the notes which he signed. He lived on a 
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farm and was there accosted by the president of plaintiff’s 
bank, who threatened to send Dowler, Johnson’s son-in- 
law, to the penitentiary for moving mortgaged chattels 
from Dawson county to Buffalo county, if Johnson did 
not sign the notes, intimating there would be no prosecu- 
tion, if he did so. He was not thus coerced, but yielded 
later after his wife and daughter, the mother-in-law and 
the wife of Dowler, went, weeping, to him and pleaded with 
him to sign the notes. This conduct on the part of the 
wife and daughter had been prompted by similar threats 
made by the same person with the intention of having 
them communicated to Johnson. This is not a statement 
of facts, but a mere outline of inferences from the testi- 
mony on duress as a defense. The credibility of the wit- 
nesses and the inferences from their testimony were ques- 
tions for the jury. The evidence was clearly sufficient to 
sustain a finding by them that Johnson was under duress 
when he signed the notes in the first instance. 

It is argued, however, that the peremptory instruction 
was proper because the renewal notes were voluntarily 
given. It is insisted that the acts of Johnson in signing 
them amounted to a ratification of the original transac- 
tion. This view cannot be adopted without disregarding 
evidence of a different import. There is testimony to the 
effect that the renewals did not amount to a payment or a 
discharge of the original indebtedness, but were new evi- 
dence thereof. From the testimony of Johnson, if believed, 
the jury might have inferred that the duress which con- 
trolled him when he first surrendered his own will to that 
of plaintiff extended to all the renewals; that in each in- 
stance he still thought his son-in-law would be prosecuted 
criminally if he failed to sign the renewals; that except 
for the fear inspired by the threats of plaintiff, and the 
pleading of his wife and daughter, he would not have signed 
any of the notes; that these influences were wrongfully 
exerted by plaintiff. It was not for the court to say as a 
matter of law that the testimony was untrue or that no 
such inferences could be drawn. The questions should have 
been submitted to the jury. Any wrongful influence de- 
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signedly exerted by an interested party and producing a 
condition of mind that deprives the other party of the ex- 
ercise of his free will may amount to duress and invalidate 
a contract signed while the. influence prevails. Fountain 
v. Bigham, 235 Pa. St. 35, citing Nebraska Mutual Bond 
Ass’n v. Klee, 70 Neb. 383. It follows that the district court 
erred in directing a verdict against defendant Johnson. 
For this error, the judgment is reversed and the cause re- 
manded for further proceedings. 
REVERSED. 


Note—See Contracts, 13 C. J. p. 404, sec. 325; p. 400, 
sec. 315; p. 769, sec. 964, p. 402, sec. 319; p. 783, sec. 993; 
Bills and Notes, 8 C. J. p. 1060, sec. 1871. 


JOHN J. DUNNEGAN ET AL., APPELLANTS, V. J. H. JENSEN, 
COUNTY TREASURER, APPELLEE. 
FILED JUNE 24, 1924. No, 22889. 

1, Taxation: EXEMPTIONS. Where a contractor agrees to install 
in and for a city a sewer system at a fixed price for the com- 
pleted improvement, and obligates himself to provide at his own 
expense the necessary labor and materials therefor, the mere 
inspection and approval of unlaid sewer pipe, subsequently 
placed by the contractor above the ground in the streets but not 
yet a part of the completed sewer system, do not make such un- 
laid sewer pipe city property which is exempt from taxation. 

UNLAID SEWER PIPE. Unlaid sewer pipe above ground 
in a city on the first day of April is subject to taxation as prop- 
erty of a contractor who purchased it and placed it there in 
performing a contract to provide at his own expense the nec- 
essary labor and materials and to install in and for the city a 
completed municipal sewer system at a fixed price for the entire 
improvement. 


APPEAL from the district court for Kearney county: 
Lewis H. BLACKLEDGE, JUDGE. Affirmed. 


C. P. Anderbery, for appellants. 
John L. McPheely, contra. 


Heard before Morrissey, C. J., ROSE, Goop and THOMP- 
SON, JJ. 
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ROsE, J. 

This is a suit for an injunction to prevent the county 
treasurer of Kearney county, defendant, from collecting 
taxes alleged to have been illegally assessed. May 30, 1921, 
the assessor listed as property owned by plaintiffs in Min- 
den April 1, 1921, the following: Ditch-digging machine, 
$4,500; ditch-filling machine, $750; sewer pipe on hand in 
the city of Minden, $20,000; total, $25,250. On these val- 
uations the taxes levied were $809.28. Plaintiffs were part- 
ners and resided at Shenandoah, Iowa. They pleaded in 
their petition that their digging and filling machines had 
been assessed for the year 1921 in Iowa and were not, there- 
fore, subject to taxation in Nebraska, and that the sewer 
pipe listed by the assessor was exempt property of the city 
of Minden. Defendant by answer put in issue the facts 
upon which plaintiffs relied for an injunction and defended 
the assessment as.a valid exercise of the taxing power. 
Upon a trial of the case the district court found that plain- 
tiffs’ digging and filling machines were not properly listed 
in Nebraska, because they had been assessed in Iowa for 
the same period; that plaintiffs owned in Minden, Apri] 1, 
1921, subject to taxation, unlaid sewer pipe of the value of 
$7,600, and that they are liable for taxes thereon to the 
extent of $243.58. The levy in excess of hat amount was 
enjoined as invalid. Plaintiffs have appealed, claiming they 
are not liable to Kearney county for taxes in any amount. 

There does not seem to be any error in the judgment of 
the district court. It is conclusively shown that the ditch- 
ing and filling machinery was assessed in Iowa for 1921. 
Consequently it should not have been listed in Nebraska 
for that year. The question for determination is plaintiffs’ 
ownership of unlaid sewer pipe in Minden April 1, 1921. 
Plaintiffs had entered into a contract August 24, 1920, to 
install in and for the city of Minden a sanitary sewer sys- 
tem at a fixed price for the completed improvement. While 
plaintiffs were performing the contract there was on hand 
April 1, 1921, in the streets of Minden, unlaid sewer pipe 
of the value of $7,600. At that time whose property was 
it? It was then above the ground. It had not become a 
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part of the completed sewer system which plaintiffs had 
agreed to install. It had been shipped to them and was in 
the streets to which they had access for the purpose of 
performing their contract. The city did not order or pur- 
chase the materials used. The obligation to pay for them 
had been assumed by plaintiffs. The city could not legally 
have taken the unlaid sewer pipe for other municipal pur- 
poses or have maintained replevin for it. On the other 
hand, plaintiffs, without violating the terms of their con- 
tract, could have removed it at will. The city had agreed 
to pay plaintiffs a fixed sum for the completed sewer sys- 
tem, but had not obligated itself to pay for any materials 
used therein. It is argued, however, that the city exercised 
the right of inspection and accepted the sewer pipe before 
it was unloaded from the railroad cars on which it had been 
shipped to Minden, and that thereafter it was owned by 
the city. The point does not seem to be well taken. In the 
contract the provisions relating to the inspection and ap- 
proval of materials do not affect the question of title. It 
is apparent from the contract as a whole that inspection 
and approval of unlaid sewer pipe were conditions accepted 
by both parties for their mutual convenience. Plaintiffs 
and the city, for obvious reasons, would naturally seek to 
avoid inspection of sewer pipe after it had been laid in the 
ditches. It seems clear that the unlaid sewer pipe above 
ground in the streets of Minden April 1, 1921, belonged to 
plaintiffs. 

Under the constitutional and statutory provisions re- 
lating to taxation, nonexempt property should be listed by 
the owners. The sewer pipe in controversy was not ex- 
empt. It was the duty of the assessor to see that it was 
listed. While he listed machinery not subject to taxation 
in Nebraska, plaintiffs, nevertheless, owned in Minden 
sewer pipe which they should have listed. Legally they 
were tax-debtors to the extent of $243.58. They sought 
and obtained affirmative relief in equity. As a condition 
of granting the injunction to prevent the collection of the 
illegal taxes, it was within the discretion of the court of 
equity to require plaintiffs to pay what they as tax-debtors 
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justly owed Kearney county. The decree of the district 
court conforms to these views, and consequently is 
AFFIRMED. 


Note—See Taxation, 37 Cyc. p. 872 (1925 Ann.) ; p. 999 
(1925 Ann.). 


CHAPIN-COLGLAZIER CONSTRUCTION COMPANY, APPELLEE, V. 
HAMILTON COUNTY, APPELLANT. 


FILED JUNE 24, 1924. No. 28075. 


Taxation. Loose paving materials in the streets of a city on the first 
day of April held assessable as property of the paving contrac- 
tor. Dunnegan v. Jensen, ante, p. 266, followed. 


APPEAL from the district court for Hamilton county: 
GEORGE F. CORCORAN, JUDGE. Reversed. 


John J. Reinhardt, for appellant. 
Hainer, Craft, Edgerton & Fraizer, contra. 


Heard before MorrissEy, C. J.. ROSE, Goop and THOMP- 
SON, JJ. 


ROsE, J. 

This is a controversy over the taxability of loose paving 
materials in the city of Aurora April 1, 1921. As property 
of plaintiff the materials were listed by the county asses- 
sor as follows: Brick, 1,500,000, $45,000; cement, 8 cars, 
$6,400; asphalt, 2 cars, $360; sand, 10 cars, $500; total, 
$52,260. Plaintiff, a construction company, had entered 
into a contract January 21, 1920, to provide at its own ex- 
pense the necessary labor and materials and to grade, curb 
and pave the streets in a paving district in the city of Au- 
rora. This contract had been partially performed April 
1, 1921, but the loose materials listed by the assessor, 
though then in the streets ready for utilization in the work 
of paving as it progressed, had not yet become a part of 
the completed improvement. Plaintiff objected to the as- 
sessment of the loose materials listed, insisting they were 
property of the city and therefore exempt from taxation. 
In July, 1921, the county board of equalization overruled 
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the objections and assessed the paving materials in con- 
troversy as the property of plaintiff, the paving contrac- 
tor. The latter appealed to the district court, where the 
assessment against plaintiff was stricken from the tax 
rolls. From that judgment, defendant, the county of Ham- 
ilton, has appealed. 

The controlling question for determination is the own- 
ership of the loose paving materials in the streets of the 
paving district April 1, 1921. Under a fair interpreta- 
tion of the contract, plaintiff obligated itself to grade, curb 
and pave at its own expense the streets in the paving dis- 
trict according to definite plans and specifications and to 
accept in payment fixed prices based on the completed 
pavement. It was the duty of plaintiff to furnish the ma- 
terials. They were necessarily in the possession and under 
the control of the contractor during the progress of the 
work. For the mutual convenience of the parties, loose 
paving materials were inspected and approved by the city 
before becoming parts of the completed whole. While car- 
loads of bricks used for paving had been consigned to the 
city of Aurora in care of plaintiff, they were owned by 
the latter until the title thereto changed upon completion 
of the pavement. There is nothing in the contract or evi- 
dence to show that the loose materials in the streets were 
owned by the city of Aurora April 1, 1921. They were not 
exempt and were assessable as the property of plaintiff. 
Assuming that the loose materials in the streets April 1, 
1921, were parts of the pavement in July, 1921, when the 
county board made the assessment, the changing of owner- 
ship in the meantime would not relieve plaintiff from lia- 
bility as a tax-debtor. The taxability of personal property 
in the taxing district is determined by the ownership on 
the first day of April. In reaching this conclusion State v. 
Nickerson, 99 Neb. 517, has not been overlooked. The de- 
cision is controlled by Dunnegan v. Jensen, ante, p. 266. 
The judgment of the district court is therefore reversed and 
the cause remanded for further proceedings. 

REVERSED. 

Note—See Taxation, 37 Cyc. p. 999 (1925 Ann.). 
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SIOUX CITY BRIDGE COMPANY, APPELLANT, V. CITY OF SOUTH 
SIOUX CITY ET AL., APPELLEES.. 


CHICAGO, ST. PAUL, MINNEAPOLIS & OMAHA RAILWAY 
COMPANY, APPELLANT, V. CITY OF SOUTH SIOUX 
CITY ET AL., APPELLEES. 


FILED JUNE 24, 1924. No. 23532. 


Municipal Corporations: Vorp ASSESSMENTS: INJUNCTION. The 
collection of void assessments levied by a city on property spe- 
cially benefited by the paving of streets may be prevented by in- 
junction. Rooney v. City of South Sioux City, 111 Neb. 1, fol- 
lowed. 


APPEAL from the district court for Dakota county: Guy 
T. GRAVES, JUDGE. Reversed. 


Wymer Dressler, Robert D. Neely and Paul S. Topping, 
for appellants. 


George W. Leamer and Sidney T. Frum, contra. 


Heard before MorRIssEY, C. J., ROSE, DEAN and Day, JJ., 
REDICK, District Judge. 


ROSE, J. 

These suits were brought to prevent officers of South 
Sioux City and the county treasurer of Dakota county from 
collecting paving assessments levied by South Sioux City 
against property of plaintiffs therein. Injunctions were 
sought on the ground that the assessments were void, be- 
cause the city in attempting to authorize the paving and in 
levying assessments for special benefits proceeded under 
what is called “Ordinance No. 122,” which never went into 
effect. Defendants resisted the applications for injunctions 
on the ground that ordinance No. 122 was valid and that 
the proceedings thereunder were regular. The trial court 
upheld the city ordinance and dismissed the suits. Plain- 
tiffs appealed. 

The decision is controlled by Rooney v. City of South 
Sioux City, 111 Neb. 1. Though it was therein held, for 
reasons stated in the former opinion, that the assessments 
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were void because ordinance No. 122 never went into effect, 
it is nevertheless argued that an ordinance was unnecessary 
and that the affirmative action taken was authority for 
what was done by the city. The fallacy in this argument 
is the failure to recognize the proposition that the ordi- 
nance, according to its own terms, was to become effective 
only upon the approval of the mayor, an unperformed offi- 
cial act, and that this infirmity inheres in the proceedings 
of the council. It is therefore unnecessary to decide wheth- 
er a valid ordinance is required, and that question is not 
«determined. 

It is argued further that the proceedings authorizing the 
‘paving and the assessments therefor are valid under ordi- 
nance No. 121, if ordinance No. 122 fails. The answer to 
this proposition is that the council proceeded with the im- 
provement and defended these suits under ordinance No. 
122. Ordinance No. 121, therefore, is not properly in 
issue. On the record presented the injunctions were er- 
roneously denied. It follows that, the judgment is reversed 
and the cause remanded for further proceedings, but with 
leave to defendants, if so advised, to amend their answers. 


REVERSED. 
Note—See Municipal Corporations, 28 Cyc. p. 1185. 


STATE OF NEBRASKA V. AMERICAN STATE BANK OF AURORA. 
A. F. ACKERMAN, RECEIVER, APPELLANT, V. NATIONAL 
AMERICAN FIRE INSURANCE COMPANY, CLAIM- 

ANT, INTERVENER, APPELLEE. 

FILED JUNE 24, 1924. No, 23710. 


1. Banks and Banking: Deposit. Actual money is not necessarily 
a prerequisite of a “deposit” within the meaning of the bank 
guaranty law. 


2. RESERVE FuND. Liberty bonds of the United States 
may be received and held by a state bank at their face value for 
the purpose of creating or maintaining the reserve fund required 
by law. 

3. DEPosIT: LiBneRTY BONDS. In absence of wrong-do- 


ing on the part of a depositor, liberty bonds of the United States 
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may be received as a deposit at par by a state bank in exchange 
for time certificates of deposit in an equal amount. 
AGENCY. There may be exceptions to the general rule 
that a banker who receives a deposit while absent from his place 
of business is, for the purpose of delivery, the agent of the 
person from whom he receives it 

: A banker in exclusive control of his bank 
may, under exceptional circumstances, be considered its agent 
from the time he exchanges, while absent, its time certificates 
for a deposit of liberty bonds of the United States, where the 
depositor acts in good faith. 
GUARANTY FuND: ALLOWANCE OF CLAIM. Depositor’s 
claim against an insolvent bank held payable out of the bank 
guaranty fund under the facts stated in the opinion. 


APPEAL from the district court for Hamilton county: 
GEORGE F. CORCORAN, JUDGE. Affirmed. 


Charles E. Matson and C. M. Skiles, for appellant. 


Isidor Zeigler and Hainer, Craft, Edgerton & Fraizer, 
contra. 


Butler & James, amici curiz. 


Heard before MORRISSEY, C. J., LETTON, ROSE, DAY and 
Goop, JJ. 


ROSE, J. 

This is a controversy between A. F. Ackerman, receiver 
of the American State Bank of Aurora, an insolvent corpo- 
ration, and the National American Fire Insurance Com- 
pany, claimant, as a depositor. An officer of the state took 
charge of the bank in an insolvent condition March 17, 
1920, and Ackerman went into possession as receiver May 
14, 1920. In a proceeding to wind up the affairs of the 
bank, claimant pleaded a deposit of $15,000, evidenced by 
three time certificates dated December 16, 1919, each for 
$5,000, all bearing interest at the rate of 4 per cent. per 
annum and maturing respectively in four, eight and twelve 
months. The regular blank forms of the American State 
Bank were used in drawing the certificates. They were 
signed for the bank by Charles W. Wentz, vice-president, 
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and claimant was named as depositor. The relief sought 
herein was the allowance of the claim as a deposit payable 
out of the bank guaranty fund. The receiver resisted the 
claim on the ground that the certificates did not represent 
such a deposit. Upon a trial of the issues raised by the 
pleadings, the district court allowed the claim to the ex- 
tent of $13,704.68, with interest, and made it payable out of 
’ the bank guaranty fund. The receiver has appealed. 

Did the certificates represent a deposit within the mean- 
ing of the bank guaranty law? Charles W. Wentz, vice- 
president and managing officer of the American State Bank 
of Aurora, went into the office of claimant at Omaha De- 
cember 16, 1919, and applied on behalf of that bank for a 
deposit of $15,000. When told, as he was, that claimant 
could not make a deposit of $15,000, he said liberty bonds 
of the United States could be accepted on the basis of 
cash. Claimant then agreed to make such a deposit and 
turned over to Wentz liberty bonds amounting on their face 
to $15,000, receiving from him the three certificates of de- 
posit in controversy, aggregating $15,000. Instead of de- 
positing the bonds in the American State Bank of Aurora 
on the basis of cash, Wentz immediately transferred them 
to the United States Trust Company of Omaha for 
$13,704.68, which he deposited in the United States Na- 
tional Bank of Omaha to the credit of the Wentz Company, 
a corporation dealing in real estate, farm loans, mortgages 
and insurance, and transacting business at Aurora under 
his exclusive control] in the rooms occupied by the American 
State Bank. 

It is first argued that claimant left no money in the 
American State Bank as a deposit subject to check or as 
a basis for a time certificate. It has recently been held that 
“the presence of the actual money is not a prerequisite to 
a deposit.” State v. Banking House of A. Castetter, 110 
Neb. 564; State v. American State Bank, ante, p. 182. 
Liberty bonds are interest-bearing securities of a high or- 
der. Fraud or dishonesty on the part of claimant, because 
it exchanged liberty bonds at par for the certificates of de- 
posit, is not a proper inference from the evidence. It seems 
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equally clear that the conduct of Wentz in converting the 
liberty bonds into cash at a discount was not imputable to 
claimant. Rascality often casts suspicion on the innocent, 
but the truth, not suspicion, is the goal of judicial inquiry 
into the facts, and on this phase of the litigation the evi- 
dence shows that claimant had no part in any of the wrongs 
committed by Wentz. This view of the evidence extends 
also to a contention that the transaction was the result of a 
conspiracy to exact an illegal rate of interest on the certif- 
icates of deposit and to defraud the American State Bank. 

Other propositions ably presented by counsel for the re- 
ceiver may be summarized as follows: In accepting the 
liberty bonds for deposit, Wentz was the agent of claim- 
ant. He did not act for or in the interests of his bank and 
any loss resulting from his failure to deposit the liberty 
bonds therein falls on his principal, the claimant. Banks 
do not contemplate the receiving of deposits outside their 
places of business and do not become liable as bankers be- 
fore the deposits are delivered. In this connection it is in- 
sisted that neither the deposit nor its equivalent was re- 
ceived at the American State Bank to its credit, and that 
therefore it is not liable to claimant as a depositor. The 
law thus invoked by the receiver is sound in principle and 
should not be relaxed, but there are exceptions to the gen- 
eral rule. If a cashier should leave his bank during an un- 
reasonable run, procure from other banks, on certificates 
of deposit issued by him while absent, funds which stop 
the run, save his bank, protect unpaid depositors and pre- 
vent a public disaster, would he be the agent of a bank 
whose currency under such circumstances was lost in trans- 
it? In the situation assumed the initial transactions, 
. though identical in character, would result in the protec- 
tion of a depositor in one instance and in a loss in another. 
It would be a strange rule indeed that would sanction such 
a doctrine. To prevent anomalies like that, exceptions to 
general rules are recognized. 

Whether the present controversy falls within an excep- 
tion is the question to be determined. Wentz had exclu- 
sive control of the Wentz Company. As vice-president of 
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the bank he managed its business. No other person con- 
nected with it assumed to interpose any objections to his 
will. Both corporations were chartered by the state, and 
their office, counter, vault and safe were used in common. 
The business of the two corporations was more or less in- 
termingled. Wentz used both concerns for his own pur- 
poses. When he left the bank he took with him the knowl- 
edge and mind that controlled it. In a sense he was both 
institutions wherever he went. The danger of one was the 
danger of the other. When both were in a precarious con- 
dition, Wentz, as he had done before, went to claimants’ 
office in Omaha and there exchanged time certificates of 
his bank for a deposit. The better view of this transaction 
is that he was the agent of the bank, acting in its interests. 
In contemplation of law the liberty bonds received by him 
and the proceeds thereof belonged to his bank. The district 
court found, and the evidence fairly shows, that the deposit 
of $13,704.68 to the credit of the Wentz Company in the 
United States National Bank of Omaha eventually went 
into the American State Bank in the form of liberty bonds 
returned for correction, of credit in other banks, or of de- 
posits reducing overdrafts of the Wentz Company. This 
method of transacting business and the control of Wentz 
were not disturbed by the exercise of any function on the 
part of other executive officers or directors of the American 
State Bank. Having in those relations no useful existence 
for the purpose of conducting a legitimate banking busi- 
ness, why should they be permitted to assume official con- 
nections with the bank for the sole purpose of asserting 
lack of knowledge and of defeating the claim of an honest 
depositor who had no part in the iniquity of Wentz? The 
general rule invoked by the receiver grew out of the neces- 
sities of legitimate banking. In the ordinary course of 
business a bank, as contended by the receiver, contemplates 
the receipt of deposits at its place of business where its 
funds are controlled and protected by officers and agents 
who perform their duties, but the claim in controversy falls 
within an exception and cannot be adjudicated under the 
general rule without defeating justice. In various forms, as 
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already explained, proceeds of these bonds to the extent of 
$13,704.68 ultimately went into the bank. In allowing the 
claim for that amount and in making it payable out of the 
bank guaranty fund the district court did not err. While 
the receiver resisted the claim in good faith on grounds that 
seemed to him to be substantial, the better view of the facts 
and the law is the one taken by the district court. 


AFFIRMED. 
Goop, J., dissents. 


Note—See Banks and Banking, 7 C. J. p. 485, sec. 15 
(1925 Ann.) ; p. 486, sec. 16; p. 648, sec. 338 (1925 Ann.) ; 
p. 637, sec. 318. 


OscAR HUFFMAN, APPELLEE, V. BANKERS AUTOMOBILE 
INSURANCE COMPANY ET AL., APPELLANTS. 


FILED JUNE 24, 1924. No. 22803. 


1. Contracts: RESCISSION. The rule is that one who seeks to re- 
scind a contract on the ground of fraud must, within a reason- 
able time, offer to return the property or the consideration 
which he received. But there are exceptions to the rule. 


DELAY. Delay will not ordinarily defeat re- 
scission 1 of a contract obtained by fraud if the circumstances are 
not such as to render rescission inequitable and if the rights of 
creditors or stockholders, who have become such on the faith of 
the defrauded party’s subscription, have not intervened. 


8. Election of Remedies: AMENDED PETITION: REFUSAL TO STRIKE. 
Plaintiff began an action against the defendant corporation, and 
its agents, to recover damages for false and fraudulent repre- 
sentations made by defendants whereby he was induced to buy 
50 shares of its corporate stock at a grossly excessive valuation. 
At a considerable time thereafter he filed an amended petition 
against the same parties, wherein he tendered to defendants the * 
stock, and also certain alleged dividends. which were sent to him 
by the corporation. Between the time of filing the original pe- 
tition and the amended petition, the rights of others had not in- 
tervened, nor was the status of the parties changed in any ma- 
terial respect. Held. that the court did not err in refusing to 
strike the amended petition from the files on the alleged ground 
that plaintiff’s original petition constituted an irrevocable elec- 


278 NEBRASKA REPORTS. [VoL. 112 


Huffman v. Bankers Automobile Ins. Co. 


tion of remedy, and that he was therefore estopped from main- 
taining an action on his amended petition. Substantially the 
same principle is involved ii. Carson v. Greeley, 107 Neb. 609. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 


Cosgrave, Campbell & Ankeny, H. A. Reese and Sterling 
F. Mutz, for appellants. 


J. M. Priest, contra. 
Hall, Cline & Williams, amici curiz. 


Heard before Morrissey, C. J., LETTonN, Day, Goon, 
- THOMPSON and DEAN, JJ. 


DEAN, J. 

This action is based on a rescission of a sale contract in- 
volving 50 shares of stock in the Bankers Automobile Insur- 
ance Company, for which plaintiff paid $100 a share. He 
tendered the stock to defendants, and also tendered certain 
alleged dividends in the sum of $210, which he received 
from the company, and seeks to recover the purchase price 
paid for the stock. It is alleged that the stock, at all times 
material to the issues herein, was of greatly less value than 
plaintiff paid for it. The argument is that the sale to plain- 
tiff was induced by defendants’ falsé and fraudulent repre- 
sentations, ‘in respect of value, which plaintiff believed to 
be true, and upon which he relied and acted. 

Plaintiff made the Bankers Automobile Insurance Com- 
pany, hereinafter called the insurance company, and 
Charles Maixner, who was president of the insurance com- 
pany, Oliver Sacks and Fred Noah, who were its agents 
and representatives, and A. H. Armstrong, F. P. Dwiggins 
and H. W. Kenyon, parties defendant. The action was dis- 
missed as to Armstrong, and service of summons was not 
had upon Dwiggins or Kenyon. A default judgment was 
rendered against Maixner. The jury returned a verdict 
for plaintiff and against the insurance company, and Oliver 
Sacks and Fred Noah, for principal and interest, in the 
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sum of $5,897.78. A joint judgment was thereupon ren- 
dered on the verdict against the insurance company, and 
Oliver Sacks and Fred Noah. Except Maixner, all defend- 
ants appealed who were served with summons. 

The action was originally begun against the same de- 
fendants to recover $5,000 damages on account of the al- 
leged fraud. Two petitions are in the record. The original 
petition was filed within a reasonable time after plaintiff 
made the discovery of the facts of which he complains. In 
his subsequent amended petition he alleged substantially 
_ the same facts which he pleaded in the original petition, 
and he therein pleaded a rescission of the contract, and 
tendered to ‘defendants and each of them in open court 
the said 50 shares of stock,” and also $210, which was sent 
to him by the company in two or more payments as alleged 
dividends. Plaintiff also pleaded that it was impossible 
for him to make an earlier tender to the defendants, be- 
cause, when he first discovered the fraud, the agents from 
whom he purchased the stock were out of the state and 
could not be found. It was also disclosed that at the time 
the president of the insurance company was in the peni- 
tentiary. Hence, for these reasons he made his tender in 
his amended petition. And the proofs, in these respects, 
tend to support the allegations. 

All defendants contend, in pleading and in briefs, that 
plaintiff is estopped from maintaining an action on his 
amended petition. The argument is that, by delay and by 
filing his original petition for damages, without first hav- 
ing rescinded his contract, he affirmed the contract and 
thereby elected his remedy and is bound thereby. But there 
are exceptions to the rule which will be hereinafter noticed. 

October 5, 1921, the insurance company filed its answer, 
and therein pointed out the conceded fact that the depart- 
ment of trade and commerce, hereinafter called the De- 
partment, acting under an order of the district court for 
Lancaster county, January 14, 1921, took possession of the 
property and effects of the defendant insurance company, 
of every nature and description, under section 4, ch. 190, 
Laws 1919, being section 7748, Comp. St. 1922. The court 
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in its order, pursuant to the power conferred upon it by 
the laws relating to insurance companies: (Comp. St. 1922, 
title V, art. III, secs. 7745-7765), ordered the Department 
to retain in its possession all the property of the insurance 
company, its records and effects, and to conduct its business 
and to do all things imposed upon it by the order until the 
further order of the court. As a part of the proceedings, 
preliminary to the making of the order in question, the dis- 
trict court found the insurance company’s affairs “to be 
in such condition that its further transaction of business 
would be hazardous to its policy-holders, its creditors, its 
stockholders, and to the public.” And, among other recitals 
in the record, it is disclosed that various violations of the 
law by the defendant company had been established. 

After the appeal was filed in this court, and shortly be- 
fore the case was submitted on oral argument, plaintiff, by 
an agreement with the Department, effected a settlement 
with the insurance company, with the court’s approval, and 
dismissed his action in this court against the insurance 
company only, with prejudice. Of course, no further ap- 
pearance was thereafter made here by the insurance com- 
pany. 

Sacks and Noah complain because the insurance company 
was dismissed without their knowledge, and because they 
received no consideration therefor and at no time approved 
or acquiesced therein, and that the joint judgment against 
them and the insurance company now stands against them 
alone. There is no ground for this complaint. It is ob- 
vious that their liability on the judgment would be de- 
creased in such amount as plaintiff received upon settle- 
ment with the insurance company, and that the judgment 
can only be enforced against them as to the unpaid re- 
mainder. They further complain that in the settlement the 
defendant insurance company, or its successor, has accepted 
from plaintiff, and now holds as its own, all the shares and 
certificates of stock involved in this action. 

However, Sacks and Noah contend, in substance, that 
they cannot properly be a party to this action because it 
has to do with the rescission of the sale of corporate stock 
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in which they have no proprietary interest. But by the 
settlement between plaintiff and the insurance company, 
and its acceptance of the stock and its withdrawal from the 
case, this embarrassment has been removed. And it may 
be noted that, in their joint answer, Sacks and Noah allege 
that the stock which plaintiff purchased “belonged to the 
defendant Charles Maixner,’” and in their brief they say 
that defendant “Noah testified that he was selling the stock 
of defendant Charles Maixner.” Be that as it may, the 
question in regard to the value of the stock, from whom- 
soever purchased, and Maixner is a party defendant, was 
a question for the jury. And it is conceded in their brief 
that ‘“‘an action in damages for fraud might properly be 
directed against the agent alone or against the agent and 
principal jointly, for the liability is joint and several.” 
And they contend that Maixner was their principal. 

In view of the argument, it is obvious that the defense 
of Sacks and Noah is not tenable. Besides, there is evi- 
dence to support a finding that Sacks and Noah knew the 
stock was of small value, as compared with the price for 
which they sold it. But in any event they should have 
known it. In view of all the facts, it is unthinkable that 
they should now escape liability on the specious plea that 
plaintiff was negligent in that he did not make inquiry in 
respect of the value of the stock, or on the plea of their 
own ignorance of values, which was within their power to 
discover and upon which it was their bounden duty to be 
informed. Neither Sacks nor Noah have been prejudiced 
by any of the facts disclosed by the record. 

“Contributory negligence is not a defense to an action 
for deceit. If the false statement is made by one who may 
be fairly assumed to know what he is talking about, it may 
be accepted as true, without question and without inquiry, 
although the means of correct information are easily with- 
in reach. * * * It would, indeed, be singular to hold a 
swindling deceiver exempt from liability because he has 
swindled only foolishly credulous and trusting persons, and 
more singular still to hold that such a swindler may suc- 
cessfully plead the incredibility of his falsehood and the 
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folly of his victim’s belief.” King v. Livingston Mfg. Co., 
180 Ala. 118. 

It is contended that Maixner, and either Sacks or Noah, 
or perhaps all three together, called on plaintiff at his farm 
home, about 25 miles distant from defendant’s Lincoln 
office, and here made the false and fraudulent representa- 
tions, perhaps in the first instance, which in part induced 
him to make the purchase, and that Sacks and Noah fol- 
lowed up and at other times saw and repeatedly urged 
plaintiff to invest, and always with the assurance that the 
stock would certainly increase greatly in value and that he 
could not lose on the investment. It clearly appears from 
the record that the representations so made to plaintiff were 
such as to convince the jury that they were not mere ex- 
pressions of opinion, but were false and fraudulent repre- 
sentations of fact. Farmers Cooperative Grain Co. v. 
Startzer, ante, p. 19. 

The general rule is that one who seeks to rescind a con- 
tract on the ground of fraud must, within a reasonable 
time, offer to return the property or consideration which 
he received. But we think the present case comes within 
recognized exceptions to the rule, as shown by well-estab- 
lished authority, which in effect holds that where the in- 
jured party has done no wrong, and where neither the 
defendant, nor any other person, has been shown to have 
been prejudiced in any lawful right by the delay complained 
of, the remedy by rescission may be invoked. Independent 
Van & Storage Co. v. Iowa Mercantile Co., 184 Ia. 154; 
Stotts v. Fairfield, 163 Ia. 726. It has been held that an 
offer ‘“‘to restore the status quo is sufficient.” Maine v. Mid- 
land Investment Co., 182 Ila. 272. 

“Whether a subsoriber’ s delay in rescinding his subscrip- 
tion for fraud was unreasonable, so as to constitute laches, 
depends upon the circumstances, as well as upon the extent 
of the delay. Even a long delay will not be fatal if satis- 
factorily explained, and if the circumstances are not such 
as to render rescission inequitable, or where the rights of 
creditors or stockholders, who may have become such on 
the faith of the defrauded party’s subscription, have not 
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intervened.” 2 Fletcher, Corporations, 1408, sec. 634. 

Substantially the same principle is involved in Carson v. 
Greeley, 107 Neb. 609, wherein we held: ‘When a suit is 
begun for the rescission of a contract on the ground of 
fraud, the plaintiff may dismiss her action without preju- 
dice, and begin an action at law to recover damages for 
the perpetration of the fraud under facts which are not 
inconsistent with the facts in the former action, and no 
estoppel is worked thereby, where the plaintiff has acquired 
no benefit in the former action and no detriment has been 
caused to the defendant in such action.” 

Defendants complain of the giving of certain instruc- 
tions, and also of the refusal of the court to give certain 
tendered instructions. An examination of the record does 
not disclose reversible error in this respect. Evidently the 
jury’s belief in plaintiff’s veracity controlled the issue of 
fact. Error which would affect the result has not been 
shown. 

The judgment is 


AFFIRMED. 
Note—See Contracts, 18 C. J. p. 621, sec. 680; Corpora- 


tions, 14 C. J. p. 596, sec. 868. Election of Remedies, 20 
C. J. p. 18, sec. 10. 


The following opinion on motion for rehearing was filed 
December 4, 1924. Former opinion set aside, and judgment 
of district court reversed as to certain defendants. 


1. Corporations: RESCISSION: PaRTIES. Ordinarily, in an action 
against a corporation to rescind a contract for the purchase of 
its capital stock and to recover the purchase price paid therefor, 
on the ground of fraudulent representations of the agent in 
inducing the purchase of such stock, such agent is not a neces- 
sary or proper party defendant. 


2. Former Opinion Vacated. Former opinion, ante, p. 277, set 
aside, and the judgment of the trial court, in so far as it affects 
defendants Noah and Sacks, is reversed and the cause of action 
against them dismissed. 
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Heard before Morrissey, C. J., LETTON, ROSE, DEAN, 
Day, Goop and THOMPSON, JJ. 


Day, J. 

This case was before this court on a former occasion, the 
opinion being reported, ante, p. 277. The material facts 
are set out in our former opinion and need not be restated. 

Upon a reargument, ordered by the court, the defendants 
Noah and Sacks specially urge that the trial court erred in 
not dismissing them from the case. It is argued by these 
defendants that, in the form of action presented by the 
amended petition upon which the action was tried, they 
were not proper parties defendant. There is some conflict 
in the testimony as to whether Noah and Sacks were the 
agents of the Bankers Automobile Insurance Company, or 
Charles Maixner, in selling the stock of the automobile in- 
surance company to the plaintiff. That fact, however, is 
not material as we now view the case. As originally in- 
stituted, the action was one in damages for fraud, alleged 
- to have been practiced by the automobile insurance com- 
pany, Charles Maixner, and Noah and Sacks, in inducing 
the plaintiff to purchase a number of shares of stock in the 
automobile insurance company. The original action clearly 
shows that Noah and Sacks were merely agents, and that 
the alleged fraudulent acts were committed by them in in- 
ducing the plaintiff to purchase the stock. As originally 
brought, it is clear that the principal, as well as the agents 
who participated in the fraudulent acts, would be liable in 
damages, and therefore the agents were proper parties to 
be made defendants. 

It appears, however, that after the action had been pend- 
ing about nine months, and just prior to the trial, the plain- 
tiff filed an amended petition in which he changed the form 
of his action from an action in damages to one for rescis- 
sion. In the amended petition he set out the alleged fraud- 
ulent acts committed by Noah and Sacks, which induced 
him to purchase the stock, asked for a rescission of the 
contract, and prayed that the purchase price of the stock 
be paid back to him. The same parties were named as de- 
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fendants as in the original action. The principal question 
presented by the record, as it now stands, is whether in 
_an action for rescission the agents who by fraud procured 
the contract are proper parties defendant. The weight of 
authority sustains the rule that, in an action against a cor- 
poration for a rescission of a contract of purchase of its 
stock on the ground of fraudulent representations of its 
agent inducing the purchase, the agent is not a necessary 
or proper party defendant. The reason of the rule is ap- 
parent. In such case the purchaser tenders back to the 
principal the thing he has received and demands a return 
of the consideration given. The contract relations are be- 
tween the principals, and not the agent. The liability of 
the agent for his wrong-doing to a purchaser is by force of 
other principles of law than those which measure and fix 
the rights of parties to a contract. It is true that the agents 
kept a part of the money paid by the plaintiff for the stock, 
ut this was by virtue of a contract with their principal 
by which they were to receive a certain commission on all 
sales of stock made by them. From a legal standpoint their 
principal received all of the consideration paid by the pur- 
chaser. For cases supporting the view we have expressed, 
see Ritzwoller v. Lurie, 225 N. Y. 464; Wimple v. Patterson, 
117 S. W. (Tex. Civ. App.) 1034. This court has approved 
the distinction between an action for rescission for fraud 
and one in tort for damages for the fraud. The two causes 
of action cannot be joined, as they are repugnant, one af- 
firms and the other disaffirms the contract. Alfree Mfg. 
Co. v. Grape, 59 Neb. 777; Baker v. Thomas, 102 Neb. 401. 
On the argument an attempt was made to show that 
the action was one in the nature of a conspiracy among 
all the defendants to defraud the plaintiff. This conten- 
tion is not sustained by the amended petition. There is no 
charge that the wrong-doing was collusively done, or that 
it was the result of concerted action on the part of the de- 
fendants. The instructions given by the trial court clearly 
indicate that it regarded the action as one for rescission 
of the contract. 
Upon a consideration of the record, we think the court 
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erred in not dismissing the action as to defendants Noah 
and Sacks. 

Our former opinion in this action is set aside, and the 
judgment of the trial court, in so far as it affects defendants 
Noah and Sacks, is reversed and the cause of action as 
against them is dismissed. 

JUDGMENT ACCORDINGLY. 


Note—See Corporations, 14 C. J. p. 614, sec. 888. 


DEAN, J., dissenting. 

In the majority opinion it is said: “The weight of au- 
thority sustains the rule that, in an action against a cor- 
poration for a rescission of a contract of purchase of its 
stock on the ground of fraudulent representations of its 
agent inducing the purchase, the agent is not a necessary 
or proper party defendant.” 

I respectfully submit that the present case comes within 
well recognized exceptions to this rule. 

In the brief of amici curiz, counsel very fairly say: 

“It is conceded that perhaps authority exists for joining 
principal and agents in such an action in equity at least 
in some jurisdictions, and notably in New York. This rule 
was announced and followed by Chief Justice Parker in 
Mack v. Latta, 178 N. Y. 525, 67 L. R. A. 126.” Counsel 
then incorporate this excerpt from the Latta case, which, in 
principal, is in point. 

“These decisions seem to us so well grounded in reason 
as to justify a court of equity, invoked to cancel a subscrip- 
tion for stock on the ground of fraud, and enjoin further 
calls for payment, and the prosecution of actions thereon, 
in bringing in the officers and agents of the corporation who 
were personally guilty of making the misrepresentations 
constituting the fraud, so that plaintiff may have complete 
relief in one action against both the corporation and the 
persons guilty of the fraud.” Mack v. Latta, 178 N. Y. 525, 
67 L. R. A. 126, and cases there cited. 

In the present case plaintiff testified that Maixner, the 
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president of the company, and Noah and Sacks, all called 
on him at his farm home near Bennett, to induce him to 
purchase stock and that Maixner, at one time, as an induce- 
ment, told plaintiff the value of the stock was $100 a share, 
and that “it was a wonderful investment, the best I had 
ever made or ever could make.” 

Evidently the case was tried on the theory that the agents 
and the president of the company conspired together and, 
by concerted action, induced plaintiff to purchase. If so all 
defendants were properly joined as parties. 

That evidence was introduced, which was not supported 
by the pleadings, was not assigned as error by defendants 
in their motion for a new trial. Hence the court did not 
err in overruling the motion. . 

That plaintiff believed, relied, and acted on the fraudu- 
lent representations of defendants sufficiently appears. The 
evidence was submitted to, passed on, and evidently ac- 
cepted by the jury as the truth, and a verdict was there- 
upon rendered in favor of the defrauded plaintiff, and, with 
its verdict, and judgment thereon we should be content 
and not permit defendants to escape restitution of the fruits 
of the fraudulent practices of which complaint is made. 

The stock argument in defense of fraudulent sellers of 
corporate stock of doubtful, or no value, is that a prospec- 
tive, but timid or suspicious buyer, before purchasing, 
should make general inquiry about values and also call at 
the company’s office and talk the subject over with its offi- 
cers and representatives and examine the corporate books 
and, if suspicion still persists, he should go to the state 
house and Jook up the records which are required by law 
to be there recorded and, if he fails to do these things, and 
his purchase turns out to'be valueless, his protest for relief 
in court should go unheeded. Nothing of the sort. 

Corporate stock may be purchased from those offering 
it for sale the same as any other commercial commodity 
and, if the buyer is defrauded by the misrepresentation 
and deceit of the seller his remedy is no different from that 
of the defrauded buyer of any other article of merchandise 
which is offered for sale in the ordinary marts of trade. 


288 NEBRASKA REPORTS. {VoL. 112 
Aten v. Quantock. 


True, the stock argument plan may be at times salutary, 
and it may perhaps be exercised by the prudent as a pre- 
cautionary measure. But all buyers are not prudent. Any- 
how it is not a preliminary obligation which must of nec- 
essity first be exercised, by the defrauded corporate stock 
buyer, before he may obtain relief in court from the wiles 
of a designing and unprincipled seller. 

The ultra-niceties of technical rules of practice are not 
ordinarily invoked to open up a door of escape to relieve 
the wrongdoer of well merited punishment. At most, in 
the present confused and almost incomprehensible state of 
the record, the case should have been remanded for trial 
instead of being dismissed. 

For the reasons stated herein and in view of the Latta 
case and the authorities there cited, I respectfully dissent 
from the conclusion of the majority. 


LORENA ATEN, APPELLEE, V. SIMEON J. QUANTOCK ET AL., 
APPELLANTS. 


FILED JUNE 24, 1924. No. 22780. 


1. Appeal: DIRECTION oF VEkvICT. If the evidence is insufficient 
to sustain a verdict against a party to a civil action, it is error 
to refuse a request for a peremptory instruction in his favor. 

REVERSAL AS TO ONE DEFENDANT. Upon appeal, a judg- 
ment against two defendants charged with the same tort may 
be reversed as to one and affirmed as to the other, where the evi- 
dence justifies such action. 

8. Assault and Battery: AFFIkKMANCE. In an action to recover 
damages for an assault and battery, where plaintiff was the 
aggressor in the first instance, a verdict in his favor may be sus- 
tained, if the evidence shows that defendant used more force 
than was reasonably necessary in repelling the attack and in 
protecting himself, the use of excessive force being an issue 
raised by the pleadings. 

QUESTION FoR JURY. Where there is a conflict of evi- 
dence as to whether defendant in an action to recover damages 
for an assault and battery used more force than was reasonably 
necessary in repelling an attack upon him by plaintiff in the 
first instance, the question is one for the jury, if the evidence 
will sustain a verdict in favor of plaintiff on that issue. 
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5. Appeal: NONPREJUDICIAL INSTRUCTIONS. Error in giving or in 
refusing instructions is not a ground for reversing a judgment, 
if appellant was not prejudiced by the erroneous ruling. 

6. Trial: MIsconDUCT OF COUNSEL. While counsel abuses the 
privileges of advocacy at the peril of his client, such abuse may 
not require a new trial, if the district court by proper instruc- 
tions to the jury prevents the adverse party form being preju- 
diced by such misconduct. 

7. New Trial: MisconpuctT or Jurors. Charges of misconduct on 
the part of jurors held not substantiated by affidavits on motion 
for a new trial. 

8. Harmless error in admitting incompetent testimony is not a 
ground for setting aside a verdict. 


APPEAL from the district court for Lancaster county: 
WILLARD E, STEWART, JUDGE. Affirmed in part, and re- 
versed in part. 


Claude S. Wilson, George A. Adams and Albert S. Johns- 
ton, for appellants. 


Bruce Fullerton and T. R. P. Stocker, contra. 


Heard before Morrissty, C. J., LETTON, ROSE, DAY and 
Goop, JJ. 


Day, J: 

Lorena Aten, plaintiff, brought this action to-recover 
from Simeon J. Quantock and Pear] Quantock, his wife, 
defendants, $35,000 as damages on account of personal in- 
juries resulting from an assault and battery alleged to 
have been instigated by Pearl Quantock and committed 
by Simeon J. Quantock. A conspiracy by defendants to 
commit the wrongful acts charged is also pleaded in the 
petition. In addition to a denial of the conspiracy pleaded 
and of any wrongful act on the part of Pearl Quantock, the 
answer amounts to a plea that Simeon J. Quantock was 
assaulted by plaintiff, and that in repelling the attack he 
used no more force than was necessary for his own protec- 
tion. The reply to the answer was a general denial. Up- 
on a trial of the issues, the jury returned a verdict. against 
both defendants for $1,900, and from a judgment thereon 
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in favor of plaintiff they have appealed. 

One of the assignments is error committed by the dis- 
trict court in failing to direct a verdict in favor of defend- 
ant Pearl Quantock. As to her the judgment is erroneous. 
There is no evidence that she conspired with her husband 
to assault or otherwise injure plaintiff, or that she insti- 
gated or committed any wrongful act. Between her hus- 
band and plaintiff, however, there existed an old quarrel. 
Plaintiff had kept dog kennels on a five-acre tract of land 
in the outskirts of College View. ‘‘Defendant,” as Simeon 
J. Quantock will be called for convenience, had been mayor 
of College View. During his administration there was 
passed an ordinance limiting the number of dogs which 
any one could keep or harbor in the municipality. In the 
making of this regulation plaintiff seems to have assumed 
that her property rights had been illegally invaded and 
that defendant had been prompted by malice toward her. 
She refused to comply with the ordinance and was arrested - 
for violating it. After giving bond for her appearance in 
the police court, she went into a bank in College View, with 
which defendant and his wife were connected, and accord- 
ing to defendant’s testimony alternately applied to defend- 
ant terms of mock endearment and epithets too vile for 
decent utterance. At this stage of the controversy the 
wife of defendant directed him to put plaintiff out of the 
bank. This proved to be unnecessary, because plaintiff, 
without the use of force, left upon a request to do so. 
While she was in front of the bank building defendant came 
down the steps. He and plaintiff met between the bank and 
the curb. A fight ensued, in which defendant either struck 
or pushed plaintiff and she fell backward. Among her in- 
juries was a broken femur. As a result she was confined 
to a hospital for several weeks. The wife of defendant did 
nothing to incur liability for plaintiff’s injuries. She was 
not out on the street when the altercation took place, nor 
did she abet her husband in engaging in the affray. There 
is nothing in the evidence from which a wrongful act re- 
sulting in injury to plaintiff can reasonably be imputed to 
the wife of defendant. It was error, therefore, to permit 
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the jury to return a verdict against her. There should 
have been a peremptory instruction in her favor. Upon 
appeal a verdict against two defendants charged with the 
same tort may be reversed as to one and affirmed as to the 
other, if the evidence justifies such action. 

There is also an assignment of error to the effect that the 
district court erred in failing to direct a verdict in favor of 
defendant Simeon J. Quantock. The point does not seem 
to be well taken. . In the petition he was charged with a 
wrongful assault resulting in the injuries of which plaintiff 
complains. -In his answer he pleaded that she ‘‘rushed 
upon him and assaulted him with her hands, her fists and 
her hat;” that he “warded off her blows as best he could;” 
that in “the melee or combat” he pushed her back from 
him, “using no more force than was necessary to protect 
himself ;” that she fell to the ground, and in that way re- 
ceived such injury, if any, as she did receive, all without 
his fault, and “all in the reasonable and proper defense of 
his person,” and “without the use of any more force than 
was necessary for his protection” and to ward off her blows. 
The allegation that defendant used no more force than was 
necessary is denied by the reply. That question, therefore, 
was an issuable fact, considering plaintiff the aggressor 
and disregarding scandal, quarrels and epithets in which 
the record abounds. As to the amount of force used by 
defendant there is a conflict of evidence. If the jury be- 
lieved the testimony of plaintiff, it may be inferred there- 
from that defendant used more force than was reasonably 
necessary in repelling the attack alleged to have been made 
by plaintiff. The testimony connected both with prior 
scandal and both resorted to proof of collateral facts. The 
credibility of the witnesses and the inferences from their 
testimony were questions for the jury. The evidence of 
plaintiff seems to sustain the finding of the jury that de- 
fendant used more force than was reasonably necessary 
for his own protection. Resulting damages, as found by 
the jury. were proved. There was therefore no error in. 
the refusal of the district court to direct a verdict in favor 
of defendant. 
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A reversal is asked on the ground that the plaintiff 
shammed inability to walk, and permitted her counsel to 
carry her into and out of the courtroom at each session of 
the court during the trial. There is nothing in the record 
tending to show that plaintiff’s counsel or any one else car- 
ried the plaintiff into the courtroom. This alleged error 
was not presented to the trial court, and hence cannot be 
considered by this court. 

Rulings in giving and in refusing instructions are chal- 
lenged as erroneous, but they do not seem to be prejudicial 
to defendant. Under defendant’s answer in connection 
with the petition and reply, he was liable for any damages 
shown to have resulted from the use of excessive force in 
repelling the attack upon him by plaintiff, and the jury 
were properly instructed on that point. They found against 
him on sufficient evidence, and the instructions as a whole 
do not contain reversible error. 

Counsel for plaintiff in his closing argument to the jury 
made a disparaging remark concerning the nature of the 
evidence in support of the defense, and this also is assigned 
as error. The remark went a little beyond the bounds of 
courteous advocacy, but the presiding judge, upon being 
requested by defendant to remind the jury to disregard it, 
said: “The jury will be governed by their own inference 
as to what the evidence is and not take the construction of 
counsel.” 

Afterwards the jury were formally instructed orally and 
in writing: ‘You should disregard all statements of coun- 
sel on either side, unless the same are supported by th 
evidence.” , 

In view of these admonitions to the jury, which evidently 
prevented prejudice to defendant, we think the judgment 
should not be reversed for misconduct of counsel in his clos- 
ing argument to the jury. 

Complaint is made on the ground that one of the jurors 
stated upon his voi7 dire examination that he knew noth- 
ing about the case, but told the other jurors while delib- 
erating upon their verdict that he knew all about the case 
prior to the trial. There was an attempt to show mis- 
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conduct of this particular juror by means of affidavits 
filed after the rendering of the verdict. What the juror 
said upon his voir dire examination was not preserved in 
the bill of exceptions. The statements in the affidavits were 
principally hearsay and were insufficient to impeach the 
verdict. They do not show that this juror’s knowledge was 
at variance with the evidence, that he was biased, or that 
he misled or influenced other jurors. Though the verdict 
was unanimous, it could have been rendered by ten jurors. 
The trial judge heard the voir dire examination, considered 
the affidavits, and upheld the verdict. Under these circum- 
stances we think the record does not show that he abused 
his discretion or erred in refusing to grant a new trial on 
account of the misconduct of any juror or jurors. 

It is contended that the trial court erred in overruling 
objections to questions in answer to which the wife of de- 
fendant testified on cross-examination that her husband 
conveyed their homestead to her after this action was in- 
stituted. This subject was not gone into on direct exam- 
ination. While the cross-examination was improper, and 
while the testimony relating to the transfer should have 
been excluded, we do not think the error was prejudicial 
to defendant. His wife had an interest in the homestead 
without the title to it, and this was implied by other evi- 
dence. It was shown that defendant had other property 
which he did not transfer. In addition, both parties dis- 
regarded rules of evidence in resorting to collateral facts 
which threw no light on any issue to be determined. If each 
error in receiving inadmissible testimony constituted 
ground for a reversal, few verdicts would be permitted to 
stand. This error does not call for a new trial. 

No prejudicia] error has been found in the proceedings 
and judgment against defendant. The judgment against 
Pearl Quantock is reversed and the action as to her is dis- 
missed, she to recover her costs in both courts from plain- 
tiff. The judgment against Simeon J. Quantock is affirmed, 
he to pay plaintiff the costs which are taxable in her favor 
in both courts as against him. 

AFFIRMED IN PART, AND REVERSED IN PART. 
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LETTON, J. Being of opinion that prejudicial eror was 
committed in the reception of evidence over objections, I 
dissent. 

Note—See Appeal and Error, 4 C. J. p. 969, sec. 2952; p. 
1022, sec. 3008; p. 1029, sec. 3013; p. 1048, sec. 3031; p. 
1182, sec. 3218; Assault and Battery, 5 C. J. p. 636, 
sec, 32; p. 688, sec. 1835—New Trial, 29 Cyc. p. 981; Trial, 
38 Cyc. p. 1503. 


ELMER B. STEPHENSON, TRUSTEE, APPELLANT, V. GLENN 
PERRY ET AL., APPELLEES. 


FILED JUNE 24, 1924. No. 22782. 


1. Bills and Notes: HOLDER FOR VALUE. “Where a_ negotiable 
promissory note is indorsed and transferred before due, as col- 
lateral security for a loan of money then made, the pledgee 
without notice is a holder for value.” Connecticut Trust & Safe 
Deposit Co. v. Fletcher, 61 Neb. 166. 


2. FRAUD: BURDEN OF Proor. Where fraud in the in- 
ception of a note is pleaded as a defense, and proof has been 
offered sufficient to make out a prima facie case, in an action by 
an indorsee against the maker the burden is on the plaintiff to 
show he is a bona fide holder. 

3. Where an action is brought upon 


A promissory woke by an agent for the benefit of other parties, 
and where in said action the defendant has offered proof suffi- 
cient to make out a prima facie case of fraud in the inception 
of the note, the burden is on the plaintiff to show that all of the 
parties for whose benefit the action is brought had no knowl- 
edge of the fraud. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 


Fred C. Foster, O. K. Perrin and S. M. Kier, for appel- 
lant. 


William A. Robertson and Tyrrell & Westover, contra. 


Heard before MORRISSEY, C. J.. LETTON, ROSE, DAY and 
Goop, JJ.. 
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Day, J. 

This action was brought in the name of Elmer B. Ste- 
phenson, trustee, upon a promissory note against Glenn 
Perry, maker of the note, and the Standard Securities Cor- 
poration, payee and indorser, defendants. The last named 
defendent made no appearance, and judgment was rendered 
against it for the full amount due upon the note. Upon 
the issues joined between the plaintiff and Perry, who will 
be hereinafter referred to as defendant, there was a verdict 
and judgment for the defendant. Plaintiff appeals. 

The petition, in the main, is in the usual form in actions 
of this character. The plaintiff alleged that he brought the 
action as trustee of an express trust on behalf of 14 per- 
sons, whose names are attached to an exhibit which is made 
a part of the petition. The defendant pleaded fraud in the 
inception of the note; failure of consideration; and also 
that the plaintiff was not a holder in good faith in the usual 
course of business. 

At this point it may not be amiss to set out some of the 
salient facts pertaining to this transaction. It appears that 
the Standard Securities Corporation was engaged, among 
other things, in selling stock in corporations. The Patriot 
Motors Company was an industrial corporation, operating 
an extensive plant at Havelock near the city of Lincoln. 
The president of the Standard Securities Corporation was 
vice-president of the Patriot Motors Company. The former 
corporation was selling stock of the latter corporation as 
its agent. On June 4, 1920, the Standard Securities Cor- 
poration sold to the defendant ten shares of stock in the 
Patriot Motors Company, and in payment therefor took the 
defendant’s note for $1,000 due in six months after date, 
and drawing interest at 7 per cent. from date until paid. 
This note forms the basis of the present action. A short 
while thereafter the note was indorsed by the Standard Se- 
curities Corporation and turned over to the Patriot Motors 
Company. The president of the latter company testified 
that the note was given for stock in the Patriot Motors 
Company. The shares of stock were never delivered to 
the defendant. Some suggestion is made in the testimony 
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that the shares of stock were being held as security for the 
note. There is ample testimony in the record to sustain the 
claim of the defendant that the note was obtained by fraud. 
It is also clear that the Patriot Motors Company was 
chargeable with knowledge of the fraud in the procuring 
of the note. The record shows that it had been the cus- 
tom of the Patriot Motors Company to discount its com- 
mercial paper at the banks in Lincoln for the purpose of 
securing ready money to conduct its business. For some 
time prior to August 1, 1920, the Patriot Motors Company 
had been unable to secure discounts at the banks, and it 
became very much in need of ready money to carry on its 
operations. Its business affairs became the subject of con- 
siderable comment. The Chamber of Commerce of Lincoln 
had considered the subject with a view of working out some 
scheme to financially assist the company. Finally the four- 
teen business men for whose benefit this action is brought 
agreed to loan to the Patriot Motors Company $38,000 on 
condition that the company would give satisfactory col- 
lateral security. This sum was contributed in unequal 
amounts, the lowest amount contributed by any one person 
being $1,000 and the highest $10,000. For the purpose of 
convenience the fourteen men selected the plaintiff to look 
after the details of the loan and the securities. The plain- 
tiff examined the plant, and to some extent went over the 
affairs of the company. On August 3, 1920, the Patriot 
Motors Company turned over to the plaintiff as collateral 
security for the money to be advanced certain securities 
aggregating in face value $50,444.80. Among the notes 
turned over to the plaintiff was the note in question. Short- 
ly thereafter the plaintiff paid to the Patriot Motors Com- 
pany sums of money aggregating $39,398.40. There is noth- 
ing in the record to show that the Patriot Motors Com- 
pany executed any note to the plaintiff evidencing this in- 
debtedness. The record shows that the plaintiff received 
from the business men $38,000. No explanation is made 
how he came to advance a larger sum than he had received. 
The evidence refers to the plaintiff as “trustee.” Whether 
he was a “trustee”? within the usual meaning of that term 
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we think may well be doubted. From the evidence it may 
well be inferred that he was merely an agent for the parties 
in looking after the details of the business. 

The important question presented by the record is wheth- 
er the plaintiff was a bona fide holder of the note for value 
in the usual course of business. The note was indorsed 
by the Patriot Motors Company; upon its face it was a 
negotiable instrument; and at the time it was turned over 
to the plaintiff it was not due. The rule is settled that 
“‘Where a negotiable promissory note is indorsed and trans- 
ferred before due, as collateral security for a loan of money 
then made, the pledgee without notice is a holder for value.” 
Connecticut Trust & Safe Deposit Co. v. Fletcher, 61 Neb. 
166. 

Upon the trial the defendant introduced testimony tend- 
ing to prove that there was fraud in the inception of the 
note. It was incumbent upon the plaintiff, therefore, in 
making out his case to show that he was a bona fide holder. 
The rule is well settled that where fraud in the inception 
of a note is pleaded as a defense, and proof has been offered 
sufficient to make out a prima facie case, in an action by 
an indorsee against the maker the burden is on the plaintiff 
to show that he is a bona fide holder. Central Nat. Bank v. 
Ericson, 92 Neb. 396; Ostenberg v. Kavka, 95 Neb. 314; 
Auld v. Walker, 107 Neb. 676. 

Our statute provides, as follows: “Every holder is deemed 
prima facie to be a holder in due course, but when it is 
shown that the title of any person who has negotiated the 
instrument was defective, the burden is on the holder to 
prove that he or some person under whom he claims ac- 
quired the title as a holder in due course.”” Comp. St. 1922, 
sec. 4670. The statute also provides: ‘A holder in due 
course is a holder who has taken the instrument under the 
following conditions: First. That it is complete and regu- 
lar on its face. Second. That he became the holder of it 
before it was overdue, and without notice that it had been 
previously dishonored, if such was the fact. Third. That 
he took it in good faith and for value. Fourth. That at the 
time it was negotiated to him he had no notice of any in- 
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firmity in the instrument or defect in the title of the person 
negotiating it.” Comp. St. 1922, sec. 4663. . 

Did the plaintiff’s proof show that at the time he took 
the note he had no notice of infirmities existing against it? 
The plaintiff testified that he had no knowledge of the cir- 
cumstances of the making of the note or the consideration 
therefor. He also called one of the fourteen men, who tes- 
tified that he had no knowledge of any infirmities against 
the note. It is clear from the plaintiff’s petition that he 
was demanding a single judgment for the amount of the 
note in favor of himself as trustee, but for the benefit of 
all the persons for whom he assumes to act, either as trus- 
tee or agent. To do this it was incumbent upon him to 
show that all of the persons for whom he assumed to act 
were without notice of fraud in the inception of the note. 
This, he did not do. Authorities are not wanting to support 
the rule that the party holding the legal title to a note or 
instrument may sue on it, though he be an agent or trus- 
tee and liable to account to others for the proceeds of the 
recovery, but in such case any defenses which exist against 
the party beneficially interested may be interposed. Cottle 
v. Cole & Cole, 20 Ia. 481. It would seem to logically fol- 
low that where fraud in the inception of the note was plead- 
ed, under the practice in this state in an action brought by 
an agent for the benefit of another, it should be shown that 
the party beneficially interested did not know of the infirmi- 
ties against the note. 

The plaintiff complains of the giving of instruction No. 
4 by the court. In substance this instruction told the jury 
that the burden of proof was on the plaintiff to satisfy them 
that he received the note in question without notice or 
knowledge of any fraud upon the defendant in the procur- 
ing of the note, and that the same is true of at least one of 
the parties whom he represented. The plaintiff now ar- 
gues that this instruction imposed upon him a greater bur- 
den than the law requires. Under the plaintiff’s theory of 
the case as disclosed by his petition, and the facts proved, 
we are of the view that the instruction was too restrictive, 
and that it should have required the plaintiff to show that 
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all of the parties for whose benefit the action was brought 
had no notice of the fraud in the inception of the note. The 
plaintiff cannot complain of this error. Under the record 
a peremptory instruction should have been given for the 
defendant because the plaintiff had failed to show that all 
of the parties interested had no notice of fraud in the in- 
ception of the note. ; 

Complaint is made as to the giving of other instructions, 
but, fairly construed, we think there was no error in giving 
them. , 

In this discussion we have omitted any reference as to 
whether the facts as shown by the record were sufficient to 
submit to the jury the question of plaintiff’s knowledge of 
fraud in the inception of the note. 

From an examination of the entire record, we find no 
prejudicial error, and the judgment is, therefore, 


AFFIRMED. 


Note—See Bills and Notes, 8 C. J. p. 487, sec. 702; p. 984, 
sec. 1292. 


STEPHEN K. WARRICK, APPELLANT, V. NELSON H. 
RASMUSSEN, APPELLEE. 


FILED JUNE 24, 1924. No. 22796. 


1. Chattel Mortgages: WAIVER OF LIEN. Where a mortgagee of 

. chattels authorizes the mortgagor to sell the property described 

in the mortgage at private sale, and the sale is accordingly made, 
the mortgagee thereby waives his lien. 

ESTOPPEL. Where a mortgagee, with knowledge of the 
facts, accepts a part of the proceeds of a sale of the mortgaged 
property made by the mortgagor, such mortgagee is thereby 
estopped as against a purchaser to assert that the sale was in- 
valid. 

8. Replevin: DAMAGES. “Interest is the ordinary measure of dam- 
ages of the defendant in replevin; but where the use of the 
property has a value which exceeds the interest, he may recover 
such value, and his right so to do does not depend upon return 
of the property.” Schrandt v. Young, 62 Neb. 254. 

4. Evidence examined, and held sufficient to support the verdict and 
judgment of the trial court. 
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APPEAL from the district court for Scotts Bluff county: 
RALPH W. HOBART, JUDGE. Affirmed. 


Mothersead & York and Floyd E. Wright, for appellant. 


P. J. Barron, Robert G. Simmons, J. M. Fitzgerald and 
Morrow & Morrow, contra. 


Heard before MorRISSEY, C. J., ROSE and Day, JJ., 
BLACKLEDGE and REDICK, District Judges. 


Day, J. 

Action in replevin by Stephen K. Warrick against Nel- 
son H. Rasmussen to recover possession of a Cole 8 auto- 
mobile. Plaintiff claims the right of possession by virtue 
of a chattel mortgage upon the property executed by P. C. 
Gaines. The trial resulted in a verdict and judgment in 
favor of the defendant. Plaintiff appeals. 

It appears that Gaines was a retail dealer, engaged in 
selling automobiles to the public generally. On December 
21, 1920, Gaines executed a chattel mortgage to the plain- 
tiff to secure a note of $5,000. The mortgage covered a 
number of automobiles, among them the Cole 8 in question. 
The mortgage was duly filed for record on December 23, 
1920. With the knowledge and consent of the mortgagee 
the car in question, with others, was displayed by the mort- 
gagor for sale to the public in a salesroom at the place of 
business of the mortgagor. On March 38, 1921, while the 
lien of the plaintiff’s chattel mortgage was in full force 
and effect, Gaines sold the car in question to the defendant, 
the consideration being $100 in cash, a diamond ring, a 
Dodge Sedan car, and three notes of $300 each, signed by 
the defendant. At the time of the purchase, the defendant, 
who was a practicing physician, had no actual knowledge 
of the existence of the plaintiff’s mortgage. The trial court 
construed the answer to plead as a defense that the plain- 
tiff had released the mortgage lien by giving permission 
to the mortgagor to sell the property, and also that the 
sale had heen ratified by the plaintiff by the acceptance of 
a part of the proceeds of the sale, with full knowledge of 
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the facts. The jury were instructed upon this theory. 

Gaines testified that the plaintiff knew of the proposed 
sale of the car to Rasmussen a week before the sale was 
made, and knew of the conditions of the sale, and that 
plaintiff gave his consent that the sale be made. This tes- 
timony is corroborated by Mrs. Gaines, who testified that 
she was present at the time her husband and the plaintiff 
discussed the proposed sale, and that plaintiff consented 
thereto. Plaintiff denies that he consented to the sale. 
He admits, however, that Gaines had talked with him 
about a prospective sale to Rasmussen. With respect to 
the conversation with Gaines the plaintiff testified: ‘‘He 
came in and told me that Dr. Rasmussen was a prospect 
for a Cole car. I asked him how the Doctor wanted to pay 
for it, and he said he didn’t know. I said you find out what 
he wants to pay for it, and then come back to me, and [| will 
tell you whether you can sell it or not.” He further testified 
that Gaines never reported to him the terms on which Ras- 
mussen was to buy. The plaintiff testified that Gaines was 
instructed not to sell a car without first taking it up with 
plaintiff. A number of circumstances, which need not be 
set out, seem to corroborate the theory that plaintiff con-. 
sented to the sale. This issue was for the jury to determine. 

The testimony also tends to prove that after the sale was 
made, and with full knowledge of the facts, the plaintiff 
accepted a part of the proceeds thereof. If he did so, such 
act would constitute a ratification of the sale. Under the 
evidence this question was also for the jury to determine. 

The rule of law is settled that where a mortgagee of chat- 
tels authorizes the mortgagor to sel] the property described 
in the mortgage, and the sale is accordingly made, the 
mortgagee has thereby waived his lien. Drexel v. Murphy, 
59 Neb. 210; Seymour v. Standard Live Stock Commission 
Co., 110 Neb. 185. 

It is equally well settled that, where a mortgagee accepts 
part of the proceeds of the sale of the mortgaged property, 
with knowledge of the transaction, he is estopped as against 
a purchaser to assert that the sale is invalid. Ayres v. Mc- 
Conahey, 65 Neb. 588. 
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The jury found that, at the commencement of the action, 
the right of property in the automobile, and the right of 
possession thereof, was in the defendant, and that if a re- 
turn of the property could not be had the value thereof 
should be fixed at $2,400 and that the defendant was dam- 
aged by the detention of the property in the sum of $528. 
Upon the motion for a new trial the court ordered a remit- 
titur of $128 from the amount of damages awarded for the 
detention of the car, and thereupon judgment was rendered 
in accordance with the verdict as modified by the remittitur. 

The plaintiff complains that the court erred in permit- 
ting evidence to be offered by the defendant tending to 
prove the value of the use of the car. Plaintiff urged that 
interest upon the value of the car is the measure of dam- 
ages for its detention. The interest rule does not apply to 
all situations. The rule for the measure of damages for 
the detention of property, applicable to the facts in this 
case, is stated in Schrandt v. Young, 62 Neb. 254, as fol- 
lows: “Interest is the ordinary measure of damages of the 
defendant in replevin; but where the use of the property 
has a value which exceeds the interest, he may recover 
such value, and his right so to do does not depend upon 
return of the property.” 

The plaintiff also complains of -certain instructions to 
the jury. We think the instructions were responsive to the 
issues tendered by the pleadings, and that the verdict of 
the jury is sustained by the evidence. 

The judgment of the district court is 

AFFIRMED. 


Note—See Chattel Mortgages, 11 C. J. p. 624, sec. 339; 
p. 262, sec. 340—Replevin, 34 Cyc. pp. 1509, 1561, 1563. 


MAMIE GIPSON, APPELLEE, V. METROPOLITAN LIFE INSUR- 
ANCE COMPANY, APPELLANT. 


FILED JUNE 24, 1924. No. 22800. 


Insurance: ATTORNEY’s FEES. Where an insurance company offered 
to pay to the beneficiary the amount due upon the contract upon 
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the furnishing of proofs of loss as required by the contract, and 
where after proofs of loss were furnished the insurer with due 
diligence in the usual course of business was proceeding to pay 
the amount due, and where within a few days after mailing 
proofs of loss an action was commenced upon the contract, and 
where before answer day the insurer tendered the amount due, 
which was refused unless an attorney’s fee of $100 was added, 
and where the insurer offered to confess judgment for the 
amount due, which was accepted, an-attorney’s fee is not prop- 
erly taxable as costs under section 7811, Comp. St. 1922. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Reversed, with directions. 


Reavis & Beghtol, for appellant. 
R. J. Greene, contra. 


Heard before Morrissrty, C. J., LETTON, DEAN, Day, 
Goop and THOMPSON, Jd. 


DAY, J. 

This is an appeal by the defendant from the allowance 
of an attorney’s fee of $100 as part of the costs in an action 
upon two insurance policies. The petition was filed Febru- 
ary 18, 1922, and set out three separate causes of action 
based upon three insurance policies, issued by the defend- 
ant company upon the life of John S. Gipson. The petition 
was in the usual form, and alleged that there was due the 
plaintiff upon the first policy $362.80, upon the second pol- 
icy $503.72, and upon the third policy $1,015.08. On 
March 17, 1922, the defendant filed an answer admitting 
the execution and delivery of the three policies. It denied 
that there was due upon the first policy the amount claimed 
thereon by the plaintiff, and alleged there was due the sum 
of $289.08, and no more. The defendant also denied that 
there was due upon the second policy $503.72, as claimed + 
by plaintiff, and alleged that John S. Gipson had borrowed 
$100 on the policy, and that after deducting the amount 
borrowed, with interest, there was due upon the second 
policy $393.79. As to the third policy, the defendant 
pleaded that the insured had failed to pay the premium 
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when due, and as provided in the policy it became forfeited, 
and there was nothing due to the plaintiff thereon. On the 
same day that the defendant filed its answer, it also filed 
an offer to confess judgment upon the first and second 
policies for the amount it admitted to be due, to-wit: On 
the first policy $289.08, and on the second policy $393.79. 
On March 18 the offer was accepted by the plaintiff, and 
judgment was rendered upon the two causes of action for 
$682.87, which was subsequently paid. Thereupon the 
plaintiff moved for an allowance of an attorney’s fee as a 
part of the costs. Upon a hearing the court allowed an 
attorney’s fee of $100. 

It appears that John S. Gipson died January 24, 1922, 
and his funeral was held January 27, 1922. On January 31, 
1922, the attorney for the plaintiff wrote to the defendant 
at its New York office, notifying it of the death of Gipson. 
On February 2, 1922, the defendant’s local agent. who had 
learned of the death of Gipson the day before, called on the 
plaintiff and told her that the amount due on the policies 
would be paid as soon as proofs of loss were made, and 
tendered his assistance in making up the claim for loss. He 
asked her to bring the policies to his office the following 
day, and informed her that he would make up the proofs 
in proper form, and that the money would be sent in a few 
days. This she agreed to do. On the following day the 
plaintiff telephoned the agent that she could not bring 
the policies; that she had given them to her attorney, and 
that he refused to give them up. She asked the agent to 
confer with her attorney. The agent called upon the at- 
torney and offered to assist in making up the proofs, and 

-informed him that the amount due would be paid within 
a few days after the proofs were received. The attorney 
seems to have regarded the proffered assistance as a re- 
flection upon his capacity to look after his client’s interests. 
and told the agent to “keep out,” that he was handling the 
business direct with the home office. On February 8. 1922, 
the plaintiff mailed sworn proofs of loss to the home office. 
On March 6, 1922, the agent notified the plaintiff that 
drafts covering the amount due upon the two policies were 
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ready for delivery and would be turned over in exchange 
for the policies. Plaintiff’s attorney refused to accept the 
amount unless an attorney’s fee of $100 was also paid. The 
plaintiff’s claim for an allowance of an attorney’s fee is 
based upon section 7811, Comp. St. 1922, which, in so far 
as applicable to the present case, provides in substance that, 
in all cases where the beneficiary brings an action at law 
to recover upon any life insurance policy, the court upon 
rendering judgment against the company shall allow the 
plaintiff a reasonable sum as an attorney’s fee, in addi- 
tion to the amount of recovery, to be taxed as part of the 
costs. The purpose of the statute was to allow an attor- 
ney’s fee to a successful plaintiff, in the class of cases cov- 
ered by the statute, where resort to law was reasonably 
necessary to secure his rights. 

Under the facts in this case, there appears to have been 
no reasonable necessity of bringing an action upon the two 
policies to recover the amount due thereon. The defend- 
ant conceded its liability immediately upon being notified 
of the death of the insured, and was ready at all times to 
pay the amount due upon the policies upon receipt of proofs 
of loss as provided by the contract. After proofs of loss 
were furnished, the defendant with reasonable dispatch 
was proceeding in the usual] course of business to pay the 
amount due. The proofs of loss were mailed from Lincoln, 
Nebraska, to New York, and within ten days after the 
proofs were mailed this action was begun. Before answer 
day the defendant tendered to plaintiff the amount due 
upon the policies, which was refused unless an attorney’s 
fee of $100 was also paid. Subsequently, as heretofore 
stated, the amount offered was accepted. 

We think the facts in this case bring it within the rule 
announced in Baird v. Union Mutual Life Ins. Co,, 103 Neb. 
609. Upon a rehearing in the Bazrd case, reported in 104 
Neb. 352, the rule announced was not changed, but it was 
held the facts did not bring it within the rule. 

When the facts were fully disclosed there was no bona 
fide dispute between the parties. The defendant was act- 
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ing in good faith and appeared to be anxious to pay its 
obligation under the contract. 

Under the facts disclosed by the record, we are of the 
view that no allowance of an attorney’s fee should have 
been made. 

The judgment is reversed and the cause remanded, with 
directions to enter judgment in accordance with this opin- 
ion. 

REVERSED. 

Note—See Life Insurance, 25 Cyc. p. 956. 


ARTHUR VON LOH, INCOMPETENT, BY HENRY VON LOH 
ACTING GUARDIAN, APPELLEE, V. CHARLES M. 
GRAHAM, APPELLANT. 


FILED JUNE 24, 1924. No. 22807. 


Contracts: INCOMPETENCY. Evidence examined, and held sufficient to 
sustain the verdict and judgment of the trial court. 


. APPEAL from the district court for Gosper county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


S. A. Dravo, Stewart, Perry & Stewart, Robert Van Pelt, 
W. D. Oldham and E. T. Grunden, for appellant. 


Roy B. Ford and O. E. Bozarth, contra. 


Heard before Morrissey, C. J., LETTON, DEAN and DAY, 
JJ., and REDICK, District Judge. 


Day, J. 

Arthur Von Loh, incompetent, by his guardian brought 
this action against Charles M. Graham to recover a bal- 
ance of $1,696.13 alleged to be due upon an adjustment of 
mutual accounts. The defendant filed an answer and cross- 
petition in which he set out various dealings between him- 
self and the plaintiff, and alleged that upon a balancing of 
vneir mutual accounts there was due him from the plaintiff 
$978.50, for which amount he prayed judgment. The case 
was tried to a jury, resulting in a verdict and judgment 
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for the plaintiff for $1,517.02. Defendant appeals. 

It is contended by the defendant that the evidence is not 
sufficient to support the verdict. The plaintiff’s action is 
predicated upon the theory that, at the time of the busi- 
ness transactions between himself and the defendant, the 
plaintiff was incompetent and incapable of understanding 
and appreciating the purport of their dealings; that the 
defendant took advantage of the plaintiff’s mental condi- 
tion, and induced him to accept from defendant on or about 
March 1, 1920, the sum of $2,100, which the plaintiff un- 
derstood to be in the nature of a loan, and which in this 
accounting the plaintiff concedes should be charged against 
him. The plaintiff alleges that thereafter on divers dates 
mentioned in the petition the defendant, who is a grain 
dealer, induced the plaintiff to deliver to defendant large 
quantities of grain, and to pay to defendant sums of money, 
in all aggregating the sum of $3,796.13; that after deduct- 
ing the $2,100 which plaintiff received there is due the 
plaintiff the sum of $1,696.13. 

The answer and cross-petition of the defendant alleged 
that he knew nothing of the plaintiff’s alleged incompe- 
tency; that in dealing with him he appeared to be normal, 
and capable of understanding the business transactions; 
that on March 1, 1920, the defendant purchased of the 
plaintiff 210 acres of growing wheat at the agreed price 
of $10 an acre, and in payment therefor gave the plaintiff 
a check for $2,100; that the plaintiff executed a bill of sale 
for said growing wheat, in which he agreed at his expense 
to harvest, thresh and deliver the same to the defendant; 
that thereafter on May 21, 1920, the defendant sold to 
the plaintiff 65 acres of said growing wheat, and also a 
one-half interest in the remaining 145 acres for $2,861.50, 
and took the plaintiff’s note for said amount in payment 
therefor; that to secure the payment of this note the plain-. 
tiff executed a mortgage on all of his. wheat and on 150 
acres of corn. 

The defendant also alleges that on March 11, 1921, the 
plaintiff and defendant had a mutual settlement of their 
accounts, at which time it was agreed between the parties 
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that the plaintiff was owing to the defendant $1,906.74, 
which was settled by a note of that date given by the plain- 
tiff to the defendant. The defendant also alleges that he 
paid on July 27, 1921, for threshing the wheat $258; that 
after allowing all payments made by the defendant upon 
the transaction the defendant claims there is due: him 
$978.50. 

The reply of the plaintiff denied the allegations of the 
answer and cross-petition. During the trial the parties 
entered into a stipulation as to the value of certain grain 
delivered by the plaintiff to the defendant, and also stip- 
ulated as to the amount of cash which the plaintiff had paid 
upon his indebtedness. It was admitted that in October or 
November, 1920, plaintiff delivered to the defendant 1,030 
bushels of wheat of the value of $1,442. Thereafter the 
defendant received cash, or its equivalent, as follows: De- 
cember 18, 1920, $247.50; March 8, 1921, $273.34; March 
22, 1921, $280; May 21, 1921, $190; July 20, 1921, $12.41; 
August 4, 1921, $1,417.50. It is also stipulated that the 
defendant paid for the benefit of the plaintiff for threshing, 
August 8, 1921, $264.79. 

The principal controversy arises over the 1,030 bushels 
of wheat of the value of $1,442. It was the theory of the 
defendant that this wheat was a delivery to him of his share 
of the wheat, and that this item should not be considered 
in the matter of the adjustment of their respective accounts. 

Eliminating the question of interest, the defendant’s ac- 
count, from his theory, would be stated as follows: Due 
from the plaintiff on note, $2,861.50; due for money ad- 
vanced for threshing, $264.79, a total of $3,126.29; paid 
by plaintiff on the account, as per the stipulation, $2,420.75, 
leaving a balance due of $705.54. 

The plaintiff’s theory was that the 1,030 bushels of 
wheat, comprising the item of $1,442, was the plaintiff’s 
wheat, and that the amount should be credited upon the 
plaintiff’s indebtedness to the defendant, which indebted- 
ness plaintiff claims was $2,100 and the amount of $264.79 
which defendant had advanced for threshing, making a to- 
tal of $2,364.79. The plaintiff claims that he is entitled to 
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a credit against this amount of indebtedness of the items 
stipulated to have been paid as above shown, amounting to 
$2,420.75, and in addition thereto the item of $1,442 for 
the 1,030 bushels of wheat delivered in 1920, making a total 
of $3,862.75. Excluding matters of interest, the account 
would stand, plaintiff owes the defendant $2,364.79; de- 
fendant owes plaintiff $3,862.75, leaving a balance due 
plaintiff of $1,497.96. 

The testimony tends to show that the plaintiff was a 
man of weak understanding and very illiterate. He had 
reached the third grade in school, could read but very lit- 
tle, and was unable to compute figures. In detailing the 
transaction of March 1, 1920, involving the sale of the 210 
acres of growing wheat, plaintiff stated that he understood 
that he was borrowing money on the wheat. While he ad- 
mitted that his name was signed to the bill of sale, he stated 
that he had no understanding that he was selling his wheat. 
Practically the same testimony was given with respect to 
the execution of the $2,861.50 note, and the settlement 
which resulted, as the plaintiff claims, in the giving of the 
$1,906.74 note. The evidence shows that plaintiff was 
very improvident in conducting his business affairs. It is 
shown that he received a few thousand dollars from his 
father’s estate, and within three years had accumulated 
debts contracted to 28 different persons and aggregating 
more than $24,000. Whether the plaintiff was incompe- 
tent to transact business was under all of the circumstances 
a question for the jury to determine. The testimony clearly 
shows that he was weak-minded, and one who could be 
readily induced to enter into improvident contracts. He 
did not exercise a deliberate judgment in his dealings with 
the defendant. The case falls within the rule in Meyer v. 
Fishburn, 65 Neb. 626. 

The plaintiff’s contention was that, if the first transac- 
tion is regarded as a loan of money merely, the resale of 
a one-half interest in the wheat on May 21, 1920, by de- 
fendant was void, for the reason that, defendant not being 
the owner of the wheat, had nothing to sell; and also that 
. the plaintiff did not: understandingly enter into this con- 
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tract. There is some complication in the statement of the 
issues to be determined by the jury, but as a whole we think 
the jury could well have understood the issues presented to 
them by the court. It is quite clear from the verdict which 
was returned that the jury considered that the transaction 
of March 1, 1920, was a loan, and not a sale as contended 
by the defendant. Some criticism is made of the introduc- 
tion of evidence as to the incompetency of the plaintiff to 
transact ordinary business, without the witness first hav- 
ing disclosed the facts upon which such conclusion was 
reached. In view of the fact, however, that the case was 
tried upon the theory of the plaintiff’s weak-mindedness, 
and that he was overreached in his business dealings with 
the defendant, we are of the opinion that there was no prej- 
udicial error in admitting the testimony. 

The defendant also contends that the court erred in over- 
ruling his demurrer to the petition. The record shows that 
on September 14, 1921, the defendant filed a demurrer upon 
the grounds: First, that plaintiff has no legal capacity to 
maintain this action; second, because the petition on its 
face shows that it is not filed in the name of the real party 
in interest, or any one legally competent to appear; and, 
third, because the petition fails to state a cause of action 
against the defendant. 

On October 3, 1921, the demurrer was overruled, and 
the defendant given 15 days to answer. On October 24, 
1921, on motion of the plaintiff, leave was given to amend 
the petition by alleging that Henry Von Loh is the regular- 
ly appointed, qualified and acting guardian of Arthur Von 
Loh, incompetent, and that the action be prosecuted in the 
name of said Arthur Von Loh, incompetent, by his said 
guardian, which amendment was made instanter. On the 
same day the defendant was given leave to answer to 
the amended petition; and on the same day the defendant 
filed an answer and cross-petition. The answer and cross- 
petition charged, among other things, that the plaintiff has 
no legal capacity to maintain this cause of action. As orig- 
inally filed, the petition was subject to the criticism made 
in the demurrer, and in the answer. We think, however, , 
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that the amended petition states a cause of action, and 
also that it was brought in the name of the proper party. 
From a consideration of the entire record, we are of the 
opinion that no prejudicial error is shown. 
The judgment of the district court is, therefore, 


AFFIRMED, 
Note—See Contracts, 13 C. J. p. 778, sec. 978. 


GEORGE SOMMERS ET AL. Vv. STATE OF NEBRASKA, 
FILED JUNE 24, 1924. No. 23795. 


1. Intoxicating Liquors: CONSTRUCTION oF STATUTE. Section 3238, 
Comp. St. 1922, making it unlawful for any person to manufac- 
ture or sell intoxicating liquors, except for certain purposes and 
by persons specially authorized, does not prohibit the bona fide 
manufacture and sale of vinegar, even though alcoho! may be 
developed in the process of manufacturing the vinegar. 


2. “MasH.” The word “mash,” as used in the prohibi- 
tory statute, includes any mixtures of grain, either whole, 
cracked or crushed, or malt, mixed with water or other liquid 
so as to produce fermentation. 

3. A mixture of 10 gallons of water and sugar 


with one pound of yeast is not mash, within the meaning of the 


prohibitory statute. 
4. Evidence examined, and held insufficient to sustain the verdict. 


Error to the district court for Fillmore county: RALPH 
D. BRowN, JUDGE. Reversed. 

Waring & Waring, for plaintiffs in error. 

O. S. Spillman, Attorney General, and Lee Basye, contra. 


Heard before Morrissey, C. J.. Day, GooD and THOMP- 
SON, JJ., and REDICK, District Judge. 


Goon, J. 

Plaintiffs in error (hereinafter referred to as defend- 
ants), who are husband and wife, were prosecuted on an 
information, consisting of three counts, charging viola- 
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tions of the liquor law. Before the case was submitted to 
the jury, the prosecution was dismissed as to the first count. 
The second count charged both defendants with the un- 
lawful manufacture of intoxicating liquors; the third count 
charged both defendants with the unlawful possession of 
mash and intoxicating liquors. The trial resulted in find- 
ing defendant Ruby Sommers guilty on the second count, 
and defendant George Sommers guilty on the third count. 
George Sommers was acquitted on the second count and 
Ruby Sommers was acquitted on the third count. Defend- 
ants prosecute error to review the record of their convic- 
tion. : 

Defendants urge the insufficiency of the evidence to sus- 
tain a verdict of guilty as to either defendant. It appears 
that the sheriff and his deputy, armed with a search war- 
rant, went to the home of defendants on their farm in Fill- 
more county, where they found defendant Mrs. Sommers, 
to whom the search warrant was read. She readily as- 
sented to a search of the premises. The officers made a 
thorough search, including every part of the home and the 
outbuildings. In a room adjacent to the kitchen was found 
a keg, containing 10 gallons of water and sugar mixed with 
one pound of yeast, and over the top of which was spread 
a white cloth. On being asked what it contained, Mrs. 
Sommers replied that she was making vinegar and that 
the contents would be vinegar when the process was com- 
pleted. She further told the officers that the contents con- 
sisted of water, sugar and yeast, to which she would later 
add sorghum molasses and mother of vinegar. The con- 
tents was then in a state of fermentation. On request of 
the sheriff, Mrs. Sommers furnished a bottle so that the 
officers might take a sample of the liquid, which was later 
submitted to a physician for examination. He testified that 
he distilled some of the liquid and that it contained 344 
per cent. by volume of alcohol. No other intoxicating liq- 
uor of any kind, or any still, apparatus or equipment for 
the manufacture of intoxicating liquor was found. On the 
following day the officers returned to the home of defend- 


VoL. 112] JANUARY TERM, 1924. 313 


Sommers v. State. 


ants and arrested them. At that time the keg had been re- 
moved from the room and the contents emptied. The de- 
fendants were both put upon trial in the county court on a 
complaint charging unlawful possession of intoxicating liq- 
uor and were found not guilty. Then followed the pres- 
ent prosecution, which is based upon the manufacture and 
possession of the same intoxicating liquor, for possession 
of which defendants were tried in the county court. 

Mrs. Sommers testified that she was making vinegar and 
following a recipe furnished by her mother, and was cor- 
roborated by the testimony of her mother, to the effect that 
she had furnished the recipe to her daughter, and further 
that the mother had used the recipe for making vinegar for 
her own use for a great many years. The evidence shows 
that defendants had never manufactured, sold or possessed 
any intoxicating liquor. It further appears that a day or 
two prior to the day on which the search was made by the 
officers Mrs. Sommers had stated to a visitor at her home 
that she was going to make vinegar, and she told a caller 
at her house that morning that she was making vinegar 
and showed her the keg in which the ingredients had been 
placed to ferment. No bottles, jugs or other containers for 
intoxicating liquor were found, and, for aught that ap- 
pears in the evidence, defendants were honest, upright, 
respectable citizens, of integrity, without any just reason 
to suspect them of wrong-doing or misconduct. They had 
lived in the county for ten years and on the same farm for 
a period of six years. A recognized process of making vine- 
gar is that employed by Mrs. Sommers, and apparently is 
one in common use. 

Our liquor statute recognizes that it is lawful for a citi- 
zen to manufacture vinegar. Section 3238, Comp. St. 1922, 
after declaring that it shall be unlawful to manufacture, 
sell or keep for sale intoxicating liquors, further provides: 
“And nothing herein contained shal] be construed to pre- 
vent the bona fide manufacture and sale of vinegar.” The 
placing of this provision in the statute clearly recognizes 
that alcohol may be developed in the process of manufac- 
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turing vinegar. It is well known that if sweet cider is 
permitted to stand, exposed to the air, it will develop al- 
cohol and become hard cider, which is an intoxicating liq- 
uor, but if allowed to stand a sufficient time acetic acid 
develops and it becomes vinegar. And so, where sugar 
or molasses and water and yeast are mixed together, fer- 
mentation will develop alcohol, but by the addition of moth- 
er of vinegar acetic acid is developed and the mixture will 
become vinegar. Evidently it was not the intention of 
the legislature to make it unlawful to manufacture vine- 
gar, even though in the process alcohol is developed. The 
question arises whether or not there is a good-faith pur- 
pose and intention to make vinegar. If such is the inten- 
tion and the purpose, then the law has not been violated. 
In the present case, it was disclosed that the defendant, 
Mrs. Sommers, had arranged with her mother, who lived 
in the vicinity, to obtain mother of vinegar for the pur- 
- pose of completing the process which she had started. This 
evidence is not disputed. Nowhere in the record is there 
an incriminating circumstance that is pointed out, unless 
it is the fact that after the premises were searched the 
defendants emptied the contents of the keg. This could 
not have availed them anything, however, because Mrs. 
Sommers had voluntarily furnished the officers with a sam- 
ple of the liquid, which had been taken by them, and it 
may well be that the defendants, after finding themselves 
under suspicion of manufacturing liquor, concluded to emp- 
ty the contents on the ground and buy their vinegar, rather 
than be subjected to suspicion of violating the law. 

In view of the circumstances disclosed by the record, we 
are of the opinion that the evidence is wholly insufficient 
to warrant a verdict of guilty. 

Complaint is made of the eleventh instruction, which 
defines the word “mash,” as used in our prohibitory law, 
as “Any mixture of ingredients in water or other liquid 
so as to soften and in such a manner as to evidence that 
fermentation has been produced, or is intended to be pro- 
duced as a stage in the process of manufacturing intoxi- 
cating liquor.” The word “mash” has different significan- 
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ces, depending on the connection in which it is used. It is 
sometimes applied to a mixture of bran and water or tur- 
nips and bran, used for feeding live stock, but when used 
with reference to the manufacture of intoxicating liquors, 
as in brewing and distilling, it has a different meaning. 
Century Dictionary defines it as a “mixture of ground 
grain, malted or otherwise prepared, and water.” Web- 
ster’s New International Dictionary defines it as “crushed 
malt, or meal of rye, wheat, corn, etc., steeped and stirred 
in hot water to form wort.” The Encyclopedic Dictionary 
defines it as “crushed or ground grain, malt, or a mixture 
of the two, steeped in hot water so as to obtain an infusion 
consisting of the saccharine portions.” It is clear that not 
every mixture of ingredients with water which will pro- 
duce fermentation is mash. 

We are inclined to the view that, as used in our statute, 
the word ‘‘mash” would include any mixture of grain, either 
whole, cracked or crushed, or malt, mixed with water or 
other liquid so as to produce fermentation. We think the 
definition as given in the instruction is entirely too broad. 
The mixture of ingredients in possession of defendants, 
consisting of water, sugar and yeast, was not mash, within 
the meaning of our prohibitory law. The instruction prac- 
tically told the jury that the mixture. was mash. This was 
prejudicial error. 

Because of the errors pointed out, the judgment of the 
district court is reversed and the cause remanded for fur- 
ther proceedings. 

REVERSED. 


Note—See Intoxicating Liquors, 33 C. J. p. 577, sec. 194; 
p. 578, sec. 195; p. 757, sec. 502; p. 761, sec. 505. 


STELLA R. FEATHER, APPELLANT, V. ORIN T,. FEATHER, 
APPELLEE. 


FILED JUNE 24, 1924. No. 23835. 


1. Divorce: CustTopy or CHILDREN.’ In divorce actions, in making 
disposition of the custody of a child of tender years, the policy 
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of the law is to look to the welfare and best interests of the child. 
Evidence examined, and held that the welfare 
and best interests of the minor child require that its custody 
should be committed to its mother. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. MORNING, JUDGE. Affirmed as modified. 


Claude S. Wilson and Albert S. Johnston, for appellant. 
T. S. Allen and H. J. Requartte, contra. 


Heard before LETTON, DEAN, DAY, GooD and THOMPSON, 
JJ. 


Goop, J. 

Action by a wife for divorce, alimony and custody of 
the minor child of the parties, grounded upon the husband’s 
alleged extreme cruelty. The trial resulted in a decree, 
awarding the plaintiff a divorce without alimony and 
awarding the custody of the two-year-old daughter of the 
parties to the defendant husband. Plaintiff has appealed 
and seeks a modification of the decree so as to give her the 
custody of the child and an allowance for its support and 
for attorney’s fees. The trial court, after finding that the 
defendant was guilty of extreme cruelty, found that he was 
a suitable person to have the custody and control of the 
two-year-old daughter of the parties. 

The evidence discloses that defendant at the time of the 
trial was living upon a rented farm in a very comfortable 
home, and had a competent and suitable person in charge 
thereof, so that the little daughter might be properly cared 
for in his home. No finding was made with reference to 
the fitness of the mother to have the care and custody of 
the child. An examination.of the record discloses that the 
mother is a fit and proper person to have the custody of 
the child; that at the time of the trial she was living with 
her parents in a comfortable home, and that the home of 
her parents is a very desirable and proper place in which 
to bring up the child. The evidence further shows that 
the mother gave to the child genuine, loving affection and 
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excellent maternal care. The home in which the mother 
would keep the infant child is equally as good as that in 
which the defendant would keep it. 

In divorce actions, in making disposition of the custody 
of a child of tender years, the policy of the law, as declared 
by the courts, is to look to the welfare and best interests 
of the child. Hammond v. Hammond, 103 Neb. 860; Na- 
than v. Nathan, 102 Neb. 59; Boxa v. Boxa, 92 Neb. 78; 
Wilkins v. Wilkins, 84 Neb. 206; Giles v. Giles, 30 Neb. 624. 

While the defendant doubtless has a tender regard for 
his daughter, the nature of his work is such that he could 
not give to the child his personal care and attention during 
the greater part of the day, because his duties would nec- 
essarily keep him in the field and away from the presence 
of the child. We think it is generally conceded that the 
best interests and welfare of a child of tender years will 
be best subserved by placing it in the custody of its natural 
mother, if she is a fit and proper person. It is seldom, if 
ever, that any other person can be found who will bestow 
upon a child in arms such tender and loving care, and who 
will have its welfare so much at heart, as its mother. The 
record does not disclose anything that would justify deny- 
ing to this mother the care and custody of her infant daugh- 
ter. The welfare and best interests of the child demand 
that its custody be committed to the mother. 

The decree of the district court is hereby modified so as 
to award the custody of the minor child to the plaintiff, 
but defendant will be permitted to visit the child at all rea- 
sonable times and to have the child visit him at reasonable 
intervals. 

The record shows that defendant has but little property 
and at the present time a meager income. Under the facts 
disclosed, we find that a reasonable allowance for the sup- 
port of the child is $20 a month, and it is ordered that de- 
fendant pay into the district court monthly the sum of $20 
for the support of the minor child, and the sum of $100 
as attorney’s fee in this court, td be taxed as part of the 
costs. Leave is given to either of the parties to apply to 
the district court for a modification of the orders herein 
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made, with respect to the custody of the child and allow- 
ance for its support, upon a showing of changed conditions. 
The judgment of the district court, as modified, is af- 
firmed. 
AFFIRMED AS MODIFIED. 


Note—See Divorce, 19 C. J. p. 348, sec. 795; p. 351, sec. 
811. 


ARCHIE G. POTTER, APPELLEE, V. SCOTTS BLUFF COUNTY, 
APPELLANT, 


FILeD JUNE 24, 1924. No. 23923. 


Master and Servant: WORKMEN’S COMPENSATION LAW: INDEPEND- 
ENT CONTRACTOR. One who contracts with a county to furnish 
tools, appliances and labor, to load, haul and evenly spread 1,500 
cubic yards of gravel from designated pits upon a designated 
highway, for the sum of 49 cents a cubic yard; who may per- 
form the work himself or hire others to do it; who may employ 
as many men or teams or motor trucks to do the work as he 
pleases; who has the right to hire and discharge men, fix their 
wages and hours of labor, and is liable for their compensation; 
and who has the power to direct when and where the men shall 
work, is. within the meaning of the workmen’s compensation law, 
an independent contractor. 


APPEAL from the district court for Scotts Bluff county: 
P. J. BARRON, JUDGE. Reversed and dismissed. 


William H. Heiss, Jr., for appellant. 
Glebe & Elliott, contra. 


Heard before Morrissey, C. J., LETTON, ROSE, DAY and 
Goon, JJ. 


Goon, J. 

Defendant appeals from an allowance, made under the 
workmen’s compensation Jaw, to plaintiff for injuries re- 
ceived by him while engaged in a road-graveling job for 
defendant. 

Defendant argues that plaintiff at the time he received 
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the injuries was not an employee of the county, but was 
either an independent contractor or an employee of such 
contractor. 

The pertinent facts, as shown by the record, are sub- 
stantially as follows: Defendant county desired to gravel 
two and one-half miles of highway east of the village of 
Minatare, and within the county, and caused a notice to 
be published that it would, at a fixed date, receive bids for 
hauling 1,500 yards of gravel, to be evenly spread over two 
and one-half miles of highway, which was accurately de- 
scribed in the notice. The notice, among other things, con- 
tained the following: “The work will consist of loading, 
hauling, dumping and spreading the gravel according to 
instructions of county highway commissioner. All work 
will be paid for by the cubic yard of gravelin place; * * * 
contractors to furnish all tools and labor to complete the 
work.” The gravel was to be obtained from designated pits 
and paid for by the county. Pursuant to the notice, I. N. 
Wallace and S. J. Medlin filed a written bid, offering to do the 
work for 49 cents a cubic yard, which bid was accepted 
by the county. No formal contract was entered into. It 
is evidenced only by the notice, bid, and record-acceptance 
thereof. 

It appears that prior to the making of the contract plain- 
tiff had some conversation with Wallace and Medlin, in 
which he told them that if they got the job he would take 
his teams and help them. For some undisclosed reason 
Medlin seems to have dropped out and taken no part in the 
work, and plaintiff became associated with Wallace in the 
job. Plaintiff testified that he was hired by Wallace, and 
further testified: ‘‘He was supposed to pay me 75 cents a day 
for my teams and board them, and if he made anything he 
was to pay me a certain amount of wages—probably $20 a 
week.” He further testified that he was to receive a share 
of the profits, but did not definitely state the proportion 
that he was to receive. From the whole of plaintiff’s testi- 
mony, it fairly appears that Potter and Wallace were in 
partnership in the undertaking. Some time after the work 
was underway, the county made a partial payment by check 
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or warrant, which was drawn payable to Potter and Wal- 
lace, and was received and indorsed by plaintiff and de- 
posited in a bank to the credit of Potter and Wallace. This 
fund was drawn out by checks for the payment of feed and 
provisions for the teams and men. After plaintiff was in- 
jured, additional partial payments for the work were made 
by checks or warrants drawn in like manner and cashed by 
Wallace. It also appears that in the prosecution of the 
work five teams of horses were used, four of which belonged 
to plaintiff and one to Wallace, and that four other men, 
who were each to receive $1.50 a day and their board, were 
employed by Wallace or by plaintiff and Wallace together. 
The teams, wagons, tools and appliances were all furnished 
by plaintiff and Wallace, except one dump wagon, a pick 
and a shovel. Whether this wagon, pick and shovel were 
the property of the county or of the state, which was also - 
interested in the project, is not made clear. The part of 
the work performed by plaintiff was principally helping to 
load the gravel and assisting, with an extra team, in get- 
ting the loads out of the pits. While loading gravel he 
was injured by an overhanging ledge of frozen earth falling 
upon him. The four hired men did the hauling, dumping 
and spreading. What particular part of the work was per- 
formed by Wallace is not disclosed. Plaintiff testified that 
he talked to the highway commissioner but once, when he 
came to the pit and said the gravel was too fine, and directed 
that the gravel be taken from another nearby pit. It ap- 
pears that the teamsters were directed in their work by 
plaintiff and Wallace, except that the highway commis- 
sioner may have directed where the gravel should be 
dumped. Plaintiff contends, since the county reserved in 
the contract the right to instruct how and where the work 
should be done, that it was an employer, and that he was an 
employee, and not an independent contractor. 

Whether one is an employee or an independent contrac- 
tor must be determined from the circumstances of each 
particular case. It is sometimes quite difficult to distinguish 
whether the relation is one of employee or that of an inde- 
pendent contractor. This particular question has received 
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the consideration of this court on several occasions. In 
Barrett v. Selden-Breck Construction Co., 108 Neb. 850, it 
was held: “The right to supervise, control, and direct the 
work is one of the tests for determining whether a person 
is an independent contractor or an employee, but it is not 
the sole and only test.” In the course of the opinion it 
was said (p. 855) : “There is no one criterion known to the 
law, but several elements may enter into the determination. 
A test is whether the contract requires the work to be done 
by the particular person contracting, or whether his per- 
sonal services are not required, and any person whom he 
may employ may, under the agreement, do the job.” 

In Bodwell v. Webster, 98 Neb. 664, it was held: “An 
‘independent contractor’ is one who, exercising an indepen- 
dent employment, contracts to do a piece of work according 
to his own methods, without being subject to the control. 
of his employer, except as to the result of the work. 

“While the existence or the absence of the right of the 
employer to control the work is a usual test to determine 
whether the workman is a servant or an independent con- 
tractor, the right of the employer to discharge him, the 
absence of an independent occupation, and the mode of com- 
pensating him and his subordinates, may be factors indi- 
cating the true relation.” 

In Knuffke v. Bartholomew, 106 Neb. 763, it was held: 
“On the issue as to whether a workman is an employee as 
distinguished from independent contractor, his relation to 
his employer should be determined from all of the facts, 
rather than from any particular feature of the employment 
service.” ‘ 

In Petrow & Giannou v. Shewan, 108 Neb. 466, it was 
held: “An independent contractor is generally distin- 
guished from an employee as being a workman who con- 
tracts to do a particular piece of work, according to his 
own method, and is not subject to the control of his em- 
ployer, except as to the results of the work. , 

“A plumber who undertakes to install a floor drain and 
sink for a confectionery storekeeper, and agrees to procure 
and furnish the necessary materials, and has no specific 


322 : NEBRASKA REPORTS. [VoL. 112 
Potter v. Scotts Bluff County. 


agreement for compensation other than the understanding 
that he is to receive pay for the materials furnished and 
the usual plumber’s charges, and when no hours of em- 
ployment are agreed upon, and there appears to be no right 
to control the manner or method of his doing the work, is 
an independent contractor, and not an employee, within the 
meaning of the term ‘employee,’ as used in the workmen’s 
compensation law. 

“The act of the employer in giving such directions as 
may be found necessary to secure compliance with the con- 
tract, according to the plan adopted by him and agreed 
upon between the parties, is not necessarily inconsistent 
with the existence of the status of his workman as an in- 
dependent contractor.” 

The subject is also ‘ully treated in the following cases 
.and the elaborate note: attached thereto: Davis v. Indus- 
trial Commission (297 Ill. 29) 15 A. L. R. 732; Nichols v. 
Hubbell, Inc. (92 Conn, 611) 19 A. L. R. 221; Gall v. De- 
troit Journal Co. (191 Mich. 405) 19 A. L. R. 1164; and 
Chicago, R. 1. & P. R. Co. v. Bennett (36 Okla. 358) 20 A. 
L. R. 678. 

In the instant case it will be observed that the contract 
did not require the work to be performed by the contrac- 
tors, but they might employ others to perform the work. 
No particular time was stipulated within which the work 
should be performed. The contractors or their employees 
could work to suit their own convenience; keep their own 
time; determine during what hours they should perform 
the work; determine what days they should or should not 
work; determine whether the gravel should be hauled by 
teams or motor trucks; determiné the size of the loads and 
-have control over all of the details of performing the labor. 
They were at liberty to hire as many men as they saw fit. 
They might have completed the work within a week or 
might have taken 60 to 90 days in which to do it. They 
were at liberty to determine the wages they would pay to 
the hired men, the price they would pay for teams, and 
were to furnish their own tools and equipment. On the 
other hand, while the contract specified that the work 
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should be done subject to the instruction of the county 
highway commissioner, it is apparent that his only concern, 
or the county’s concern, was in seeing that the proper kind 
and amount of gravel was evenly distributed over the 
highway. The county had no control over the men; could 
not hire or discharge them; could not determine the num- 
ber who should be employed: could not determine how many 
teams should be operated; could not determine the hours 
of labor, the size of loads, or any of the other details. Un- 
der the circumstances, we are clearly of the opinion that 
plaintiff was not an employee of the county, but was an 
independent contractor. 

We have not overlooked the argument of plaintiff that, 
where a question of fact is determined by the trial court, 
in a case under the workmen’s compensation law, its find- 
ing is equivalent to the verdict of a jury. Under the cir- 
cumstances disclosed by the record, in our opinion, no other 
finding than that the plaintiff was an independent contractor 
can be sustained. Where the evidence clearly shows, be- 
yond question, that the claimant under the workmen’s com- 
pensation law is, in fact. an independent contractor, and 
not an employee, a contrary finding by the trial court can- 
not be upheld. 

The judgment of the district court is reversed and the 
cause dismissed. 

REVERSED AND DISMISSED.. 


Note—See Workmen’s Compensation Act. p. 50, sec. 42. 


HorsE SHOE LAKE DRAINAGE DISTRICT, APPELLEE, V. FRED 
M. CRANE COMPANY ET AL., APPELLANTS. 


FILED JUNE 24, 1924. No. 22802. 


1. Damages: BREACH OF CONTRACT. Where a contractor breaches 
a construction contract after partial performance, the measure 
of the contractee’s damages is the necessary and reasonable cost 
of ae the work, in excess of the original contract price. 

INTEREST. When a party recovers a sum of 

money as damages in a suit for breach of a construction con- 
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tract, he is entitled to interest on the sum recovered from the 
date of the breach. 

3. Trial: VERDICT. Where plaintiff seeks to recover from defend- 
ant, and defendant has interposed a counterclaim or set-off, and 
the jury finds for each party, in such case the verdict must 
show affirmatively the amount of the respective findings. Comp. 
St. 1922, sec. 8802. 


APPEAL from the district court for Douglas county: 
CHARLES A. GOSS, JUDGE. Affirmed on condition. 


W. J. Courtright, and T. B. Murray, for appellants. 


Kennedy, Holland, De Lacy & McLaughlin and E. M. 
Clennon, contra. 


Heard before MorRISSEY, C. J., DAY, DEAN, and THOMP- 
SON, JJ., and REDIcK, District Judge. 


THOMPSON, J. 

Plaintiff is a drainage district corporation doing business 
in Cherry county. Defendant Fred M. Crane Company is 
a Nebraska corporation, and defendant surety bonding 
company is a Vermont corporation with authority to do 
business in Nebraska. August 18, 1916, plaintiff. being de- 
sirous of having a drainage ditch constructed in the plain- 
tiff district, about 20 miles or more in length. entered into 
a written contract with the defendant Crane Company. 
wherein defendant agreed to excavate and construct for 
plaintiff a drainage ditch, and to furnish the material and 
labor therefor, and “to make a completed job of the work” 
at the rate of 1714 cents per cubic vard for the first 150,000 
yards and 14 cents per cubic vard for any additional yards. 
In pursuance thereof the defendant Crane Company oro- 
cured the defendant American Fidelity Company to join it in 
the execution and delivery of a bond to plaintiff in the sum of 
$13,000, conditioned on the faithful fulfillment of the con- 
tract by the former. Plaintiff prosecutes this action to 
recover $27,202.52, with interest thereon from January 
1, 1918, from the Crane Company, defendant, and the 
$13,000 from the American Fidelity Company, defendant, 
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with interest from the same date, on its bond, with costs of 
suit. 

Plaintiff alleges, in substance, that on December 7, 1917, 
the Crane Company breached the contract, quit work, and 
abandoned the enterprise without cause and against the 
wishes and without consent of plaintiff; that at the time 
the work was less than half completed; that owing to the 
breach plaintiff was damaged in the sum for which it 
prayed judgment. The reason given to plaintiff by defend- 
ant Crane Company for its breach of the contract was that 
plaintiff had let a new contract to J. L. Mullen for the com- 
pletion of the work. 

The defendant answered, admitting the incorporation 
of the parties to the action; entering into the contract with 
plaintiff ; giving of the bond; work done under the contract; 
and it charged plaintiff as being the one at fault for the 
breach ; denied all allegations of petition not admitted; fur- 
ther filed a cross-petition demanding judgment for 
$8,847.75 as a balance due it from plaintiff for work done 
before the breach and not paid for, with interest at 7 per 
cent. per annum from December 1, 1917, the date it alleged 
the payment was due, and costs. Plaintiff’s reply to the 
answer and cross-petition is a denial. 

The case was tried to a jury, which returned a verdict 
as follows: “We, the jury duly impaneled and sworn in the 
above entitled cause, do find for the said plaintiff, and do 
fix the amount of its recovery from the defendant, the Fred 
M. Crane Company, at the sum of $26,969.04; and do fix 
the liability of the defendant, American Fidelity Company, 
as surety for the Crane Company, at the sum of $16,690.40.” 
Judgment was rendered on the verdict, and defendants ap- 
pealed. 

The court instructed the jury, in substance, that the 
measure of plaintiff’s damages, if they found that the con- 
tract was breached by the defendant, was the difference 
between the amount that the plaintiff had contracted to 
pay the defendant for the completion of the work then un- 
completed and a fair reasonable cost which the plaintiff 
would have to pay for the completion of the work, as in the 
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contract provided, at the date of the breach. The instruc- 
tion correctly stated the law applicable to the facts. Von 
Dorn v. Mengedoht, 41 Neb. 525; Parkins v. Missouri, P. R. 
Co., 76 Neb. 242; 2 Sedgwick, Damages (9th ed.) secs. 618, 
647c;9 C. J. p. 812, sec. 151, p. 814, sec. 153; 4 Elliott, Con- 
tracts, sec. 3722. 

Defendants contend that it was error to allow the jury 
to compute interest on the sum recovered from the date of 
the breach, for the reason that plaintiff paid nothing for 
the completion of the work until a year or more after such 
breach. Defendants’ contention cannot be sustained. The 
cause of action arose at the time the contract was breached, 
and plaintiff’s right to damages then accrued. It is enti- 
tled to interest on the amount of its damages for the time 
such amount is withheld. Parkins v. Missouri P. R. Co., 
76 Neb. 242; O’Shea v. North American Hotel Co., 109 Neb. 
317, 3338, and cases cited. 

We have carefully examined all other alleged errors pre- 
sented and find that reversible error has not been shown 
except the one complained of by defendant Crane Company 
as to the $4,422.06, that being a part of the damages claimed 
in its cross-petition. Of the $8,847.75 for which defendant 
Crane Company demanded judgment by way of a counter- 
claim, the record shows that plaintiff conceded $4,422.06 
of this amount was due from it to the defendant as stated 
in its cross-petition, for work done under the contract, be- 
fore the breach, and was not paid. The verdict of the jury 
in no manner responded to the issue raised by the cross-pe- 
tition either as to the entire $8,847.75 or the $4,422.06. The 
verdict should respond to each issue raised in the pleadings 
and to the instructions of the court. Westinghouse Com- 
pany v. Tilden, 56 Neb. 129; Haslam v. Barge, 69 Neb. 644; 
Barton v. Shull, 62 Neb. 570. 

In this case the jury should have first found as to the 
plaintiff’s cause of action, assessing the amount of its re- 
covery against the defendants as it did. Then it should have 
found the amount due from the plaintiffs to the defendants 
on the defendants’ cross-petition, and deducted that amount 
from the finding in favor of plaintiff, and returned a verdict 
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for the plaintiff for the remainder. This should all have ap- 
peared in the verdict returned. Section 8802, Comp. St. 
1922, follows: “When, by the verdict, either party is en- 
titled to recover money of the adverse party, the jury in 
their verdict must assess the amount of recovery.” But, 
instead, it showed the finding for the plaintiff and no more. 
It is thus evident from the record that the $4,422.06 with 
interest at 7 per cent. from December 1, 1917, to date of 
verdict, to wit, for four years and twenty-one days, which 
interest would amount to $1,256.23, which, plus the prin- 
cipal, would be, $5,678.29, should have been by the jury 
found for defendant Crane Company and deducted from the 
$26,969.04, leaving a balance due plaintiff of $21,290.75. 
It is clear to us that the judgment must be in the main 
affirmed. It must, however, be reduced by the amount ~ 
which the evidence proves should have been found due and 
owing to the Crane Company on its cross-petition. This 
amount we have found to be the sum of $5,678.29. If the 
plaintiff files a remittitur in this sum within twenty days 
the judgment will be affirmed; if not, it will stand reversed. 


AFFIRMED ON CONDITION. 


Note—See Damages, 17 C. J. p. 852, sec. 169; p. 815, sec. 
137—Trial, 38 Cyc. p. 1889. 


Mary R. PHIFER, APPELLEE, V. ESTATE OF WILLIAM PHIFER, 
APPELLANT, 


FILED JUNE 24, 1924. No. 22850. 


1. Limitation of Actions: CONTRACT FoR SERVICES. A daughter 
agreed to render services for her parents, in consideration of $10 
a week to be paid by her father. No time was named for the 
termination of the contract, nor for payment. The contract was 
terminated by the death of the parents, many years later, at 
which time the daughter had received no part of the agreed 
wage. Held, this being a continuing contract, the statute of 
limitations did not commence to run until its termination. 

2. Insane Persons: TERMINATION OF CONTRACTS. Where a father 
has entered into a valid contract with his daughter, providing 
for his care and the supervision of his household by her, a sub- 
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sequent appointment of a guardian for him does not impair or 
terminate the contract. 

3. Executors and Administrators: JUDGMENT FOR SERVICES. Evi- 
dence examined, discussed in the opinion, and held that the judg- 
ment is amply supported thereby. 


APPEAL from the district court for Otoe county: JAMES 
T. BEGLEY, JUDGE. Affirmed. 


W. F. Moran, for appellant. 
D. W. Livingston and E. F. Warren, contra. 


Heard before MoRRISSEY, C. J., DAY, GooD and THOMP- 
SON, JJ., and BLACKLEDGE, District Judge. 


THOMPSON, J. 

Plaintiff, an adult daughter, filed a claim in the county 
court of Otoe county against her father’s estate, de 
fendant herein, for $4,000, being $10 a week from No- 
vember, 1910, to March 24, 1919, which she alleges is due 
her on an unwritten contract between them entered into 
before the services were rendered, she agreeing, in con- 
sideration of his promise to pay, to do the housework and 
to nurse and care for her aged parents, which she did up 
and until their death. The administrator objected to al- 
lowance of her claim, for the reason that the estate did 
not owe the debt; that whatever services she rendered she 
rendered as a member of the family; that the greater part 
of the claim is barred by the statute of limitations. These 
allegations were followed by a general denial. Case tried 
to county court, finding and judgment for plaintiff. Ad- 
ministrator appealed, tried in district court, on same plead- 
ings, to jury, verdict and judgment for amount claimed. 
Administrator appeals. 

The defendant for reversal relies on the following: That 
the verdict is not supported by the evidence; that a guar- 
dian was appointed for the father on the 20th day of May, 
1918, and by reason thereof the contract terminated; that 
the claim is barred by the statute of limitations. 

Taking these questions in their order, we find from the 
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evidence that prior to the date of the alleged contract the 
daughter had made a homestead entry on 160 acres of gov- 
ernment land in Custer county and had lived thereon for 
several years; that her father and mother and an aunt 
lived in Otoe county; that her parents were each 77 years 
of age; that the aunt died, and plaintiff, who was then about 
45 years of age, returned to her parents’ home to attend the 
funeral; that the father was the owner of property of 
about the value of $12,000; that both parents were in feeble 
health, or at least were in need of some one to assist them, 
especially with the household duties, and that there was 
no other child situated so as to be able to render such care, 
and this daughter being unmarried, and either had.or was 
about to prove up on her homestead, the father offered to 
pay the daughter, if she would return to his home and take 
care of them, $10 a week; that the daughter accepted the 
proposition, went to her homestead, and remained there 
until in November, 1910, when she returned to the home of 
her father, and took charge of her parents and cared for 
them and their household from that time until the father 
died March 24, 1919, the mother having passed on April, 
1917. The first demand for payment was the filing of this 
claim. The evidence further shows a guardian was ap- 
pointed as contended by the defendant, who entered upon 
the discharge of his duties and looked after the rentals, 
paying the taxes and paying over to the daughter a month- 
ly allowance ordered by the court to be used by her in pay- 
ing for the food, clothing, etc., for the father and mother. 
The guardian did not take charge of the person of the ward. 
The father and mother were left in the care of the daughter 
at his home after the guardian was appointed, the same 
as before. A brother, who was present at the time the 
contract was made, remained as a part of the father’s fam- 
ily until the father died, and he testified in plaintiff’s be- 
half at the trial. Plaintiff had two other brothers, neither 
of whom, so far as the evidence shows, objected to what 
was done, nor do they now object to the payment. The 
daughter’s services were part of the parents’ necessaries, 
and were so recognized by the father; also by the county 
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court, wherein it ordered the money set aside by the. guar- 
dian to be paid over to the daughter, to be expended, by 
her as in her judgment the needs of the parents demanded 
for fuel, food and clothing. This daughter was the burden 
bearer, the parents the recipients of her care and toil. As 
those interested construed this family agreement, in fact, 
in law, as well as in equity, it should remain and be en- 
forced. Thus, it will be seen that all interested parties, all 
who had to do with the contract, and with the properties 
since the agreement was made, have interpreted it to be a 
contract providing for continuous service, without any fixed 
time of payment, or termination. As we view the law ap- 
plicable to the proved facts, each of the contentions relied 
upon by the defendant for reversal must be, and is hereby, 
found against him. The verdict is sustained by the great 
preponderence of the evidence. 

The contract is one without any definite time of pay- 
ment, as well as without any definite time of termination, 
hence it is a continuing contract and the statute of limita- 
tions did not commence to run until] on the father’s death, 
to wit, March 24, 1919. Hence, the claim that no part there- 
of was barred by the statute of limitations. Ah How v. 
Furth, 13 Wash. 550; Purviance v. Purviance, 14 Ind. App. 
269; Whitehead v. Rhea, 168 S. W. (Tex. Civ. App.) 460; 
Clark v. Gruber,'74 W. Va. 533; In re Estate of Oldfield, 
158 Ia. 98; Sullenbarger v. Ahrens, 168 Ia. 288; Story v. 
Story, 1 Ind. App. 284; Grave v. Pemberton, 3 Ind. App. 
71; Knight v. Knight, 6 Ind. App. 268. 

The appointment of the guardian did not terminate the 
contract. ‘Where the relation of master and servant ex- 
ists by reason of a mutual contract of hiring and service, 
the contract is not terminated by subsequent insanity of 
- the master, as the relation in such case is more than the 
bare relation of principal and agent.” Sands v. Potter, 165 
{ll. 397. In this Illinois case the master was found to be 
insane, taken to the asylum, and his wife appointed conser- 
vator, after the service contract was made. In the instant 
case the father’s ability to make the contract is not and 
never was questioned. The law as announced in the Sands 


Vou. 112] JANUARY TERM, 1924. 331 
In re Estate of Murphy. . 


case is approved. Other cases supporting the position 
here taken are: Sims v. MeLure, 8 Rich. Eq. (S. Car.) 
286, 70 Am. Dec. 196; Baxter v. Earl of Portsmouth, 5 
Barn. & Cr. (Eng.) *170; Dodds v. Wilson, 3 Brev. (S. 
Car.) 389. 

Other assignments of alleged error have been presented, 
which we have examined, but in view of our decision we 
do not find it necessary to discuss. 

The judgment of the district court is right, and is in all 
things 

AFFIRMED. 


Note—See Limitations of Actions, 25 Cyc. p. 1104—In- 
sane Persons, 32 C. J. p. 731, sec. 502; Executors and Ad- 
ministrators, 24 C. J. p. 867, sec. 2184. 


IN RE ESTATE OF THOMAS MURPHY. 
S. W. FENDER, ADMINISTRATOR, APPELLANT, Vv. STATE OF 
NEBRASKA, CLAIMANT, APPELLEE. 


FILED JUNE 24, 1924. No. 23289. 


APPEAL from the district court for Keith county: J. LEoN- 
ARD TEWELL, JUDGE. Affirmed. 


George H. Merten, for appellant. 
O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before MorrissEY, C. J., LETTON, DAY and THOMP- 
SON, JJ., and BLACKLEDGE, District Judge. 


THOMPSON, J. 

No bill of exceptions has been filed in the case, nor has 
the evidence been preserved and presented to us. The only 
question presented is whether the pleadings sustain the 
judgment. The case was tried in the district court, by 
consent, upon the claim presented in the county court and 
the objections filed in that court. The claim was sufficient 


to sustain the judgment. 
AFFIRMED. 
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CLAUS SCHLESSELMAN, APPELLEE, V. TRAVELERS INSURANCE 
COMPANY, APPELLANT. 


FILED JUNE 24, 1924. No. 23913. 


1. Master and Servant: EMPLOYERS’ LIABILITY ACT: COMPENSA- 
TION. In a case arising under the employers’ Jiability act, where 
the trial court has found the employee to be permanently par- 
tially injured in both of his legs, to the extent of 50 per cent. of 
his ability to do ordinary labor, such employee should receive 50 
per cent. of 66 2-3 per cent. of the weekly wage received at the 
time of the injury, for a period of 300 weeks, and 50 per cent. 
of 45 per cent. of such wage, each week thereafter, for the re- 
mainder of his natural life, in accordance with subdivision 3, 
sec. 3044. Comp. St. 1922, and subdivision 1 of the same section. 
Such amount, however, shall not in either case be more than $15. 
a week nor less than $6. 

2. Construction Followed. The interpretation of subdivision 3, sec. 
3044, Comp. St. 1922, in conjunction with subdivision 1 of the 
same section, as announced in Frost v. Unitea States Fidelity & 
Guaranty Co., 109 Neb. 161, is followed and approved. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Modified, and remanded, 
with directions. 


Hall, Cline & Williams, for appellant. 
Charles S. Roe, contra. 


Heard before MORRISSEY, C. J., LETTON, ROSE, DEAN, 
Day, GOOD and THOMPSON, JJ., and REDICK, District Judge.. 


THOMPSON, J. 

We considered this case October 20, 1923, and remanded: 
the same with special instruction, reported in 111 Neb. 65, 
to which we refer for statement of facts. For considera- 
tion of the questions here presented, it is sufficient to say 
that the injuries complained of are alleged to have been 
caused by scalding water, burning different parts of the 
plaintiff’s body, especially the legs. On December 27, 1923,. 
on the evidence previously introduced and additional evi- 
dence then received, the court found: ‘That the damaged 
condition of the cuticle and tissues of substantial areas of 
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the plaintiff’s left shoulder, arm, and leg, and practically all 
the right leg from below the ankle to the region of the knee, 
collectively impedes circulation of the blood, causing numb- 
ness in both feet, fatigue, and weakness of body generally. 
rendering plaintiff unable to perform ordinary labor. 

“That from June 6, 1923, by reason of said accident. 
plaintiff was permanently partially disabled to the extent 
of one-half of his ability to do ordinary labor. and that he 
is entitled to recover for 32 weeks from said date compen- 
sation at the rate of $7.50 a week, aggregating $240; that 
the defendant, in addition to all prior amounts due, has 
paid plaintiff from the 6th day of June, 1923, the sum of 
$405, which is $165 more than is now due, and has thereby 
paid in full until the 29th day of May, 1924. 

“That plaintiff is entitled to recover from and after said 
last-named date, to be paid weekly, the sum of $7.50 a 
week during the remainder of his life, and to recover his 
costs other than $14.40 taxed by the supreme court.” 

‘In addition to the presumption in favor of the finding of 
the trier of fact, the evidence amply sustains the judgment 
of the trial court, that the plaintiff has suffered a 50 per 
cent. permanent partial disability to his legs. In accordance 
with subdivision 3. sec. 3044, Comp. St. 1922, as construed. 
in Frost v. United States Fidelity & Guaranty Co., 109 Neb. 
161, and Johnson v. David Cole Creamery Co., 109 Neb. 
707, plaintiff was entitled to recover such proportion of 
the compensation allowed for total disability under subdi- 
vision 1 of this section as the extent of his loss would bear 
to the total loss of such members. At the time of injury 
plaintiff’s wage was $27 a week. Thus it will be seen that 
he should have been awarded 50 per cent. of 66 2-8 per cent. 
of $27, or $9 a week, for a period of 300 weeks, and 50 
per cent. of 45 per cent. of $27, or $6.0714 a week, there- 
after, for the remainder of his life. 

Since plaintiff has not filed a cross-appeal, and the case 
cannot be tried here de novo, he must be content with the 
$7.50 a week, awarded by the trial court, for a period of 
300 weeks from the date of the injury, and the sum of 
$6.0714 a week thereafter, during the remainder of his 
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natural life. The Travelers Insurance Company should 
be credited with any and all amounts heretofore paid to 
Schlesselman. 

It is therefore ordered that the judgment of the district 
court be modified to the extent of awarding plaintiff $6.0714 
a week for the remainder of his life, from and after the 
expiration of the 300 weeks, in lieu of $7.50, and for that 
purpose the case is modified, and remanded, with directions. 


MODIFIED, AND REMANDED, WITH DIRECTIONS. 
Note—See Workmen’s Compensation Act, p. 96, sec. 87. 


TOM PANEBIANCO, APPELLANT, V. ARMAND BERGER, 
APPELLEE. 


FILED JUNE 24, 1924. No. 22556. 


1. Brokers: DuAL AGENCY: RESCISSION. Where a real estate 
agent, with their full knowledge and assent, acted for both par- 
ties in a contract for an exchange of real estate, the fact of such 
dual agency furnishes no legal ground for rescission of the con- 
tract. 


2. Evidence examined and found to fully sustain the decree of the 
lower court. 


APPEAL from the district court for Douglas county: AR- 
THUR C. WAKELEY, JUDGE. Affirmed. 


Montgomery, Hall & Young, for appellant. 
Brown, Baxter, Van Dusen & Ryan, contra. 


Heard before LETTON, ROSE, DEAN, DAY and Goop, JJ., 
BLACKLEDGE and REDICK, District Judges. 


REDICK, District Judge. 

The action is one for the rescission of an executed ex- 
change of improved real property in the city of Omaha for 
400 acres of land in Holt county, Nebraska. The plaintiff 
was the owner of the Omaha property, which was put into 
the exchange at the agreed price of $12,000, subject to a 
mortgage of $4,000, and the defendant was the owner of 
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the land, which was put in at the agreed price of $16,000 
and was clear of incumbrance, the difference between the 
equity of the plaintiff and the value of the land, $8,000, 
to be secured by a mortgage upon the land. Before the ex- 
change of deeds, in consideration of an increase in the rate 
of interest, the amount of the mortgage was reduced to 
$7,600. The contract was entered into in November 1918, 
and each party seems to have taken possession of the prop- 
erty received in the trade soon after the exchange of 
deeds. The plaintiff alleges-that he was induced to enter 
‘into the contract through the fraudulent representations of 
the defendant and a real estate dealer, of the city of Lin- 
coln, with whom plaintiff had listed his property for sale 
or exchange; that by a secret arrangement, without the 
knowledge or assent of plaintiff, defendant engaged said 
agent to act as defendant’s agent in making the exchange, 
and that plaintiff did not discover the fraud and the falsi- 
ty of the representations made until the year 1920 when 
this suit was brought. The trial court found generally 
in favor of the defendant, and plaintiff has. appealed. 

We have made a careful and painstaking examination 
of the evidence as contained in the bill of exceptions, and 
find that at the time of the contract plaintiff’s property 
was worth somewhat less than the value fixed in the con- 
tract, but that his equity was worth not less than $5,000, 
while the property of defendant had little, if any, value 
above the amount of the mortgage thereon executed by the 
plaintiff, and that the trade was a very disadvantageous 
one for the plaintiff. 

The facts leading up to the contract are substantially as 
follows: The plaintiff, an Italian, was a shoemaker or a 
cobbler by trade, and had lived in Omaha about 15 years. 
One D. M. Douthett, a real estate agent of the city of Lin- 
coln, Nebraska, having been introduced to plaintiff by a 
common friend, in the spring of 1918 plaintiff listed his 
property with Douthett for sale or exchange. On November — 
4, 1918, Douthett wrote the plaintiff a letter in the following 
terms: 
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“Dear Tom: I have just found a piece of land in a good 
section of country that I believe can get you a good deal 
on for your property. This is 400 acres in the eastern part 
of Holt county, about 75 miles northwest of Grand Island, 
which brings it in about the same section of country, that 
is, the same kind of a country, as up around Overton and 
Elmcreek. This land was bought by a Frenchman 10 or 
12 years ago, and he went to France, lost his wife, and came 
back and wrote me to sell this land for him. His price is 
$40 an acre and the price is all right. The thought struck 
me that if I could only trade your property in Omaha for’ 
this, it would make you a fine deal, so I wrote him and told 
him about it, giving him a good description of it, just as it 
‘was, and also spoke of it to him in the highest terms. I 
have a letter from him today that he will consider it and 
XY am now writing him asking him when he can meet me 
in Omaha and look at your property. I think I can have 
him down there Sunday or Monday. Land in this vicinity 
has been selling mighty well all summer and I have some 
myself not very far away from it. Let me hear from you 
in regard to this. Don’t believe we'll ‘ever get a better 
chance for your property. Very truly. 

“D. M. Douthett.” 

Plaintiff replied as follows: 

“Your letter of Nov. 4 received and was very glad to 
hear from you. I have the greatest confidence in your 
judgment, and if you say this is a good deal, I have no 
doubt you know what you are talking about. I will be 
pleased to have you bring your man here as you say Sun- 
day or Monday. That will be satisfactory to me. If you 
come Sunday and the shop is closed come to the house, 715 
No. 33 about 114 blocks south on same side of street. Since 
the first of the month, one store is empty, on account of 
tenant having gone to war. But this ought to make no 
difference under the circumstances.” 

November 7 Douthett wrote the plaintiff arranging a 
meeting for the following Sunday in Omaha, and suggest- 
ing that they would go out and look at plaintiff’s property 
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and go that evening to see the land, to which plaintiff re- 
plied: “I just received your letter and I would be glad 
to meet you at Merchants Hotel at 1:20 p. m. Sunday, and 
with your friend, we go see the property together.” He 
then stated he could not go out to see the land at that time 
on account of sickness in his family. The parties met as 
arranged and went out and inspected plaintiff’s property, 
and after some discussion the terms of the contract as finally 
carried out were agreed upon, the contract reduced to 
writing and signed by the defendant, but was not signed 
by plaintiff until two weeks later after plaintiff had been 
out with Douthett to inspect the land, the contract contain- 
ing a provision that it was ‘made subject to the inspection 
of first party’s land by second party.” There is consider- 
able conflict in the testimony as to what was said at the 
meeting in Omaha with reference to the value, character 
and quality of defendant’s land, but the allegations of 
misrepresentations alleged to have been made by the de- 
fendant personally do not appear to be supported by a 
preponderance of the evidence, and plaintiff’s cause of ac- 
tion must fail unless plaintiff has established that he did 
not know that the agent was acting for both parties. 

There is no serious dispute as to the law applicable to the _ 
facts in this case, and it is stated as follows in 31 Cyc. 
1572: 

“An agent may with their full knowledge and consent 
represent both parties to a contract, and his contracts un- 
der these circumstances bind each within the scope of his 
authority. But where an agent without the full knowl- 
edge and consent of his principal represents the adverse 
party in a transaction, his contracts relating thereto are 
voidable at the option of the principal.” 

In the course of the transaction the agent served in a 
dual capacity for both parties and collected a commission 
from each. The defendant knew that the agent assumed 
to act for both, but the plaintiff denies having had such 
knowledge, and the case turns upon the determination of 
this question of fact. 
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The plaintiff testifies that he had no knowledge or infor- 
mation that Douthett was acting as the agent for the de- 
fendant until about a year after the trade had been con- 
summated, when Douthett informed plaintiff that he had 
received a commission from the defendant in the deal. On 
the other hand, the defendant testified that at the meeting 
in Omaha, which was the only one ever had between the 
parties, he told the plaintiff that Douthett was his agent, 
and he is corroborated by the testimony of the agent. It 
appears from the evidence that the plaintiff had not had 
any experience in the purchase and sale of farm lands and 
was not acquainted with their character and value, and 
that he relied implicitly upon the statements and judgment 
of his agent. The evidence, however, does not warrant the 
inference that plaintiff was an ignorant man or entirely 
unacquainted with business transactions. He had pur- 
chased the Omaha property and improved it with a brick 
building from which he was receiving rents in the neigh- 
borhood of $75 a month, and his manner of answering 
questions, so far as the record shows, indicates that he was 
a man of at least ordinary intelligence; so that, while he 
was engaged in a lowly occupation and was a foreigner by 
birth, it cannot be claimed from the evidence, and the 
case is not presented upon the theory, that he was imposed 
upon, and defrauded because of his ignorance and general 
lack of capacity in business transactions. But, while it is 
alleged that plaintiff was ignorant on the subject of the 
character of farm lands, as already noted, it is also alleged 
and the case is presented upon the proposition that plain- 
tiff’s agent, secretly and without plaintiff’s knowledge or 
assent, acted as agent for the sale of defendant’s land. The 
district court, while its finding was generally for the de- 
fendant, must necessarily have found against the plaintiff 
on this issue; and, while the plaintiff is entitled to a trial 
de novo in this court on this appeal and we are required to 
reach an independent conclusion upon the facts without 
reference to the conclusion reached by the district court, 
we have held that where the determination of a fact rests 
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upon conflicting testimony, requiring the court to determine 
which witness has testified falsely, we have a right to and 
should consider the fact that the trial court observed the 
witnesses and their manner of testifying and must have 
accepted one version of the facts rather than the oppo- 
site. State v. Leflang, 108 Neb. 188; Miksch v. Tassler, 
108 Neb. 208. _ 

In the present case the letter of the agent to plaintiff 
initiating the transaction complained of, and quoted above, 
contained the following expression: ‘This land was bought 
by a Frenchman 10 or 12 years ago, and he went to France, 
lost his wife, and came back and wrote me to sell this 
land for him.” And plaintiff in his reply said: “I will 
be pleased to have you bring your man here as you say Sun- 
day or Monday.” Further than this, while plaintiff denied 
that he knew that the agent was handling Berger’s land 
for him, he admitted that the agent told him that Berger 
wrote about the land and asked him to sell the land for him; 
and then in answer to the next question testified that he 
did not say anything about it, but then admitted that he 
knew that Douthett had a letter from Berger telling him 
that the land was for sale. We think from a consideration 
of this evidence we would not be justified in holding that 
the finding of the lower court was clearly wrong, but must 
rather conclude that it is sustained by a preponderance of 
the evidence. If it be true, as claimed by the plaintiff, that 
he did not learn that defendant paid the agent a comniis- 
sion on the exchange until a year later, though Douthett 
testifies that he informed him of that fact, this fact alone 
would not establish plaintiff’s ignorance of Douthett’s agen- 
cy for Berger, for payment of a commission was an ordi- 
nary consequence of the employment of Douthett by de- 
fendant to sell the land, of which fact we find plaintiff was 
informed. Plaintiff paid a commission to the agent based 
only upon the value of his equity in the lots. 

We think that, disregarding the conflicting testimony of 
the witnesses, plaintiff was charged with knowledge that his 
agent was also acting as agent for the sale of defendant’s 
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land by the letter of November 4, 1918, and that he was 
not justified in relying upon the statements of the agent 
and cannot charge defendant with responsibility therefor, 
especially in view of the fact that he inspected the land and 
had every opportunity to learn the facts before signing the 
contract. If, as he says, he knew nothing about lands or their 
value, made no real inspection, and would have made the 
trade without inspection relying upon the agent, this does 
not excuse him under the circumstances. 

Upon more mature consideration, we conclude that our 
former opinion should be vacated and withdrawn, and the 
judgment of the district court affirmed. 

AFFIRMED. 


Note—See Brokers, 9 C. J. p. 540, sec. 40; p. 678, sec. 161. 


Ray J. VARNUM, APPELLEE, V. UNION PACIFIC RAILROAD 
COMPANY ET AL., APPELLANTS. 


FILED JUNE 24, 1924. No. 22785. 


Evidence examined, and held insufficient to sustain the verdict. 


APPEAL from the district court for Dodge county: FRED- 
ERICK W. BUTTON, JUDGE. Reversed. 

C. A. Magaw, Thomas W. Bockes and Douglas F. Smith, 
for appellants. 

Abbott, Rohn, Robins & Dunlap, contra. 

Heard before MorRISSEY, C. J., LETTON and Day, JJ., 
BLACKLEDGE and REDICK, District Judges. 

ReEpIck, District Judge. 

This is an action by plaintiff, Varnum, against the Union 
Pacific Railroad Company to recover damages to plaintiff 
and his automobile in the sum of $25,000 claimed to have 
been sustained by reason of negligence of the defendant 
resulting in a collision between an automobile driven by 
plaintiff and a train of defendant at a country crossing. 
Defendant’s engineer in charge of the train is joined as 
defendant. The trial to a jury resulted in a verdict in favor 


VoL. 112] JANUARY TERM, 1924. BAL 


Varnum v. Union P. R. Co. 


of the engineer, but against the railroad company in the 
sum of $1,250. The grounds of negligence charged are the 
failure of the engineer to give any warning of the approach 
of the train to the crossing by sounding a whistle or ring- 
ing a bell, and the existence upon the right of way of wil- 
lows and weeds which obstructed the view of plaintiff as 
he approached the crossing, so that he was unable to see 
the train until he was so close to the rails that he could 
not stop in time to avoid the collision. The separate an- 
swers of the defendants consisted of denials of allegations 
of negligence in the petition, and pleas of contributory 
negligence on the part of the plaintiff. The defendant 
appeals, assigning a number of errors, only one of which 
we deem it necessary to consider, namely, that the verdict 
is not supported by sufficient evidence and the district court 
erred in overruling defendant’s motion for a directed ver- 
dict. 

The verdict of the jury in favor of the engineer is a 
finding against the plaintiff as to all charges of negligence 
relating to the management of the train, and, therefore, 
we are concerned only with the charge that the right of 
way was permitted to be covered with weeds and trees to 
such an extent as to obscure the view of plaintiff on the 
highway of the approaching train; and the existence of 
trees may be eliminated because the testimony of all the 
witnesses shows that there were no trees within 40 feet of 
the railroad track, or any other obstructions within that 
distance, except weeds. It is shown without dispute that 
the situation regarding permanent factors at and near the 
crossing was as follows: The Lincoln Highway, a paved 
road, and the double track of the defendant run parallel 
with each other in a northwesterly direction about 150 to 
160 feet apart. A county road running north and south 
crosses the highway and the.railroad, the east line of the 
road making an angle at the railroad track of about 65 
degrees. On the east side of the road between the high- 
way and the railroad was a cornfield extending to the right 
of way fence 50 feet north of the tracks and parallel with 
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them. Ten feet south of the fence is a line of telegraph 
poles and a few scattering scrub willows. The surface of 
the road within that 50 feet is about 2 feet lower than the 
roadbed of the railway, and about a foot lower than the 
general surface of the right of way between the railroad and 
the fence. A slight incline begins about 8 or 10 feet north 
of the crossing where the road approaches it. As plaintiff 
approached the crossing from the north, his view of the 
railroad track upon which the train with which he collided 
was approaching from the east was at the angle above 
stated of about 65 degrees, with the ever widening prospect 
which such an angle gives; that is, the crossing was not at 
right angles with the railroad, and plaintiff approaching 
from the north had the advantage of the divergence of the 
line of the railroad from a right angle. 

Plaintiff testifies that he was driving a Ford touring car, 
and that he turned from the Lincoln Highway to the left 
on the county road, going south on the east side of the 
road in low gear at about six or seven miles an hour (at 
which rate he could stop in five or six feet), looking and 
listening for approaching trains in both directions, and 
before entering upon the crossing brought his car nearly 
to a stop, but did not discover the train until he was just 
about four feet from the north rail, when the train was 
right upon him. The front end of the automobile struck 
about the center of the engine and was thrown about 40 
feet into a ditch at the side of the track. The plaintiff 
claims that no whistle was sounded and no bell rung, and 
that he was unable to see the train on account of the corn- 
field, the willows, the telegraph poles, and high weeds on 
the right of way. We may dismiss all of these claims from 
consideration except the weeds, because the other so-called 
obstructions were at least 40 feet from the railroad track, 
and plaintiff traveling in the road, barring the weeds, when 
he reached a point 40 feet north of the track, could have 
seen the track or the roadbed for a distance of about half 
a mile, and a train upon the track a much greater distance. 

It will thus be seen that the sole question for determina- 
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tion is whether the evidence regarding the weeds growing 
upon the right of way is sufficient to sustain the verdict. 
The accident was in broad daylight, and plaintiff was per- 
fectly familiar with the crossing, having been over it many 
times for two months before, and in fact had crossed it 
earlier on the day of the accident. The plaintiff testified 
that the weeds were four to five feet high and extended 
to within six feet of the north rail. One witness that he 
called said they were two to four feet high, and another one 
fixed their height at three to four feet, the high- 
est weeds four feet. Witnesss Phillips for the plain- 
tiff fixed the height of the weeds at six to eight 
feet. All of these estimates, except that of the plaintiff, 
were made while the witnesses were sitting in automobiles 
or standing in the road, while the plaintiff went over into 
the weeds a day or two later and fixed their height at four or 
five feet, the higher figure representing scattered weeds 
throughout the space. This evidence, viewed in the light 
most favorable to the plaintiff, will not sustain a finding 
that the weeds in question exceeded four to five feet in 
height. The estimate of the witness Phillips must be re- 
jected as entirely unreliable, in view of the evidence of 
the plaintiff and his other witnesses. He testified, however, 
that at a point 12 feet north of the crossing he could and did 
see a train approaching from the east 100 feet away, and 
it is not certain whether he was talking of weeds along the 
road or in the right of way. It is further shown that, while 
sitting in his automobile on the road, plaintiff’s point of 
vision was five feet above the ground, and that the height of 
the railway engine was 17 feet above the rails; it is thus 
evident that the weeds growing in the right of way, con- 
ceding the right of way to be a foot higher than the surface 
of the road, were but one foot higher than plaintiff’s head 
while sitting in his automobile, and this distance being 
modified by the fact that there were some 15 or 20 feet be- 
tween plaintiff’s position in the road and the east line of 
the county road, at which point the weeds on the right of 
way began, while the object which plaintiff was looking 
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for, the locomotive coming from the east, was on railroad 
tracks 2 feet above the surface of the ground covered with 
weeds, and extended 17 feet above the rails. Assuming the 
situation to have been as claimed by plaintiff, the physical 
facts would seem to us to conclusively demonstrate the 
incorrectness of plaintiff’s claim that the approaching train 
was obscured by and could not be seen on account of the 
weeds on the right of way. Furthermore, the train was 
traveling 35 miles an hour, and plaintiff at 6 or 7. ‘It fol- 
lows, therefore, that when plaintiff was 50 feet from the 
crossing the train was 250 feet from it, and, if the same 
rate of speed was maintained, when plaintiff was 12 feet 
from the crossing the engine was 60 feet away and in plain 
sight past the corner of the weeds, if they had obstructed 
plaintiff’s view prior to his arrival at that point. Phillips 
testified the train could be seen 100 feet from that point, 
and if plaintiff had looked, as he says he did 10 or 12 feet 
from the north rail, he could have seen the train in time 
to have stopped. A few days after the accident several 
kodak pictures were taken by plaintiff or some one with 
him in the vicinity of the crossing, evidently for the pur- 
pose of showing the situation regarding the weeds on the 
right of way. Some of these pictures were taken at the 
crossing, but the jury were not given the benefit of the in- 
formation disclosed by those pictures, they not being in- 
troduced in evidence, nor their absence accounted for. Two 
pictures taken at or near the intersection of the Lincoln 
Highway with the county road were introduced, and a care- 
ful study of them leads to the conclusion that they were 
so taken at a point 150 to 175 feet north of the crossing 
for the purpose of emphasizing the height of the corn north 
of the right of way as obscuring the approach of trains, 
which fact is conceded, but they are of little, if any, value 
upon the question of the weeds which we are discussing. It 
is perfectly evident that, if it was desired to show the condi- 
’ tion of the right of way as to weeds, the camera should 
have been placed at some point on the county road at the 
corner of the right of way fence, or between that point and 
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the railroad track, thereby placing the lens in about the 
position of the eyes of a traveler upon the road and demon- 
strating clearly and accurately what could be seen and 
what obstacles existed to prevent the traveler from observ- 
ing the approach of trains. It seems that such pictures 
were taken, but, as above noted,-were not produced for the 
inspection of the jury, furnishing a strong inference that 
they would show no such obstructions as the plaintiff is 
claiming. 

We are not unmindful of the rule that a reviewing court 
is not permitted to weigh the evidence, that being the ex- 
clusive province of the jury, but where the statements of 
the witnesses are opposed to natural laws and conclusive 
inferences arising from the undisputed physical facts, there 
is no question of weight of evidence, and the latter must 
prevail. 

We conclude that the verdict is not sustained by sufficient 
evidence, and that defendant’s motion for a direction should 
have been sustained; judgment reversed, and cause remand- 
ed for further proceedings. 

REVERSED. 

Note—See Railroads, 33 Cyc. p. 1087. 


FORBURGER STONE COMPANY, APPELLANT, V. FRED J. 
YOUNG, JR., ET AL., APPELLEES. 


FILep JUNE 24, 1924. No. 22819. 


1. Evidence: OPINION AS TO ULTIMATE Fact. Where, in an action 
to recover the contract price for cut stone delivered to the con- 
tractor. a counterclaim is filed for damages suffered by delays 
in furnishing the stone, it is error to permit defendant and other 
witnesses to state their opinion or conclusion as to the total 
period of such delay, that being one of the final facts to be found 
by the jury from the evidence. 


2. Damages: PLEADING. Such damages as naturally flow from a 
breach of contract are presumed to have been within the con- 
templation of the parties and need not be specially pleaded. 


8. Sales: IMMATERIAL EVIDENCE. Where it is not shown by com- 
petent evidence that the contractor was put to any extra expense 
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on account of delay in furnishing the stone by reason of an in- 
crease in the wage scale, evidence of such increase is immaterial. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Reversed. 


Claude S. Wilson and Albert S. Johnston, for appellant. 


Tyrrell & Westover, Reavis & Beghtol, Carl E. Sanden 
and W. B. Comstock, contra. 


Heard before MorRISSEY, C. J., DAY, DEAN, ROSE and 
LETTON, JJ., and REDICK, District Judge. 


REDICK, District Judge. 

This is an action brought on a written contract to re- 
cover a balance of the contract price for cut stone furnished 
by plaintiff to defendant, Fred J. Young, Jr., contractor, 
for the erection of a schoo] building in the city of Lincoln. 
The United States Fidelity & Guaranty Company, surety 
on the contractor’s bond, was joined as defendant, and filed 
a general denial. By the terms of the contract the stone 
was to be delivered so as “to keep up with the progress of 
the building.” The contract price was $9,200, of which 
$8,000 has been paid, and the plaintiff asks judgment for 
the remainder, $1,200, and $24.50 for extras furnished. 
The contract was executed September 24, 1919. The defend- 
ant answered and admitted the execution of the contract 
and set up a number of defenses, as follows: (1) That be- 
fore entering into the contract with the school district he 
procured a proposal for the cut stone work from the plain- 
tiff at $8,200 on July 28, 1919; that thereupon, on the basis 
of plaintiff’s proposal, he filed his bid with the school dis- 
trict July 31, and on August 4 posted a certified check for 
$3,500 as required, and on August 5 his bid was accepted 
and he became bound to enter into a contract with the dis- 
trict to erect the school building; that on August 6 he re- 
ceived notice from plaintiff that an error in addition had 
been made in their proposal in the sum of $1,000, and that 
the same would have to be withdrawn or increased to 
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$9,200, wherefore defendant alleged plaintiff was estopped 
from claiming more than $8,200. Defendant further al- 
leged that he was compelled to enter into the contract sued 
upon as he could not get the stone elsewhere. (2) That 
the plaintiff failed to deliver the stone at the time required 
by the contract, whereby defendant had been damaged in 
the sum of $3,000. Plaintiff filed a reply putting in issue 
the allegations of the answer and counterclaim. 

Upon the trial defendant’s first defense was eliminated 
by the court, and the case was submitted to the jury upon 
the question of the delay in furnishing the stone and the 
amount of damages suffered by the defendant in conse- 
quence thereof. The jury found for the plaintiff in the 
sum of $1,336, and for the defendant on his counterclaim 
$1,200, and returned a verdict for the plaintiff for the dif- 
ference, $186. Motion of plaintiff for a new trial was over- 
ruled, judgment upon the verdict, and plaintiff appeals. No 
cross-appeal was taken by defendant, so that the questions 
discussed in the briefs having reference to the first defense 
set up in the answer are not before us for consideration. 

The errors assigned by plaintiff and upon which he relies 
for reversal are: (1) In the reception by the court of in- 
competent evidence over the objection of plaintiff; (2) the 
allowance of proof of special damages where none were al- 
leged; (8) error in instruction No. 11 given by the court. 
Of these in their order: 

1. Defendant was called as a witness and was asked this 
question: “How long was this contract delayed by his 
failure to furnish stone?’ And he answered: “Five 
months.” Plaintiff objected to the question as calling for 
a conclusion of the witness, immaterial, incompetent and 
irrelevant. Defendant’s brother was asked the question: 
“How long a time did those men work at this increase in 
wages that could have been saved had this stone work been 
furnished on time?” Answer: “Well, they worked about 
eight or nine months, I should judge.” The plaintiff ob- 
jected to the question as incompetent, irrelevant and im- 
material, no foundation laid, not the best evidence. The ob- 
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jections were overruled in each instance and exception ta- 
ken. It seems perfectly clear that the objections should 
have been sustained. They call for the conclusions of the 
witnesses upon one of the final facts to be found by the jury, 
the extent of the delay, if any, caused by the failure of 
plaintiff to deliver the stone in accordance with the con- 
tract. The answers to these questions furnish the only 
basis in the evidence upon which the jury could determine 
the amount of defendant’s damages. The burden was up- 
on the defendant to establish his damages, and it was in- 
cumbent upon him to present to the jury evidence of facts 
from which they could determine whether or not there had 
been delay caused by failure to furnish the stone, and the 
extent of such delay. It was not a question for the re- 
ception of expert or opinion evidence. 

2. The allegation of damage in the answer was merely 
general, to the effect that plaintiff agreed to furnish all 
the stone by March 1, 1920, when in fact it was not fur- 
nished until the 1st day of November, 1920, to the damage 
of defendant in the sum of $3,000. The plaintiff contends 
that under such general allegation no evidence of damages 
such as offered by the defendant could be received; that 
they are special damages and must have been pleaded. There 
is no question but that special damages must be pleaded in 
order to make evidence thereof admissible, but, in the ab- 
sence of a motion to make the pleading more specific, a 
general allegation of damages is sufficient to let in evi- 
dence of all such damages as would naturally flow from 
or would be presumed to be within the contemplation of the 
parties as the result of a breach of the contract. Defend- 
ant sought to recover as damages the wages paid his fore- 
man during the period of delay, interest upon the amount 
he had invested in the contract, and loss of defendant’s 
time. Such losses naturally accrue as the direct result of 
the breach of the contract and are presumed to have been 
within the contemplation of the parties and need not be 
specially pleaded, but the extent of such loss, if any, de- 
pends upon the period of time the work was delayed by 
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plaintiff’s failure to deliver the stone in accordance with 
the terms of the contract, and, as we have above intimated, 
there was no competent evidence before the jury from 
which they could determine this essential fact, and so there 
is no sufficient evidence upon which to base a verdict as to 
these losses. 

Defendant further claimed damage by reason of the in- 
‘creased cost of labor during the period of delay, and evi- 
dence was received over plaintiff’s objection to the effect 
that the scale of wages for carpenters, bricklayers, and 
common labor was increased as to each in the sum of $2 a 
day about April 1, 1920, and defendant testified over prop- 
er objection that he was compelled to pay, because of the 
advance in the price of labor during the time he was de- 
layed, the sum of $3,500. It appears, however, from the 
evidence of defendant’s witnesses that the foundation for 
the building had been erected to the grade level in the fall 
of 1919, and that nothing was done toward the superstruc- 
ture until the 15th day of March, 1920, when some of the 
stone was delivered, and that the increase in the wage scale 
went into effect before they were ready for the cut stone. 
It is undisputed that the masons, carpenters and laborers 
were not paid for any time they did not work, and defend- 
ant produces no evidence of any payments made by him on 
these accounts during or on account of the delay, his evi- 
dence being to the effect that by reason of the delay he 
could only work one or two masons at a time, whereas if 
stone had been delivered as required they could have worked 
five or six. There is no evidence except the statement of 
defendant’s conclusion that the cost of labor was greater 
than it would have been but for the delay. It is not claimed 
that the building could have been completed before such in- 
crease if the stone had been delivered on time. It seems 
quite evident, under these circumstances, that the increased 
cost of labor to the contractor was not the result of delay 
in furnishing the stone; he would have been subjected to 
the same increase if the stone had been delivered on time. 
In the situation of the case as developed on the trial, the 


350 NEBRASKA REPORTS. [VoL. 112 
Leypoldt & Pennington Co. v. Davis. 


evidence of the increase in the wage scale was immaterial 
and should have been excluded. 

3. Instruction No. 11 is the only one given upon the 
measure of damages, and is as follows: 

“As already stated in these instructions, the plaintiff is 
entitled to recover $1,336. If you find the defendant Young 
is entitled to recover damages against the plaintiff, his re- 
covery would be limited to any actual injury resulting from 
delay in the completion of the building caused by the plain- 
tiff, which were not due to labor strikes. You may, in de- 
termining the amount, take into consideration the loss, if 
any, of defendant Young’s time, the increased cost of labor, 
if any, during a period of delay caused by the plaintiff.” 

This instruction is too general and furnished no accurate 
guide for the jury in determining the damages. Further- 
more, it permitted the jury to take into consideration the 
increased cost of labor, which, as we have shown, was im- 
material and furnished no proper item of peers for the 
jury to consider. 

The errors above pointed out were clearly prejudicial 
to the plaintiff and require the reversal of the judgment. 


REVERSED AND REMANDED. 


Note—See Evidence, 22 C. J. p. 578, sec. 678 (1925 
Ann.) ; Damages, 17 C. J. p. 1001, sec. 305—Sales, 35 Cyc. 
p. 6380. 


LEYPOLDT & PENNINGTON COMPANY, APPELLANT, V. JAMES 
C. Davis, DIRECTOR GENERAL, APPELLEE. 


FILED JUNE 24, 1924. No, 22824. 


1. Evidence examined, and held to present questions for the jury, 
and to be sufficient to sustain the verdict. 

2. Carriers: AUTHORITY OF AGENT. The station agent of a rail- 
road company has no authority by virtue of his office to make a 
contract that the company wil) pay a claim for damages to a 
shipment caused by negligence, or arising out of the contract of 
shipment. 
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8. Appeal: HARMLESS ERROR. Where there is sufficient evidence 
to enable the jury to apportion the damages between two de- 
fendants. and the verdict is for defendants, an instruction re- 
quiring such apportionment, if error, is without prejudice. 


4. Carriers: LIABILITY: PERISHABLE FREIGHT. A common carrier 
is not liable for injury to perishable freight due to the nature of 
the commodity in connection with natural causes over which the 
carrier has no control. 


APPEAL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


Hoagland & Carr, for appellant. 


C. A. MaGaw, T. F. Hamer, Douglas F. Smith, E. 
E. Whitted and J. L. Rice, contra. 


Heard before MorRISSEY, C. J.. GooD and DEAN, JJ., 
BLACKLEDGE and REDICK, District Judges. 


Repick, District Judge. 

This action is brought by the plaintiff against the direc- 
tor general of railroads, as agent for the Chicago, Burling- 
ton & Quincy Railroad Company and Union Pacific Rail- 
road Company, to recover the value of certain potatoes al- 
leged to have been frozen during their transportation from 
Mitchell to North Platte, Nebraska. They were shipped 
from Mitchell and carried as far as Northport over the 
Burlington line and from Northport to North Platte over 
the Union Pacific. Plaintiff seeks to recover on two theo- 
ries: First, the negligence of the defendants in furnishing 
defective cars whereby the potatoes were subjected to the 
freezing weather; and, second, upon. an alleged contract 
with the agent of the Union Pacific at North Platte. The 
petition alleges that the cars furnished for this shipment 
were defective in that they contained large holes in the bot- 
tom thereof which permitted the cold air to enter from 
the outside and freeze the contents of the cars. There is 
no evidence to support this allegation, and in so far as 
plaintiff’s case rest upon negligence, it depends upon the 
general proposition that, where freight is received in good 
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order and arrives at point of destination in bad order, a 
prima facie case is made, and the burden is placed upon the 
railroad company to show that the damage was caused by 
some agency beyond its control, and not by its negligence. 

There is some discussion in the briefs as to whether the 
action sounds in tort or in contract, but we think this is im- 
material in view of the fact that a counterclaim for demur- 
rage filed by defendants was withdrawn, and the liability 
of the defendants is substantially the same whether the case 
is founded upon negligence or the contract of shipment. 

Defendants admitted the receipt of the shipment, denied 
any negligence during transportation, and allege that if 
any damage accrued to the shipment while in the posses- 
sion of the defendants it was due to the inherent nature of 
the commodity. Each defendant also alleged that the ship- 
ment was delivered by it in the same condition in which 
it had been received. There was a verdict and judgment 
for defendants, and plaintiff appeals. 

The potatoes were loaded on November 19, arrived at 
Northport the 23d, and at North Platte the 24th. No ques- 
tion is made of delay in shipment. The question of fact 
for the jury to determine was whether the potatoes were 
frozen, before, during, or after the completion of the trans- 
portation. Plaintiff introduced evidence tending to prove 
that the potatoes were delivered to the Burlington Rail- 
road in good condition, and upon arrival at North Platte 
about one-half of them were frozen and thereby rendered 
valueless, and evidence of the amount of damages. The 
evidence bearing upon the time when the potatoes were 
frozen is substantially as follows: The potatoes were dug 
between the 3d and 15th of November, and the maximum 
and minimum temperatures each day during that period 
are shown, from which it appears that from the 3d to the 
8th the minimum ranged from 16 to 26 degrees above zero, 
10 degrees on the 9th, 16 on the 10th, 15 on the 11th, 2 be- 
low on the 12th, 1 below on the 13th, 17 above on the 14th, 
and 24 above on the 15th. After being dug potatoes were 
placed in a cellar six feet deep and covered with a foot of 
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hay and straw and three or four inches of dirt, and when 
they were taken out of the cellar and loaded on the cars 
about ten bushels of frozen potatoes were thrown out. And 
in answer to the question whether or not the potatoes were 
frost-bitten at that time, the witness who sold and assisted 
loading them answered: “I think not.” The potatoes were 
graded No. 1 by the state inspector at the time of loading. 
Temperatures were shown from November 19th to the 23d 
at Mitchell and Bridgeport (across the river from North- 
port). giving minimums of 26, 31, 24, 29, and 31, respec- 
tively, the maximum ranging from 42 to 61 degrees. The . 
range of temperatures at North Platte on the 24th to 30th, 
inclusive, respectively, were 55 to 35, 35 to 11, 5 to zero, 
10 above to 2 below, 29 above to 2 below, and 16 above to 
2 below. Unloading began the 25th and was completed 
the 29th or 30th, the transfer from the cars to plaintiff’s 
warehouse being accomplished by trucks, the potatoes being 
covered by a tarpaulin, and each trip occupying above five 
minutes. Unloading was carried on only between 10 a. m. 
and 4 p. m. on account of the severity of the weather, the 
doors of the cars being closed while unloading was not go- 
ing on. Plaintiff introduced evidence to the effect that 
upon opening the car doors at North Platte there was frost 
on the outside of the potato sacks, and that the frozen po- 
tatoes were found in the exterior rows of sacks at the sides, 
top and bottom. 

We think the evidence above summarized fairly presented 
a question for the jury as to the point of time at which the 
potatoes were frozen, and their finding is supported by 
sufficient evidence and should not be disturbed. The mini- 
mum temperatures during the period of shipment were 
only slightly below freezing, while both before and after 
shipment they reached much lower levels. The shipment 
was made in refrigerator cars, in good condition so far as 
the evidence shows; the defendants were not required to 
furnish heat for the cars, and if any of the potatoes were 
frozen during shipment, it was for the jury to draw the 
inference whether such fact was due to the inherent nature 
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of the commodity in connection with natural causes over 
which defendants had no control, or to lack of proper care. 
Plaintiff cites Nelson & Co. v. Chicago & N. W. R. Co., 102 
Neb. 439, but in that case there was an unexplained delay 
in the shipment, which the jury may have found was the 
cause of the loss. In the case at bar no negligent act of 
defendant is shown, and the proper inferences from the 
facts and circumstances shown were for the jury to draw. 

Plaintiff showed that he refused to accept the potatoes 
on account of their condition upon arrival at North Platte, 
and offered to prove that the station agent agreed that, if 
he would take the potatoes and sort them out, the railroad 
company would pay his damages and cost of sorting, which 
offer was rejected by the court, and error is assigned 
thereon. The assignment is not well taken. There was no 
evidence of any authority of the station agent to bind the 
railroad company by such an agreement. That he had no 
such authority by virtue of his office is distinctly held in 
Gauthier & Son v. Hines, 120 Me.'476, and this is undoubt- 
edly the law. Plaintiff cites Chicago, R. 1. & P. R. Co. v. 
Burke, 82 Okla. 114, but in that case the contract was made 
by the claim agent of the railroad company whose duty it 
was to make settlement of such claims. 

A number of objections are made to the instructions, and 
we have considered them all, but find it necessary to refer 
to only one of them. By instruetion No. 10 the jury were 
told that if they found for the plaintiff they should find 
separately the amount of damage, if any, which accrued 
to the potatoes while they were under the control 
of the defendant operating the Burlington Railroad and 
the Union Pacific Railroad, respectively. The complaint 
is that there was no evidence from which the jury might 
determine this question, and that it was therefore impos- 
sible for the jury to find for the plaintiff in any amount. 
If this instruction was erroneous, it was probably with- 
out prejudice to the plaintiff, the verdict being generally 
for the defendants; but we think that the maximum and 
minimum temperatures established by the evidence prior 
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to, during the period of the shipment, and subsequent there- 
to, furnish a reasonable basis upon which the jury might 
rest a separate finding as to each defendant. 
We find no prejudicial error in the record, and the judg- 
ment is 
AFFIRMED. 


Note—See Carriers, 10 C. J., secs. 148, 801, 600, 601; Ap- 
peal and Error, 4 C. J., sec. 3026. 


ESTELLA M. FRANCIS ET AL., APPELLANTS, V. C. J. GARLOW, 
APPELLEE. 


FILED JUNE 24, 1924, No. 22834. 


Specific Performance Denied. Where vendee at the time for perform- 
ance notified vendors that he would not complete the purchase 
of the land in the contract of sale. anc thereafter the vendors 
erected a residence and outbuildings upon the land. occupied it 
as a home, leased portions of it for two years after the date when 
they were to deliver possession to the purchaser. and executed 
two mortgages upon the land, and subsequently brought suit for 
specific performance; held. that a decree denying such relief 
would not be disturbed on appeal; held further, that by such acts 
they had rendered themselves incapable of complying with the 
contract. 


APPEAL from the district court for Platte county: FRED- 
ERICK W. BUTTON, JUDGE. Affirmed. 

C. A. Sorensen and F. L. Bollen, for appellants. 

Garlow & Long, contra. 


Heard before Morrissey, C. J., Goop and DEAN, JJ., 
BLACKLEDGE and REDICcK, District Judges. 


REDICK, District Judge. 

This is an action by the vendor for the specific perform- 
ance of a contract of purchase and sale of 160 acres of land, 
the petition having been filed September 10, 1921. The 
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contract was made out upon a printed form and contains 
the usual provisions, and provided for a sale at $275 an 
acre, of which $1,500 was to be paid in cash, and the re- 
mainder on March 1, 1920, when the purchaser was to be 
given possession. The following provisions are also found 
in the contract: 

“All liens and incumbrances existing at that time (March 
1, 1920) to be deducted.” “It is mutually agreed that time 
is an essential element in this contract, and it is further 
agreed that in case either of the parties hereto shall fail 
to perform the stipulations of this contract. or any part 
of the same, shall pay the other party of this contract the 
sum of dollars, C. J. Garlow to forfeit the $1,500 
in full, as damages for nonfulfilment of contract.” 

The answer of defendant set up two defenses: (1) that 
the contract was a mere option; and (2) that at or about 
the time fixed for performance defendant notified plaintiffs 
that he would not take,the land, and that thereafter plain- 
tiffs went upon the land, and erected buildings thereon, 
and leased portions of the premises, collecting rents, and 
on May 5, 1920, executed a mortgage on the lands to the 
Columbus State Bank for the sum of $3,000, and about 
August 1, 1921, executed another- mortgage to Garlow & 
Long for $587.40, wherefore defendant alleges that plain- 
tiffs are estopped from seeking specific performance of said 
contract. 

Plaintiffs replied, admitting the facts set up in the an- 
swer, but alleging in explanation thereof that such acts 
and doings by plaintiffs were upon the advice of defend- 
ant Garlow, who was acting as plaintiffs’ attorney at the 
time. Defendant offered no evidence, but at the close of 
plaintiff’s case the trial court rendered a finding and de- 
cree in favor of defendant, dismissing the petition, and 
plaintiffs appeal. 

With reference to the first defense, it will be noted that 
the contract is somewhat peculiar in that it provides for 
the forfeiture on ‘the part of defendant of the $1,500 as 
damages for nonfulfilment of the contract, but contains no 
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corresponding provision in case the plaintiffs should fail 
to perform, and defendant takes the position that the con- 
tract was a mere option which he might exercise or not, 
in which latter event he should forfeit the $1,500, which he 
is willing to do, and the contract would be at an end. We 
do not deem it necessary, however, to determine this ques- 
tion. 

The plaintiffs testified that they had lost their copy of 
the contract, and that the words providing for the for- 
feiture were written in the copy retained by defendant 
after the contract was signed and delivered. They also 
testified that, although the copy of the contract produced 
by defendant appeared to have been witnessed by Long and 
acknowledged by plaintiffs before Long as a notary public, 
they never acknowledged it, and that Long never actually 
witnessed their signatures. Robert Francis also testified 
that, after defendant refused to complete the contract, he 
placed improvements upon the land, consisting of house, 
outbuildings and fences to the value of about $1,500 to 
$2,500, and that defendant told him that was the proper 
thing for him to do; that the defendant and Grover Long 
were law partners, and that Long advised him to give the 
$3,000 mortgage to the bank as security for a prior indebt- 
edness, and thus prevent the bank joining in an application 
to declare the witness bankrupt; that Long also advised 
him to give the other mortgage, which in fact represented 
an indebtedness of witness to Garlow & Long for legal 
services in the sum of $418, and a claim of Hoagland & 
Company against the witness for $169.40. After March 
10, 1920, and after defendant had refused to complete the 
contract, the plaintiffs moved upon the land in controversy 
and resided thereon, and, in addition to the acts of owner- 
ship already mentioned, leased the land to the father of 
Robert Francis for the year 1921 and collected the rent 
therefor. 

From the above statement it will be seen that the real 
question for determination is whether or not the contract 
was abandoned by plaintiffs, and whether or not by their 
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conduct with reference to the land they have waived their 
right to insist upon specific performance. The facts do not 
present a question of technical estoppel, because it does 
not appear that the defendant has altered his position in 
any way in reliance upon the acts of plaintiffs; but they do 
present the question of fact whether or not the plaintiffs 
abandoned the contract, and whether or not they are now 
in position to perform the contract as made. While there 
is frequent reference in the testimony to the fact that Gar- 
low was a member of the firm who had represented plain- 
tiffs in a number of legal matters, no inference may prop- 
erly be drawn that plaintiffs were overreached or de- 
ceived in consequence of such relation, and the matters 
referred to were mainly conducted by Long, and had no 
reference to the present controversy. The trial court, 
which heard the witnesses and observed their manner of 
testifying, was in a better position to properly weigh the 
evidence and determine the truth of their statements, upon 
which some matters appearing in the evidence would seem 
to cast some doubt, and we do not feel justified in disturb- 
ing the conclusions of the court on those matters. We 
think the court might very properly infer, as it presum- 
ably did, that plaintiffs had accepted the refusal of the 
defendant to complete the contract and had abandoned the 
same. Furthermore, the contract provided for the de- 
duction, from the final payment of only such liens and 
incumbrances as existed on the property March 1, 1920, 
whereas it appears that two mortgages had been placed 
thereon after that time, and that two leases had been made 
for 1920 and one for 1921, during the existence of which 
plaintiffs were not in position to comply with their contract 
to give possession March 1, 1920. 

Upon a careful consideration of the entire record, we 
conclude that plaintiffs were not entitled to specific perform- 
ance, and the judgment of the district court was right. 


AFFIRMED. 


Note—See Specific Performance, 36 Cyc. p. 720. 
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Louis A. NELSON, APPELLANT, V. ELVIS H. WOODHOUSE, 
APPELLEE, 


FILED JULY 7, 1924. No. 22843, 


1. Brokers: ORAL Contracts. ‘A verbal contract with an agent. 
or broker to sell land for the owner or to obtain a purchaser 
therefor is void.” Covey v. Henry, 71 Neb. 118. 


2. Record examined, and held to support the judgment. 


APPEAL from the district court for Banner county: RALPH 
W. HoBART, JUDGE. Affirmed. 


Rodman & Rodman, for appellant. 
L. L. Raymond and Ray E. Lee, contra. 


Heard before Morrissey, C. J., LETTON, ROSE, Day and 
THOMPSON, JJ. 


MorRISSEY, C. J. 

Plaintiff brought this action in the district court for Ban- 
ner county to recover from defendant the sum of $3,000 
which he alleged to be due him as commission for his servi- 
ces in the sale of land which belonged to defendant. There 
was judgment for defendant, and plaintiff appeals. De- 
fendant had listed his land for sale with plaintiff, who was 
a real estate agent, under a contract by which defend- 
ant agreed to pay plaintiff as commission all of the sale 
price in excess of $44,800. In his petition, plaintiff set 
out this contract and also pleaded an oral contract under 
which it is alleged defendant agreed to pay plaintiff a com- 
mission of $5 an acre provided he effected a sale of the land 
covered by the written contract. 

Plaintiff advertised the property for sale and secured 
a number of prospective purchasers. Through the services 
of plaintiff, one of these parties entered into a contract with 
defendant to purchase property for $54,400 and made the 
initial payments under this contract. The contract was 
never completed. Defendant paid to plaintiff the sum of 
$200 and no more. By this action plaintiff seeks to re- 
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cover the balance due under the alleged oral contract. In 
an amended petition plaintiff alleged that the sum which 
he claims is due him, and for which he seeks a recovery, 
is arrived at by a compromise between himself and defend- 
ant of the sum which would be due him under the terms of 
the written contract. Defendant denied that there was a 
compromise, and testified that he had canceled the written 
contract, as by its terms he had the right to do, but ad- 
mitted that subsequently he orally agreed to pay plaintiff 
$5 an acre for his services in case he made a sale. 

It is not necessary for us to determine at this time the 
validity of the written contract set out in plaintiff’s peti- 
tion. The oral contract is the one upon which plaintiff 
chiefly relies and the only one, if either, which his proof 
supports. Under our statute, section 2455, Comp. St. 1922, 
such a contract is void. And in Covey v. Henry, 71 Neb. 
118, the rule is announced that—“A verbal contract with 
an agent or broker to sell land for the owner or to obtain 
a purchaser therefor is void.” 

The judgment of the trial court is right, and it is 


AFFIRMED. 
Note—See Brokers, 9 C. J. p. 558, sec. 60. 


SoL WESLEY ET AL. V. STATE OF NEBRASKA. 
Fiuep JULY 7, 1924. No. 23678. 


1. Criminal Law: JuRy: SEPARATION. On the trial of one charged 
with murder, the court may in its discretion. during the progress 
of the trial and before its final submission. permit the jury to 
separate during the several recesses of the court and go to their 
respective homes at the close of a day’s service in the court, 
when the jury are properly admonished as provided in section 
10150, Comp. St. 1922. 


CAUTIONARY INSTRUCTION. ‘Where no cautionary in- 
struction has been requested with reference to the consideration 
of the testimony of witnesses employed as detectives, a defendant 
cannot predicate error because of the trial court’s failure to in- 
struct the jury on that point.” Kerr v. State, 63 Neb. 115. 
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INSTRUCTION: WITHDRAWAL OF CouNT. On the trial 
of one charged with murder, the information was in two counts: 
The first alleged that defendant committed the murder while 
attempting to commit a robbery; the second alleged the com- 
mission of the murder, but made no reference to any attempted 
robbery. The court on its own motion, at the close of the testi- 
mony, withdrew from the consideration of the jury the first 
count of the information, and submitted the cause on the second 
count without withdrawing from their consideration evidence 
which tended to show an attempt to commit a robbery. This evi- 
dence being admissible as part of the res gest#, held, that the 
court did not err in failing to withdraw it from the consideration 
of the jury. 

New TriaL: NEWLY DISCOVERED EVIDENCE. It is not 
error for a trial court to deny a motion for a new trial on the 
ground of alleged newly discovered evidence, when the witnesses 
offered were all within the jurisdiction of the court. known to 
the parties, and by the exercise of proper diligence might have 
been produced upon the trial. 

5. Rulings of the trial court on the admission and exclusion of evi- 
dence have been examined and found free from error. 


6. Evidence as to the guilt of defendant Wesley has been examined, 
and held to support the verdict and judgment. 

7. Sentence Reduced. Evidence as to the guilt of defendant Maul- 
dron has been examined, and hela sufficient to support the ver- 
dict, but the sentence is reduced ‘rom the death penalty to im- 
prisonment during the term of his natural life. 


ERROR to the district court for Douglas county: CHARLES 
A. GOSS, JUDGE. Affirmed: Sentence reduced as to one de- 
fendant. 


John Adams, for plaintiffs in erorr. 
O. S. Spillman, Attorney General, and Lee Basye, contra. 


Heard before MORSISSEN C. J., LETTON, ROSE, DEAN, DAy 
and Goop, JJ. 


MorrIsseEy, C. J. 

Defendants were jointly charged with the murder of one 
Deerson. Upon trial to a jury, each was found guilty of 
the crime of murder in the first degree. The jury fixed the 


362 NEBRASKA REPORTS. [Vou. 112 
Wesley v. State. 


penalty as to each at death. The court pronounced judg- 
ment in accordance with the verdict, and each defendant 
has prosecuted error to this court. 

The information filed by the county attorney contained 
two counts. The first count charged the murder to have 
been committed while defendants were attempting to rob 
Deerson; the second count made the charge of murder with- 
out any reference to the robbery. 

January 20, 1923, one Wrennie Grogan was conducting 
a grocery store in the city of Omaha. According to the 
testimony for the state, on that evening the defendants en- 
tered Grogan’s store, and, after a few moments delay, de- 
fendant Wesley drew from his clothing a revolver and di- 
rected the grocer and the other persons in the store to 
throw up their hands. Defendant Mauldron immediately 
stepped behind the counter and proceeded to take whatever 
money was then in the cash drawer. Almost simultaneous- 
ly with these movements by defendants, Mr. Deerson, who 
was in no way connected with the store but was present 
merely as a customer, or visitor, undertook to pass out of 
the front door near which stood defendant Wesley. Wes- 
ley thereupon shot Deerson, inflicting a wound from which 
he, two days later, died. 

Defendants fled from the store, but were subsequently 
apprehended, and, upon the trial, denied any part in the 
crime charged. However, their identity is so conclusively 
established that it is not necessary to set out even a synop- 
sis of the proof. 

In the motion for new trial and in “the petition in error, 
many assignments of error are made, but they are recapit- 
ulated in the brief and we shall endeavor to consider them 
as they have been grouped in the brief. We are urged to 
say that it was error for the court, in the face of the se- 
riousness of the crime charged, when there was apparent 
interracial feeling in the courtroom, to allow the jury to 
separate during recess of the court, and to go to their re- 
spective homes each night during the progress of the trial 
and before its final submission. 
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Section 10150, Comp. St. 1922 provides: ‘‘When a case 
is finally submitted to the jury, they must be kept together- 
* * * until they agree upon a verdict or are discharged by 
the court.” But this section leaves the court free to exer- 
cise its judgment in permitting the jury to separate during 
the progress of the trial, requiring, however, that the jury 
be admonished by the court as to their conduct during the 
progress of the trial. It is not claimed that the proper ad- 
monition was not given; there is no showing of a request 
that the jury be kept together, or that there appeared any 
evidence of a hostile feeling for defendants because of their 
race, or for any other reason. Nor is there anything to 
indicate that defendants were prejudiced because the jury 
were permitted to separate and go to their respective homes 
at the close of a day’s service in the courtroom. This assign- 
ment cannot be sustained. 

A number of policemen and detectives testified as wit- 
nesses for the state, and complaint is made because the 
court did not by its instructions specifically direct the jury 
as to the weight to be given to this testimony. It is true 
that in this state the practice permits the giving of such 
instructions, but in Kerr v. State, 63 Neb. 115, it is said: 
“Where no cautionary instruction has been requested with 
reference to the consideration of the testimony of witnesses 
employed as detectives, a defendant cannot predicate error 
because of the trial court’s failure to instruct the jury on 
that point.” In the instant case such request was not made, 
and the charge as a.whole seems to have fairly presented 
the issues to the jury. 

Another assignment suggests that it was error for the 
court, on its own motion, to withdraw from the consid- 
eration of the jury the first count of the information, which 
charged that defendants murdered Deerson while attempt- 
ing to rob him, without also withdrawing all evidence re- 
lating to robbery. We assume that the court withdrew this 
charge of the information believing there was not sufficient 
evidence to show that defendants were attempting to rob 
Deerson, but rather that the evidence showed defendants 


e 
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were attempting to rob the grocer. However, the evidence 
-was admissible as part of the res gestz, and, therefore, it 
was not incumbent upon the court to withdraw it from the 
consideration of the jury. 

Included in another group of assignments of error we 
find one which alleges that the court erred in denying de- 
fendants’ motion for new trial because of newly discovered 
evidence. The showing on this point consists of a number 
of affidavits which, if true, would tend to show that at the 
time the crime, with the commission of which defendants 
stand charged, was committed, defendants were at a social 
gathering in another part of the city. The statements made 
in the affidavits are improbable on their face. The wit- 
nesses were all within the jurisdiction of the court, they 
were known to defendants and they might have been pro- 
duced at the trial. Due diligence is not shown, and the 
showing is, therefore, utterly insufficient. 

Complaint is made of certain rulings of the court on the 
admission or exclusion of evidence. These rulings have 
been considered, but it would extend this opinion to an un- 
warranted length to discuss them separately. The rulings 
were made in conformity with the well-established rules 
governing the admissibility of evidence and they are free 
from error. 

Finally, we are urged to hold that the evidence is insuffi- 
cient to sustain the verdict, and that the punishment is too 
severe. It is sufficient to say that the evidence is so conclu- 
sive as to leave no doubt in the mind of any reader thereof 
that the crime was committed by defendants as detailed in 
an early paragraph of this opinion. The remaining ques- 
tion is as to the severity of the penalty imposed. As to 
defendant Wesley, who fired the fatal shot, there is nothing 
to urge in extenuation of his act, and whatever repugnance 
the individual may feel toward capital punishment must be 
put aside in obedience to the law of the state and in defer- 
ence to the verdict of the jury. The judgment entered 
against him is affirmed, and Friday, September 26, 1924, 
between the hours of 6 o’clock a. m. and 6 o’clock p. m. 


. 
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of that day, is fixed as the time for carrying into effect the 
sentence of the district court. 

The case of defendant Mauldron, however, makes a some- 
‘what different appeal. Little of his past is shown, but there 
is nothing 1n the record to indicate that prior to the eve- 
ning when this homicide was committed he had been other 
than a law-abiding citizen; it was not he, but Wesley, who 
suggested the commission of a robbery: and, were it not for 
that wicked suggestion, Mauldron might today be a useful 
citizen. He is the younger of the two and he was unarmed. 
Under the provisions of section 10186, Comp. St. 1922, the 
judgment of the district court is modified to the extent that 
the penalty imposed is changed from the death penalty to 
imprisonment for life. As thus modified, the judgment is 


affirmed. 
AFFIRMED AS MODIFIED. 


Note—See Criminal Law, 16 C. J., sees. 2164, 2527, 2720: 
17 C. J., sec. 3333. 


FRED M. CRANE COMPANY, APPELLEE, V. DOUGLAS COUNTY 
ET AL., APPELLANTS. 


FILED JULY 7, 1924. No. 23964, 


1. Taxation: INCREASE OF ASSESSMENT. A county board of equali- 
zation is without jurisdiction to raise the assessment of any 
person until it has first complied with the provisions of section 
5972, Comp. St. 1922, which are pertinent to such proceedings. 


Voro Tax: INJUNCTION. An injunction will lie to 
restrain the collection of a tax when the taxing officers acted 
without jurisdiction to make the assessment. 


APPEAL from the district court for Douglas county: WIL- 
LIAM G. HASTINGS, JUDGE. Affirmed. 


Henry J. Beal, W. W. Slabaugh, Dana B. Van Dusen, and 
John F. Moriarty, for appellants. 


Thomas B, Murray, contra. 
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Heard before Morrissey, C. J., LETTON, ROSE, Day and 
THOMPSON, JJ. 


MorRISSEY, C. J. 

In this suit in equity plaintiff seeks to set aside an order 
of the Douglas county board of equalization which increased 
the valuation of plaintiff’s property, and to perpetually 
enjoin the collection of so much of the tax as is based upon 
the increased valuation. The court granted the relief 
prayed, and the county has appealed. 

Plaintiff is a corporation having its principal place of 
business in the city of Omaha and is engaged in engineer- 
ing and construction work. In April, 1923, plaintiff filed 
with the county assessor of Douglas county what is alleged 
to be a full and complete schedule of its property. This 
schedule showed the corporation to have property of the 
net assessable value of $13,056.03. It was the duty of the 
county assessor to examine this schedule and refer it to 
the board of equalization, which was done. Soon there- 
after plaintiff received a notice from the county assessor 
to appear and “explain shortage in your schedule for 1923.” 
Plaintiff appeared before the board by Fred M. Crane, its 
president, and he explained the various items of the sched- 
ule, but received no intimation that any advance or increase 
in the schedule would be made or that such action was con- 
templated. July 10, 1923, plaintiff received notice that the 
board of equalization had increased the valuation of its 
assessable property to $133,109. At the time this notice 
was received the board had concluded its last session as a 
board of equalization and adjourned, and it was thus im- 
possible for plaintiff to obtain a hearing on the increased 
valuation. 

This appeal presents but two questions: First. Was the 
board of equalization acting within its jurisdiction when it 
increased the assessment on piaintiff’s property? Second. 
Is a suit in equity the proper remedy? 

Section 5972, subd. 4, Comp. St. 1922, provides: “In no 
case shall the assessment of any person be raised by the 
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board until such person or his agent shall be previously 
notified.” In the instant case there was no notice given 
plaintiff by which he was apprised of what he was called 
upon to “explain,” or that the board contemplated raising 
his assessment, nor was any complaint ever made as to 
plaintiff’s assessment by any party. In Brown v. Douglas 
County, 98 Neb. 299, it is said: “A county board of equali- 
zation cannot raise the assessed valuation of the real estate: 
of an individual taxpayer without a complaint and without 
notice to the person affected thereby.”’ And the court held: 
“So much of the taxes as are levied upon the valuation 
above that fixed by the county assesso¥ is void, and its 
collection may be enjoined.’ There is no basis for a differ- 
ent rule merely because the property assessed is personalty.' 
It follows that the tax complained of was imposed with- 
out authority of law, is, therefore, void, and its collection 
may be enjoined. Rothwell v. Knox County, 62 Neb. 50. 
AFFIRMED. 
Note—See Taxation, 37 Cyc. pp. 1098, 1263. 


STATE, EX REL. CLARENCE A. DAVIS, ATTORNEY GENERAL, 
APPELLEE, V. BROWN COUNTY BANK, DEFENDANT: 
CHICAGO TITLE & TRUST COMPANY, TRUSTEE, 
APPELLANT. 


FILED JULY 7, 1924. No. 22874. 


Banks and Banking: GUARANTY FuND. The bank guaranty fund is 
created “for the protection of depositors in banks;” and, unless 
money or its equivalent has been deposited, the guaranty fund is 
not liable, though the banking corporation itself may be. 


APPEAL from the district court for Brown county: RoB- 
’ ERT R. DICKSON, JUDGE. Affirmed. 
Fradenburg & Matthews, for appellant. 


O. S. Spillman, Attorney General, George W. Pratt, J. P. 
Palmer, William M. Ely and D. R. Mounts, contra.. 
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State, ex rel. Davis, v. Brown County Bank. 


Heard before LETTON, Rosk, and DEAN, JJ., BLACKLEDGE 
and REDICK, District Judges. 


LETTON, J. 

The claimant, Raymond J. Bischoff, a resident of Chi- 
cago, alleges that on January 10, 1921, the Brown County 
Bank, of Long Pine, Nebraska, executed and delivered to 
H. F. Bird 20 certificates of deposit, in due and regular 
form, amounting in all to $30,000, and drawing interest at 
5 per cent.; that on about the first day of February, 1921, 
he purchased said certificates before maturity for a valu- 
able consideration without notice of any defects therein, 
paying therefor the sum of $28,500, and they were indorsed 
by the payee and delivered to him; that he thereby be- 
came a creditor and depositor of the Brown County Bank, 
and is entitled to the protection of the bank guaranty fund. 
He prays judgment for $380,000 with interest and costs, 
and that the payment be ordered out of the guaranty fund. 
The receiver admits the execution of the certificate. but 
denies that claimant is a depositor of the bank or is entitled 
to the protection of the bank guaranty fund; denies that 
he is a bona fide holder; and alleges that he took them with 
full knowledge that the bank was insolvent and that its 
capital was impaired; that there was no deposit in the 
bank for which the certificates were issued, and that, the 
transaction was in fact a loan of money made by him to 
the bank, and that the issuance of the certificates by the 
officers of the bank to Bird, and the transfer of the same 
from Bird to Bischoff, was for the purpose of covering up 
the true nature of the transaction. The trial court found 
that the relation of depositor and depository never existed 
between the claimant and the bank, and that the claim is 
not a charge against the depositors’ guaranty fund of the 
state. It was allowed as a general claim against the bank 
to the amount of $31,948.58. Bischoff having been ad- 
judged a bankrupt during the pending of the action, the 
Chicago Title & Trust Company, trustee, was substituted 
as claimant, and filed this appeal. 
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The uncontradicted testimony shows that in January, 
1921, the bank was hard pressed for funds, and that in 
order to obtain money the president and cashier caused to 
be executed a time certificate for $30,000, payable to H. F. 
Bird, who was a resident of Brown county, and was will- 
ing to assist the bank to obtain funds. Mr. Bird, together 
with Mr. Wilson, the cashier of the bank, went to Chicago 
for the purpose of disposing of this certificate. After sev- 
eral days of unsuccessful effort Mr. Wilson met one Rock- 
well, a broker of that city. At Rockwell’s suggestion this 
certificate was returned to the bank. Wilson, then, with 
the consent of the president of the bank, who had been con- 
sulted by long-distance telephone, executed 20 other certifi- 
cates in smaller denominations, but evidencing the same 
amount. After several attempts Rockwell finally negotiated 
a sale of these certificates to the claimant Bischoff. He 
represented to Bischoff that the bank was in need of imme- 
diate funds to help the farmers who were very hard pressed. 
Bischoff testifies that he knew that was the general con- 
dition, so he accepted the story at its face value. He of- 
fered to sell the certificates at a discount of 5 per cent. 
Bischoff requested one Buchanan, a broker, who had for- 
merly acted for him in the purchase of securities, to inves- 
tigate the matter and report to him, and requested his bank, 
the Great Lakes Trust Company, to look up the standing 
of the Brown County Bank. Receiving favorable reports 
from both of these sources, he agreed to purchase the cer- 
tificates at 5 per cent. discount. Rockwell wanted a cash- 
ier’s check for $24,000 made payable to the Brown Coun- 
ty Bank, and $4,500 in currency. He explained to the wit- 
ness that the $4,500 in currency was to meet obligations 
which the bank had contracted in Chicago. Bischoff later 
found that the $4,500 had been divided by Rockwell, Bu- 
chanan, and one Brinkley, who had put them in touch with 
each other, as commission. He also was allowed the ac- 
erued interest on each certificate, and he testifies that the 
amount of discount was not unusual at that time. It is es- 
tablished that Bird never had the certificates in his pos- 
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session except while he was indorsing them for transfer. 
The $24,000 was placed to the credit of the bank with its 
Omaha correspondent, and became part of the assets. 

At the hearing in this court counsel for the claimant was 
frank enough to concede that the guaranty fund could not 
under our former decisions be held for any more than the 
amount of money actually received by the bank, namely 
$24,000, but insisted that in equity, the bank having re- 
ceived $24,000 and the guaranty fund having received the 
benefit by the increase of the assets of the bank in that 
amount, the guaranty fund ought to be held to that extent. 
But the fund is created solely ‘for the protection of deposi- 
tors in banks.” Comp. St. 1922, sec. 8024. Bird made no 
deposit in the bank. He never became a depositor and he 
had no interest in the certificates. Bischoff, likewise, never 
became a depositor. True, he may have been deceived into 
the belief that Bird had actually made a deposit for the 
express purpose of assisting the bank, and that the certifi- 
cates were being sold to reimburse Bird. But the fact 
that $24,000 of the money was to go to the bank and not to 
Bird was an inconsistent circumstance which should have 
put him upon inquiry. He knew the transaction was out 
of the usual course, that Bird was acting in the interests 
of, and that the broker was selling the paper for the bene- 
fit of, the bank. These facts ‘do not form a basis for a claim 
against the guaranty fund. State v. Farmers State Bank, 
111 Neb. 117.. Again, Bischoff received 5 per cent. dis- 
count in addition to the 5 per cent. interest allowed by law 
and to accrued interest of from half a month to a month. 
This amounted to a loan to the bank at an unlawful rate, 
and was not within the protection of the guaranty fund. 
Iams v. Farmers State Bank, 101 Neb. 778; State v. Bank- 
ing House of A. Castetter, 110 Neb. 564. 

The fund is a creature of the statute, and, unless an ac- 
tual bona fide deposit. of money or its equivalent is made, 
a claim cannot fall within the provisions of the law. It 
is to be regretted that the limitations of the statute and the 
distinction between liability on the part of a bank and lia- 
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bility on the part of the guaranty fund have both been over- 
looked in several instances by purchasers of certificates of 
deposit unlawfully issued, and this failure to distinguish 
has misled innocent investors to their pecuniary loss. 
The guaranty law protects depositors only, and we are not 
vested with power to add to the statute a liability of the 
guaranty fund for certificates wrongfully issued which do 
not represent actual deposits. State v. Farmers State Bank, 
p. 880, post. While alike in some respects, the facts in 
State v. American State Bank, ante, p. 272, are clearly 
distinguishable from the facts here. In that case the bank 
received liberty bonds for the full face value of the certi- 
ficates. 

The district court reached the proper conclusion, and its 
judgment is 

AFFIRMED. 


Note—See Banks and Banking, 7 C. J. p. 485, sec. 15 
(1925 Ann.). 


DAVID MCMULLEN ET AL., APPELLEES, Vv. NASH SALES 
COMPANY, APPELLANT. 


FILED JULY 7, 1924. No. 22863. 


Negligence: COMPARATIVE NEGLIGENCE: INSTRUCTION. In an action 
to recover damages for personal injuries, where there is testi- 
mony from which, gross negligence of each party may be in- 
ferred, it is error, under the statute on comparative negligence, 
to give an instruction permitting the jury to return a verdict 
against defendant, if he was guilty of “gross negligence” as 
compared with the “negligence” of plaintiff; “slight negligence” 
of the latter being the Jegal test for the purpose of comparison. 
Comp. St. 1922, sec. 8834; Morrison v. Scotts Bluff County, 104 
Neb. 254. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Reversed. 


Kennedy, Holland, De Lacy & McLaughlin, for appellant. 


Gaines, Van Orsdel & Gaines. and Bremers & Lee, contra. 
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Heard before Morrissey, C. Je LETTON, ROSE and 
THOMPSON, JJ., and BLACKLEDGE, District Judge. 


ROSE, J. 

This is an action to recover $25,600 in damages for per- 
sonal injuries resulting from a collision between a motor- 
cycle and an automobile truck at the intersection of Forty- 
eighth and Dodge streets, Omaha, September 4, 1920. David 
McMullen, a minor employed as a messenger by the Wes- 
tern Union Telegraph & Cable Company, was riding the 
motor-cycle at the time of the accident. He and his em- 
ployer are plaintiffs. The automobile truck was owned by 
the Nash Sales Company, a corporation of which Thomas 
H. McDearmon was president. Both are defendants. 
Charles Jones was driving the truck when the collision oc- 
curred, and it is alleged he was then an emplovee of de- 
fendants acting for them as such. Plaintiffs pleaded that, 
while McMullen, on his motor-cycle, was going west on the 
north side of Dodge street where it is intersected by For- 
ty-eighth street, the truck hit him and hurled him against 
an iron lamp-post. As a result both of his legs were bro- 
ken and he was otherwise severely injured. Jones, while 
acting for defendants, is charged with negligence in driv- 
' ing the truck southward on the wrong side of Forty-eighth 
street where it crosses Dodge street; in approaching the 
intersection without warning at an unlawful and danger- 
ous rate of speed; in driving the truck into the motor- 
cycle while McMullen was lawfully crossing Dodge street; 
in approaching and entering the crossing without having 
the truck under control ; in disregarding the right of way 
to which McMullen was entitled because he was first to 
reach the intersection. 

The Nash Sales Company, defendant, denied negligence 
on its part, and pleaded that the driver of the truck was not 
acting for it at the time of the accident; that, if McMullen 
sustained injuries, they were caused by his own gross, 
contributory negligence; that the driver of the truck ex- 
ercised due care; that he had the right of way; that Mc- 
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Mullen at the time operated his motorcycle at a dangerous 
and unlawful rate of speed on the wrong side of the street; 
that he could not stop in time to prevent a collision; that 
he negligently attempted to pass in front of the truck and 
crashed into it as the result of his own gross negligence. 
The other defendant, McDearmon, also denied negligence 
and blamed McMullen for the accident and the resulting 
injuries. Upon a trial of the issues the jury returned a 
verdict in favor of McMullen and against the Nash Sales 
Company, defendant, for $5,000, and also in favor of Mc- 
Dearmon. From a judgment on the verdict, the Nash Sales 
Company has appealed. 

It is first argued that the district court should have di- 
rected a verdict in favor of the Nash Sales Company on 
the grounds that the driver of the truck at the time of the 
accident was not engaged in the business of that corpora- 
tion, that actionable negliyence attributable to it was not 
shown and that the injuries of which McMullen complains 
were caused by his own gross negligence. There is a reason- 
able view of the evidence in which it is sufficient to sustain a 
verdict in favor of McMullen on all these issues. 

There seems, however, to be an erroneous instruction on 
the law of negligence. Plaintiffs pleaded due care on their 
part, and charged defendants with negligence as the proxi- 
mate cause of the collision. Defendants, as already stated, 
denied the negligence imputed to them, and took the posi- 
tion that McMullen was injured as the result of his own 
gross negligence. How the accident occurred and who 
caused it were controverted questions of fact for the jury. 
There was evidence on both sides. The witnesses did not 
agree. There was a conflict in their testimony. There 
was proof from which gross negligence on the part of the 
operator of each vehicle was inferable. A verdict either 
way under proper instructions could have been sustained. 
With the record in the condition outlined, the district court 
gave an instruction defining the degree of care and caution 
required of McMullen, and closing with these words: . 

“But should you find that plaintiff’s failure to exercise 
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the degree of care and caution above required was not the 
sole and only cause of the accident and injury to the plain- 
tiff, but only contributed thereto and in a less degree than 
that of the said truck-driver, if any, then that fact would 
not, in itself, necessarily wholly defeat a recovery on the part 
of the plaintiff, provided you should also find from a pre- 
ponderance of the evidence that the said truck-driver was 
guilty of gross negligence as compared with the negligence 
of the plaintiff, if any, but such negligence should be con- 
sidered by you in mitigation of damages in proportion to 
the amount of contributory negligence which you find at- 
tributable to the plaintiff.” 

The effect of this instruction was to permit a recovery 
for damages if the truck-driver was guilty of gross negli- 
gence as compared with the negligence of McMullen, if 
any. The comparison authorized by the instruction is be- 
tween “gross negligence’ of Jones and “negligence” of 
McMullen, while the latter’s conduct, according to the 
statutory rule, must be tested for the purpose of his re- 
covery by the degree of “‘slight negligence.” The legisla- 
ture declared the law to be: 

“The fact that the plaintiff may have been guilty of con- 
tributory negligence shall not bar a recovery when the con- 
tributory negligence of the plaintiff was slight and the neg- 
ligence of the defendant was gross in comparison.”” Comp. 
St. 1922, sec. 8834. 

Referring to this provision it was said in a recent opin- 
ion: 

“The true rule is that, if plaintiff is guilty of negligence 
directly contributing to the injury, he cannot recover, even 
though defendant was negligent, unless the contributory 
negligence of plaintiff was slight and the negligence of de- 
fendant was gross in comparison therewith. If, in compar- 
ing the negligence of the parties, the contributory negligence 
of the plaintiff is found to exceed in any degree that which 
under the circumstances amounts to slight negligence, or if 
the negligence of defendant falls in any degree short of gross 
negligence under the circumstances, then the contributory 
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negligence of plaintiff, however slight, will defeat a recov- 
ery.” Morrison v. Scotts Bluff County, 104 Neb. 254. 

For the purpose of determining liability for damages, 
where both parties are guilty of negligence in some degree, 
“slight negligence” is not the same as “negligence.”’ Under 
the instruction in controversy, when considered with the 
evidence and the statute, the term “‘negligence of the plain- 
tiff?’ may have included “gross negligence” in the minds 
of the jury. The instruction was clearly erroneous and 
permitted a recovery not authorized by law. Owing to the 
divergent views of the witnesses as to the facts in contro- 
versy, there does not seem to be any substantial ground for 
holding that the error was not prejudicial to the Nash Sales 
Company. The judgment is therefore reversed and the 
cause remanded for further proceedings. 

REVERSED. 

Note—See Negligence, 29 Cyc. p. 657. 


ALVIN M. MILLER, APPELLANT, V. RALPH M. BAKER 
ET AL., APPELLEES. 


Fitep Jury 7, 1924. No. 22816. 


1. Appeal: TRIAL DE Novo. When an equity case is appealed to 
this court, we are required to try the case de novo and reach an 
independent conclusion as to the findings which are required 
under the pleadings and the evidence. Comp. St. 1922, sec. 9150. 


2. Corporations: LiaBiiry. Plaintiff sued at law to recover $15,000 
on a promissory note, drawing 8 per cent. interest, and signed by 
18 defendants. The note in terms was made payable to Amer- 
ican State Bank, of which plaintiff was president, and was 
indorsed, “without recourse,” by the bank’s cashier. On motion 
of defendants, over plaintiff’s exception, the suit was tried as 
one in equity. The note was executed to raise money to pay 
the expenses of a corporation known as the “Wyoming North- 
eastern Oil Company,” which was engaged in prospecting for oil. 
Plaintiff, who was one of the incorporators, refused to sign 
the note, on the ground that under section 8012, Comp. St. 1922, 
he was prohibited from borrowing money from a bank of which 
he was an officer. The money, however, was not borrowed from 
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American State Bank. Subsequently plaintiff borrowed $15,000 
from a neighboring bank and took up the note. The money so 
borrowed he placed to to the credit of the oi] company in the 
American State Bank. The $15,000 was all used to pay the 
corporate debts and subsequent operating expenses of the oil 
company. Upon trial the suit was dismissed at plaintiff’s costs. 
Held. that the court erred, and plaintiff, in equity, is entitled to 
judgment, with costs, in the sum of $14,210.53, that being the 
amount sued for less plaintifi’s pro rata share of the money 
borrowed, with interest on $14,210.53 at the rate of 7 per cent. 


per annum from the —-— day of November, 1919, or such date as 
plaintiff placed the money in the bank to the credit of the oil 
company. 


APPEAL from the district court for Box Butte county: 
WILLIAM H. WESTOVER, JUDGE. Reversed, with directions. 


Brogan, Ellick & Raymond, Boyd, Metz & Meyer and F. 
A. Wright, for appellant. 


Peterson & Devoe, Mitchell & Gantz and Patterson & 
Patterson, contra. 


Heard before Morrissey, C. J., LETTON, DEAN and DAY, 
JJ., and REDIcK, District Judge. 


DEAN, J. 

Plaintiff sued at law to recover $15,000 from defendants 
on a promissory note in the principal sum of $15,000, dated 
October 17, 1919, bearing interest at 8 per cent. per annum 
until paid. The note is signed by defendant Ralph M. Ba- 
ker and 17 other defendants. On defendants’ motion the 
case was tried to the court as a suit in equity. When the 
evidence was submitted, defendants recovered judgment 
and the suit was dismissed at plaintiff’s costs. Plaintiff 
appeals. 

Omitting signatures, a copy of the note sued on, with its 
indorsement, follows: 

“$15,000.00. Alliance, Nebr., October 17, 1919. On April 
17, 1920, we agree to pay to the American State Bank of 
Hemingford, Nebraska, the sum of fifteen thousand dollars 
($15,000.00) at Hemingford, Nebraska, value received, 
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with interest at the rate of eight (8) per cent. from date 
until paid.” (Revenue stamps) Indorsed: “Without re- 
course. American State Bank, Hemingford, Nebr. C. R. 
Melick, Cashier.” 

Some time before the date of the note, plaintiff and de- 
fendants, and some others, were interested in prospecting 
for oil in Wyoming. About a month before the note was 
signed the parties, for convenience in further prospecting, 
formed a corporation, namely, the Wyoming Northeastern 
Oil Company. 

Debts had accumulated and money was needed and the 
makers signed the note to raise money. At this time plain- 
tiff was president of American State Bank of Hemingford, 
and was also one of the incorporators of the oil company. 
F. W. Melick was vice-president of the bank. The note in 
suit remained in the bank approximately 30 days after its 
“date, when, according to plaintiff’s evidence, he borrowed 
$15,000 from another bank, namely, First State Bank of 
Hemingford, and with the borrowed money he went to his 
own bank and took up the note. The $15,000, so borrowed 
by plaintiff, was placed by him in American State Bank 
to the credit of the oil company, and all of it was used by 
it to pay past debts and to pay subsequent obligations of 
the company. This is nowhere denied in the record. In 
fact, it is expressly admitted. 

At a meeting held October 17, 1919, at Alliance, there 
was some talk among the parties about borrowing the re- 
quired money from the American State Bank of Heming- 
ford, of which, as above noted, plaintiff was president. And 
it will be observed that the note in suit, as drawn up, was 
in direct terms made payable to this bank. All of the 18 
makers of the note knew this or were chargeable with no- 
tice of it. 

Six of the signers testified on the part of defendants. No 
other witnesses were called by them. They testified that 
they signed in reliance on Miller’s and Melick’s alleged 
promise that they would join in signing the note. Both 
Miller and Melick were at the meeting and both denied 
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that they ever made any such promise, and defendant 
Michael, who was present, and a signer, testified that he did 
not hear either Miller or Melick agree to sign the note. In 
passing, it may be noted that Melick, cashier of the bank, 
did not sign the note and is not a party to this suit. 

Miller frankly admitted that there was talk among the 
makers of the note to the effect that they wanted him to 
join them in signing it, but that he told them he could not 
do so, because, as a bank officer, he was precluded by law 
from borrowing money from a bank with which he was 
so connected. In this he was corroborated by Melick. And 
it may here be observed that it is a felony for any person 
to borrow money from a bank of which he is an officer, 
for which a drastic penalty is provided, namely, a fine not 
exceeding $1,000 or a penitentiary sentence not exceeding 
five years, or both. Comp. St. 1922, sec. 8012. And of this. 
law defendants were of course charged with knowledge. So 
that it appears from the evidence that plaintiff was solic- 
ited to do an unlawful and felonious act. And it is rea- 
sonable to assume that even an ordinarily prudent person 
would not comply with such request. 

This case was begun as a law action, but when it came 
on to be heard, defendant’s motion that it be tried as a suit 
in equity was sustained over plaintiff’s exception. Under 
the statute, when an equity suit is appealed to this court, 
we are required to try the issues de novo and “reach an in- 
dependent conclusion as to what finding or findings are 
required under the pleadings and all the evidence, without 
reference to the conclusion reached in the district court or 
the fact that there may be some evidence in support there- 
of.”” Comp. St. 1922, sec. 9150. Greusel v. Payne, 107 Neb. 
84. 

Defendants, in support of the argument that their an- 
swers present equitable issues, contend that, in view of the 
facts, plaintiff is estopped to maintain this action, and that 
in no event should he be permitted to recover any part of 
the $15,000 which he procured to be paid into the treasury 
of: the oil company and which was appropriated and used 
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by it, under the direction of its chosen officers. In short, 
defendants would now have plaintiff pay all expenses and 
all costs incurred by the oil company, in its quest for oil 
fields, and would unburden themselves of all charges which 
pertained to the enterprise. The mere statement of the 
facts involved here is sufficient to show that defendants’ 
argument is untenable. It plainly appears to us that to de- 
prive plaintiff of equitable relief, under the facts before 
us, would be a clear subversion of every recognized prin- 
ciple of equity. The preponderance of the evidence is on 
the side of plaintiff. 

The ancient maxim that “he who seeks equity must As 
equity,” must be applied here. It has not been shown that 
defendants have been defrauded of any money by plaintiff, 
nor have they been deprived of any of their substantial 
rights by him. It is admitted that plaintiff borrowed the 
money for which the $15,000 note was given, and placed 
all of it at the disposal of the oil company, and it was all 
used for corporate purposes under the direction of its offi- 
cers. 

Equity regards substance rather than form, and, in the 
application of its principles to the affairs of men, it deals 
with an impartial hand as between contending parties. 
Century Oil Company v. Department of Agriculture, ante, 
p. 73. So that in the application of equitable principles to 
the facts it seems to us that plaintiff should stand his 
pro rata share of the obligation, namely, 1-19th part there- 
of, or $789.47. In Jones v. Guaranty & Indemnity Co., 101 U. 
S. 622, 680, Mr. Justice Swayne observed: “Equity regards 
only the substance of things, and deals with human affairs 
upon that principle.” 

We conclude that the judgment must be, and it hereby is, 
reversed and the cause remanded, with directions that 
judgment, with costs, be entered in the district court in 
favor of plaintiff and against the defendants for $14,210.53, 
that being the amount sued for less 1-19 part thereof, as 
hereinbefore noted, with interest on $14,210.53 at the rate 
of 7 per cent. per annum from the day of Novem- 
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ber, 1919, or such date, or dates, as plaintiff may have 
placed the money in question in “American State Bank of 
Hemingford” for the use of the oil company. Evidence may 
be taken to establish such date if the parties fail to agree 
thereon. 

Inasmuch as the cause was tried as one in equity, as 
above noted, for an accounting between the parties, it is 
ordered that the judgment herein is and shall be without 
prejudice to opening up the suit for contribution among 
the parties, including plaintiff. 

REVERSED. 


Note—See Appeal and Error, 4 C. J. p. 726, sec. 2647; 
Corporations, 14 C. J., p. 1129, sec. 1776. 


STATE, EX REL. CLARENCE A. DAVIS, ATTORNEY GENERAL, 
APPELLEE, V. FARMERS STATE BANK OF WINSIDE, 
APPELLEE: CORN EXCHANGE NATIONAL 
BANK OF OMAHA, APPELLANT. 


FILep JULY 7, 1924. No, 23114. 


1. Banks and Banking: GUARANTY FUND: Deposits. “In order to 
create a deposit which will be protected by the guaranty law, as 
the term ‘deposit’ is understood in section 80383. Comp. St. 1922, 
it is necessary that money or its equivalent shall! in intention and 
effect be placed in or at the command of the bank under circum- 
stances which do not transgress specific limitations of the bank 
guaranty law.” Siate v. Farmers State Bank, 111 Neb. 117. 


Deposits. Evidence, the substance of which is set out 
in the opinion, examined, and held not to constitute a deposit 
within the meaning and protection of the guaranty law. 


APPEAL from the district court for Wayne county : ANSON 
A. WELCH, JUDGE. Affirmed. 


Brome & Ramsey, for appellant. 


O. S. Spillman, Attorney General, and Fred S. Berry, 
contra. 
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Heard before MoRRISSEY, C. J., LETTON, ROSE, DEAN and 
Day, JJ., and ReEpDicK, District Judge. 


Day, J. 

In the above styled action proceedings were had resulting 
in the appointment of a receiver to wind up the affairs of 
the Farmers State Bank of Winside, hereinafter referred 
to as the Winside Bank. The Corn Exchange National 
Bank, the appellant, filed its claim with the receiver for 
$2,000 with interest, based upon a certificate of deposit is- 
sued by the Winside Bank. The appellant prayed that its 
claim be allowed as a valid claim against the Winside Bank, 
and that it be paid out of the guaranty fund. The receiver 
filed objections to the allowance of appellant’s claim as a 
preferred claim payable out of the guaranty fund, but ad- 
‘mitted that it was a general claim against the bank. . The 
trial court found, and entered judgment accordingly, that 
the certificate of deposit held by appellant was a general 
obligation of the Winside Bank, but denied that it was a 
preferred claim payable out of the guaranty fund. From 
this judgment the appellant has appealed. 

The certificate of deposit in question was for the sum of 
$2,000, was dated March 23, 1921, was payable to W. T. 
Waldron or order, and was due January 1, 1922. The cer- 
tificate was a negotiable instrument, and the evidence is 
clear that the appellant is the holder thereof in due course. 

Does the certificate represent a “deposit” in the bank so 
as to bring it within the protection of the guaranty fund? 
In State v. Farmers State Bank, 111 Neb. 117, it was held: 
“In order to create a deposit which will be protected by 
the guaranty law, as the term ‘deposit’ is understood in sec- 
tion 8033, Comp. St. 1922, it is necessary that money or 
its equivalent shall in intention and effect be placed in or 
at the command of the bank under circumstances which do 
not transgress specific limitations of the bank guaranty 
law.” In determining whether a transaction creates a “‘de- 
posit” within the protection of the guaranty fund, the law 
will look through all semblances and forms to ascertain the 
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actual facts as to whether there has been a bona fide de- 
posit, and, if not, the guaranty fund does not protect the 
transaction, no matter how it may be evidenced. 

The facts leading up to the issuance of the certificate are 
as follows: In December, 1920, the Winside Bank was hard 
pressed for ready money, and was having great difficulty 
in keeping on hand a sufficient amount of money to meet 
the cash reserve required by law. Fred W. Weible was 
president of the bank and held a controlling interest in its 
capital stock. The bank was capitalized for $25,000, and 
had a book value showing a surplus of $25,000. On De- 
cember 10, 1920, L. D. Spalding and W. T. Waldron pur- 
chased from Weible 150 shares of the stock in the bank, 
which gave them a controlling interest therein. They paid 
$10,000 for the shares of stock, being $66.66 2-3 a share. 
Seventy-five shares were issued to each of them. Weible 
resigned from the office of president, but remained chair- 
man of the board of directors of the bank. Thereupon Spald- 
ing and Waldron became president and vice-president, re- 
spectively, and the active managers of the bank. As a 
part of the transaction the $10,000 paid for the stock was 
not turned over to Weible, but was deposited in the bank 
in an account designated “Waldron and Spalding, Trus- 
tees.” At the same time and as a part of the transaction 
Weible assigned his property to Waldron and Spalding in 
trust, with the understanding that the proceeds thereof 
should be placed in the Waldron and Spalding Trustee ac- 
count to take up any bad paper which might be in the bank. 
Waldron testified that, at the time that he and Spalding 
became active managers of the bank, “it was hard up, like 
lots of them, for ready money. The reserve was short. It 
was overloaded.” He also testified that from that time on 
there was a steady withdrawal of deposits, and that the 
bank was in bad shape financially. At different dates sums 
of money which had been received from the Weible assets 
were credited to the trustee account, and checks were 
drawn on the trustee account to take up some of the bad 
paper. On March 3, 1921, a note of John H. Neary for 
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$9,287.60, which was a part of the Weible assets, was put 
into the bank as a part of its bills receivable, and the trus- 
tee account credited with this sum. The Neary note was 
dated in February, 1921, and was due one year from date. 
There was collateral security to the Neary note consisting 
of second and third mortgages on real estate. On March 
23, 1921, Spalding and Waldron drew a check on the trus- 
tee account for $16,000 in favor of Weible, which he de- 
posited to his individual credit in the bank, and at the same 
time, and as a part of the same transaction, Weible drew 
two checks of $8,000 each to Spalding and Waldron. For 
these checks four certificates of deposit for $2,000 each 
were issued by the bank to Spalding and four certificates 
for $2,000 each to Waldron. Four of the certificates were 
paid before the bank failed. One of the certificates issued 
to Waldron is the certificate now in question. The credit- 
ing of the trustee account with the proceeds of the Neary 
note was in furtherance of an arrangement between Wal- 
dron and Spalding, wherein they resold 130 shares of stock 
in the bank to Weible for $30,000, or something over $230 
a share. The balance of the purchase price above the $16,- 
000 was paid by transferring to Waldron and Spalding 
certain notes. 

At the time of the purchase of the Neary note by the 
bank, its cash reserve was far below the legal requirements, 
and at the time of the issuance of the certificates of de- 
posit the cash reserve in the bank was less than $5,500. 
The bank should have had something over $60,000 cash 
reserve. 

Section 8003, Comp. St. 1922, in so far as applicable 
here, provides in substance that a bank shall maintain a 
reserve of at least 15 per cent. of its deposits. Section 8004 
provides that a bank shall not make any new loans or dis- 
counts if it does not have the legal reserve. At the time 
the $16,000 check was drawn on the trustee account there 
was on deposit in that account $16,277.09. The entire 
transaction, while appearing regular upon the face of the 

books, was in fact a scheme or design to enable Spalding 
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and Waldron to sell their shares of stock at a very much 
inflated value, and to secure the payment thereof at the 
expense of the guaranty fund. Viewed in its entirety, we 
think it is clear that there was not a bona fide deposit 
against which the certificates were issued. 

It is next urged by appellant that, even though it be con- 
ceded that the transaction leading up to the issuance of 
the certificates was not a deposit within the meaning of 
the depositors’ guaranty law, appellant being an innocent 
purchaser of a negotiable instrument is entitled to the pro- 
tection of the guaranty law. Since this appeal was lodged 
in this court, and the brief of the appellant filed, this court 
has passed upon the direct question presented in the pres- 
ent case adversely to the contention of the appellant. State 
v. Farmers State Bank, 111 Neb. 117. 

Counsel for appellant contend that the bank as well as 
the state officers are estopped to deny that the claim is a 
charge against the guaranty fund. In this contention coun- 
sel has failed to recognize that what might be an estoppel 
against the bank may not be an estoppel against the guar- 
anty fund. The bank and its officers could do nothing to 
impose a liability upon the guaranty fund. except as the 
liability is imposed by statute. The banks, as such, have 
nothing to do with the guaranty fund. 

The judgment of the trial court is, therefore, 


AFFIRMED. 


Note—See Banks and Banking, 7 C. J. p. 485, sec. 15 
(1925 Ann.). 


G. W. BUSH v. STATE OF NEBRASKA. 
FILED JULY 7, 1924. No. 23926. 


1. Criminal Law: EXHIBITS UNLAWFULLY OBTAINED: ADMISSI- 
BILITY. That possession of exhibits offered in evidence in a 
criminal action may have been obtained in an irregular or illegal 
manner constitutes no valid reason for excluding them, if they 
are pertinent to the issues being tried. 


The fact that the jury may have 
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seen the exhibits in the courtroom prior to their being offered 
in evidence is not prejudicial error, where it appears that the 
exhibits were subsequently, during the trial, properly identified _ 
and received in evidence. 


ADMISSIONS: WARNING. Under the law of this state, 
it is not necessary to first warn a prisoner under arrest that 
any statements he may make may be used against him, as a 
condition to proving inculpatory statements made at the time 
of his arrest. 


The general rule is that, before a confession 
made by a defendant in a criminal case may be received in 
evidence, it must be shown that it was freely and voluntarily 
made. 


: There is a distinction between confessions 
and mere inculpatory statements. Admission made by a prisoner 
of one, but not all, of the essential elements of the crime does 
not amount to a confession. 


6. Evidence examined, and held sufficient to support the verdict. 


ERROR to the district court for Douglas county: CHARLES 
A. Goss, JUDGE. Affirmed. 


H. T. White and P. W. Emery, for plaintiff in error. 


O. S. Spillman, Attorney General, and George W. Ayres, 
contra. 


Heard before MorRISSEY, C. J., LETTON, ROSE, DEAN, 
GooD, and THOMPSON, JJ., and REDICK, District Judge. 


Goop, J. 

Plaintiff in error (hereinafter referred to as defendant) 
prosecutes error to review the record of his conviction of 
the offenses of unlawful possession of a still, mash and in- 
toxicating liquors. 

Defendant insists that the trial court erred in admitting 
in evidence certain exhibits, because their possession had 
been obtained by virtue of a search warrant that was issued 
upon a complaint which was not sworn to by an officer of 
the state or county, or a creditable freeholder of the coun- | 
ty, and because the warrant did not describe with certainty 
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the premises to be searched. No objection is raised as to 
the pertinency of the evidence to the issues being tried. 
. That possession of the exhibits may have been obtained in 
an irregular or illegal manner constitutes no valid reason 
for excluding them, if they are pertinent to the issues being 
tried. This precise question has been recently decided by 
this court in Billings v. State, 109 Neb. 596, wherein the 
authorities are reviewed and the rule announced as fol- 
lows: “Where articles or information are offered in evi- 
dence, which are pertinent to the issue, the court will not 
exclude them because they may have been obtained in an 
irregular or illegal manner.” 

Error is urged in permitting the county attorney to place 
all the equipment and material, which defendant was 
charged with having in his possession, in full view of the 
jury before the same had been offered in evidence. The ex- 
hibits must necessarily have been produced in court and in 
the presence of the jury before they could be properly iden- 
tified by witnesses and offered in evidence. The fact that 
the jury may have seen the exhibits prior to being offered 
in evidence certainly could not have been prejudicial to the 
defendant. The question is devoid of merit. 

' It is contended that the court erred in admitting a pur- 
ported oral confession, made by defendant to police officers 
at the time of his arrest, on the ground that he was not 
cautioned before he made the statement, that it might be 
used against him, and because it was not affirmatively 
shown that the alleged confession was made freely and vol- 
untarily. While a number of the states have a statute 
, Which requires that a defendant, who is under arrest, must 
first be cautioned that any statements made by him may 
be used against him. before they can be offered in evidence. 
this state has no statute of that character. The general 
rule is that, in the absence of statute, it is not necessary to 
first warn a prisoner under arrest that any statements he 
may make may be used against him, although it is a very 
proper thing to do. The so-called confession consists of 
answers made by the defendant to questions propounded 
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by the police officers at the time of the arrest. When the 
officers went to the premises occupied by the defendant—a 
two-story residence property—they found the defendant on 
the second floor of the building, and that no. other person 
was on that floor. They found a still in full operation, in- 
toxicating liquor being distilled, about 2,000 gallons of — 
mash in barrels, and a considerable quantity of intoxicating 
liquor. In response to questions, defendant stated that he 
owned the still; that he had been in the business for 30 or 
40 days; that he was turning out about 70 gallons of liquor 
a day; and further stated: ‘You have caught me in the 
act. * * * JT haven’t got much to say on it till I see my 
attorney.” S 

The general rule is that, before a confession may be re- 
ceived in evidence, it must be shown that it was freely and 
voluntarily made. However, we think the statements do 
not amount to a confession, but are merely statements 
against interest, or what may be strictly termed inculpatory 
statements. The authorities make a distinction between 
confessions and mere inculpatory statements. An admis- 
sion, made by a prisoner, of one, but not all, of the essen- 
tial elements of the crime does not amount to a confession. 
Burnett v. State, 86 Neb. 11; 16 C. J. 716, sec. 1466. The 
statement of the text in Corpus Juris, substantially as 
given. is supported by a large number of authorities. In 
the instant case, the statements are not sufficient, in them- 
selves, to show the defendant’s guilt. Mere possession of 
the still or of mash or of intoxicating liquor is not neces- 
sarily a crime. One may have in his possession a still for 
a legitimate and lawful purpose, as for the distilling of wa- 
ter. The statements do not contain any admission that de- 
fendant did not have a permit to manufacture intoxicating 
liquors. The statements fall short of being an admission 
of all facts essential to constitute the crime. But, had the 
statements amounted to a confession, they still were prop- 
erly received in evidence. The witnesses purported to 
detail all that was said and done. The defendant was a 
witness in his own behalf. Nowhere does it appear in the 
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record that there was any threat or promise of immunity 
or any inducement of any character held out to defendant 
to cause him to make the statements. Taking the record 
as a whole, it fairly appears that the statements were made 
freely and voluntarily. 

It is further urged that the evidence is insufficient to sup- 
port the verdict. The record discloses that when the police 
officers entered the building they found the defendant, and 
no other person, on the second floor of the building and a 
still in full operation, 40 barrels of mash and a large quan- 
tity of intoxicating liquor; that defendant was familiar 
with the still and was apparently operating it; that his 
arms, to his elbows, were covered with mash; that he was 
dressed only in his underwear, trousers and shoes; that de- 
fendant claimed he had gone upstairs for the purpose of 
changing his clothing, and that he had taken off his shirt 
preparatory to putting on a clean shirt, further stating 
that it was the first time he had ever been in the building. 
It appears that he had no other clothing on the second floor 
than that which he had on; that there were no articles of 
furniture on that flodr, save some chairs. There were other 
circumstances disclosed which it seems needless to detail. 
The circumstances disclosed, together with the inculpatory 
statements made by defendant, were clearly sufficient to 
warrant the jury in returning a verdict of guilty. 

It is urged that the sentence is excessive. The penalty 
imposed is a fine of $500 and 30 days in jail. The defend- 
ant appears to have been making intoxicating liquors on a 
large scale. There are no mitigating circumstances dis- 
closed, and the penalty imposed is fully justified. 

No error is found. The judgment is 

AFFIRMED. 


Note—See Criminal Law, 16 C. J. secs. 1110, 1466, 
1482, 1513, 2160; Intoxicating Liquors, 33 C. J. secs. 405, 
5538. 
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FRANK THOMPSON, V. STATE OF NEBRASKA. 
FILED JULY 7, 1924. No. 23953. 


1. False Pretenses: GIST OF OFFENSE. “In a prosecution for ob- 
taining money by false pretenses, the gist of the offense con- 
sists in obtaining the money of another by false pretenses, with 
the intent to cheat and defraud.” Ketchell v. State, 36 Neb. 324. 


INTENT. The offense of obtaining money by false pre- 
tenses is not established unless.the intent to cheat and defraud 
is proved. 


3. Evidence examined, and held to negative the intent to cheat and 
defraud. 


ERROR to the district court for Lancaster county: WIL- 
LARD E. STEWART, JUDGE. Reversed and dismissed. 


George H. Risser, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before Morrissey, C. J., DAY, Goop and THOMP- 
SON, JJ., and REDICK, District Judge. 


Goop, J. 

Plaintiff in error (hereinafter referred to as defendant) 
was convicted of the offense of obtaining, by false pretenses 
and with intent to defraud, money in the amount of $714.47. 
Defendant presents to this court for review the record of 
his trial and conviction. The information, in substance, 
charges that on January 10, 1921, defendant, with intent 
to cheat and defraud one McLean, did knowingly and false- 
ly pretend and represent to McLean that defendant was 
the owner of 60,000 shares of stock in the Mid-Continent 
Oil, Gas & Refining Company (hereinafter referred to as 
the oil company), of the par value of $1 a share, and that 
said stock had been regularly issued to him and was of the 
reasonable value of 100 cents on the dollar; that, relying 
upon and believing the false statements to be true, McLean 
was induced to extend the time of payment of a note of 
$10,000, previously executed by defendant and then held 
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by McLean, and to increase the said loan by advancing to 
defendant the further sum of $750 and taking a new note 
from defendant for $11,000, secured by 60,000 pretended 
shares of stock in the said oil company. 

The evidence discloses that some time previous to Janu- 
ary 10, 1921, defendant had borrowed from McLean the 
sum of $10,000 and had pledged as collateral security there- 
for 60,000 shares of stock in the oil company. When this 
note became due on January 10, 1921, defendant applied to 
McLean for a further loan of $1,000. It was finally agreed 
between them that defendant would execute a new note. 
for $11,000, and would pledge 60,000 shares, previously 
held by McLean, and 40,000 additional shares of stock in 
the oil company, together with a $3,000 note signed by one 
Soukup; and that McLean would deduct from the $1,000 
the amount then owing him as interest upon the $10,000 
note, and possibly some other items. The transaction was 
completed by McLean’s paying to defendant the sum of 
$714.47 and taking the new note for $11,000, with the col- . 
lateral as arranged. There is evidence that defendant at 
that time represented the oil stock to be worth 100 cents 
on the dollar, or par value. It is further shown that Mc- 
Lean was at that time the owner of 50,000 shares of stock 
in the oil company and a director of the company. Mc- 
. Lean collected the Soukup note in full, with interest, mak- 
ing in the aggregate more than $3,200, which was applied 
upon the $11,000 note. As a part of the transaction where- 
by the loan to defendant was increased, defendant, on the 
10th day of January, 1921, executed a written agreement, 
whereby he agreed to transfer and deliver to McLean, for 
himself personally, 5,000 shares of the stock of the oil com- 
pany, and to pledge 100,000 shares of stock in the oil com- 
pany, and the Soukup note for $3,000, as collateral securi- 
ty to defendant’s note for $11,000. The contract further 
provided that, in event defendant failed to pay his note 
when due, McLean should become the owner of all the 100,- 
000 shares of oil stock and the Soukup note. 

Section 9892, Comp. St. 1922, for a violation of which 
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defendant was. prosecuted, provides in part as follows: 
“Whoever by false pretense or pretenses shall obtain from 
any other person * * * any money, * * * with intent 
to cheat or defraud such person, * * * if the value of 
the property * * * fraudulently obtained * * * shall 
be thirty-five dollars, or upwards, shall be imprisoned in the 
penitentiary.” 

In the case of Ketchell v. State, 36 Neb. 324, it is held: 
“In a prosecution for obtaining money by false pretenses, 
the gist of the offense consists in obtaining the money of 
another by false pretenses, with the intent to cheat and 
defraud.” 

In State v. Matthews, 44 Kan. 596, it is held: “The charge 
of committing the offense of obtaining money or property 
_ under false pretenses cannot be maintained in any case un- 
less it appears, not only that a false pretense was in fact 
made, but also that it was made with the intention of cheat- 
ing or defrauding some person, and that such person was 
in fact cheated or defrauded to his or her injury.” 

In People v. Wakely, 62 Mich. 297, it is held: ‘‘The object 
of the statute is to punish cheats, and it must be made to 
appear, not only that some person has been defrauded, but 
that the person making the representations intended to 
defraud the person by the representations made.” In that 
case the defendant obtained possession of a buggy and gave 
his note for $150 in payment, with his brother as surety. 
He represented that he, himself, owned a farm worth 
$6,000, free and clear of incumbrance, and that his brother 
was worth $25,000. It appears that he did own a farm, 
free and clear, which was worth $6,000, but that his brother 
was not worth $25,000. In the course of the opinion 
it is said: ‘Can it be said that a person worth $6,000, in 
a farm free and clear of all incumbrance, either intends 
to or does perpetrate a fraud in giving his note to the 
amount of $150 for property purchased? Whether it be 
true or false that his brother whose name was upon the 
note was worth $25,000 made no difference, unless the ven- 
dor of the buggy was actually defrauded in the transac- 
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tion. * * * In all cases of this kind three things, at least, 
must concur; the intent to defraud, the false pretense 
made with the intent, and the fraud accomplished.” 

Can it be seriously contended, under the facts disclosed, 
that defendant had any intent to cheat and defraud Mc- 
Lean? It appears that for the purpose of borrowing the 
additional sum of $714.47 he put up as security 40,000 
shares of stock in the oil company and the Soukup note for 
$3,000. There is no contention that the Soukup note was 
not valid and worth its face value, and the evidence dis- 
closes that the note was paid in full, with interest. Con- 
ceding that the oil stock was not lawfully issued to de- 
fendant and was worthless, still the other security put up 
was more than four times the amount of money obtained, 
and this security was absolutely good and was paid in full. 
McLean, as a matter of fact, was not defrauded, and we 
are at an utter loss to understand how it can be seriously 
contended, under the facts disclosed, that there could have 
been any intent to defraud. In addition to this, it appears 
that the defendant was transferring to McLean 5,000 
shares of stock in the oil company, apparently as a bonus 
for a loan of $714.47. It may be that defendant repre- 
sented the oil stock to be worth 100 cents on the dollar, al- 
though he denies that he made such representation. It may 
be that Mr. McLean relied upon the representation, but it 
is at least a tax upon the credulity of any person to be- 
lieve that one would give, as a bonus, stock that was of the 
value of $5,000 to secure a loan of $714, and it is an equal 
tax upon one’s credulity to believe that one making the loan 
would believe the statement that the stock was worth 100 
cents on the dollar and that the owner of it would give 
$5,000 in value of the stock as a bonus for securing such 
a loan, especially when he was putting up 40,000 additional 
shares of this stock and a valid note for $3,000 as collateral 
security. _ 

The evidence is wholly insufficient to establish an intent 
to cheat and defraud McLean. In fact, it clearly negatives 
any such intent. Without the intent to cheat and defraud 
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being proved, the crime charged has not been established. 
The conclusion reached upon this question renders it un- 
necessary to consider any of the other assignments of error. 
The judgment of the district court is reversed and the 
action dismissed. 
REVERSED AND DISMISSED. 


Note—See False Pretenses, 25 C. J. secs. 11, 90. 


FRANK M. TYRRELL, ADMINISTRATOR, APPELLEE, V. CORA 
JUDSON, APPELLANT. 


FILED JULY 7, 1924. No. 22758. 


1. Gifts: DeEtivery AFTER DEATH. A person having property may 
give the same in his lifetime directly to the donee, or by any 
suitable declaration co a third person for the use of the donee, 
authorizing such person to make delivery of the subject of the 
gift after the donor's death. 


2. Executors and Administrators: PERSONALTY. RIGHT OF POSSES- 
sion. An administrator is not entitled to recover property or 
its value as belonging to the estate of the decedent, as against 
defendant who is the equitable owner th of, in the absence of 
proof that there are creditors of che estate whose claims or 
rignts take precedence over that of the def ndant. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Reversed. 


J.C. McNerney and D. H. McClenahan, for appellant. 
Tyrrell & Westover and Charles E. Matson, contra. 


Heard before ROSE, DEAN, and THOMPSON, JJ., and 
BLACKLEDGE, District Judge. 


BLACKLEDGE, District Judge. 

Plaintifi sues as administrator of the estate of Flora Kel- 
ley, deceased, to recover the value of certain bonds alleged 
to be the property of his intestate, that the defendant had 
obtained possession thereof and converted the same to her 


394 _ NEBRASKA REPORTS. — [Vow. 112 
Tyrrell v. Judson. 


own use, and that it was necessary to collect the same to 
pay debts owing by the estate and to pay the necessary 
cost of administration. 

The defendant’s answer was a denial, and allegations 
to the effect that the property had in the decedent’s life- 
time been made the subject of a transaction whereby a 
joint tenancy of defendant and the decedent in the proper- 
ty had been created, or a gift thereof causa mortis, whereby 
in either case defendant became entitled to the property. 
Defendant further alleged that there were no unpaid debts 
of the estate, that an order barring claims had been made, 
and that plaintiff had on hand in excess of $700 belonging 
to the estate. The plaintiff replied that there were expenses 
of administration and expenses for buying a tombstone 
that were in excess of any money in his hands and it would 
be necessary to collect the remainder of the personal prop- 
erty belonging to the estate before said claims could be 
paid. ‘ 
The case was tried to the court without the intervention 
of a jury, and judgment given for the plaintiff, from which 
judgment the defendant appeals. 

The decedent obtained a box in the vault of the Lincoln 
Safety Deposit Company on May 4, 1917, and applied to . 
the custodian of the vault to know: “How can I fix this 
box so, should anything happen to me, my sister would 
have possession of the contents?” Thereupon, pursuant to 
the advice of the custodian, a card which was held by the 
deposit company was prepared and signed by the decedent, 
“Mrs. Flora Kelley, and sister,” with the addition of her 
address. The name and address of the sister (defendant) 
were also at the time noted on the card by the custodian. 
The card contained in its printed part this: ‘As joint ten- 
ants the survivor or survivors to have access thereto in 
case of death of either. Either has the power to appoint a 
deputy, either has the right to surrender the safe.” The 
custodian testifies: ‘She seemed very much exhausted the 
day she was talking to me as though she didni’t feel well, 
and she said she wanted it—she didn’t know what might 
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happen and she wanted a box.” After the transaction Mrs. 
Kelley departed, taking the key to the box, and, in a few 
days, died. Soon thereafter defendant found the key in 
the effects of decedent and, in company with plaintiff and 
his wife, visited the vault of the deposit company, examined 
the box, and there, in the presence of the plaintiff, removed 
the bonds, took them with her, and has ever since claimed 
them as her own. 

It is claimed that the facts of this transaction are not 
sufficient to establish a joint tenancy of the decedent and 
the defendant in the bonds, and perhaps this is true. Yet 
we find respectable authority that would go far toward 
sustaining such a tenancy. Kelly v. Beers, 194 N. Y. 49, 
128 Am. St. Rep. 543; Halsted v. Central Savings Bank, 
36 Cal. App. 500. Joint tenancies, intentionally created, 
are recognized in this state. Sanderson v. Everson, 93 
Neb. 606; Neneman v. Rickley, 110 Neb. 446. In this case, 
however, it is not shown that Mrs. Kelley intended to create 
such an estate, nor that she was advised of the attributes © 
pertaining to that particular estate. 

The thing present in her mind and which, according to 
the undisputed testimony, she desired to accomplish was 
that she should get the use of the box in the safety vault 
and arrange “so, should anything happen to me, my sister 
would have possession of the contents.” She placed the 
bonds in the receptacle, and they were there upon her death. 
The deposit company had authentic directions that her sis- 
ter was entitled to receive them under that condition. She 
had expressed no wish to retain other control over them 
and had not, prior to her death, returned to the box or by 
any act indicated a different intention, or desire to revoke 
what she had done. We find here present every element 
of a valid gift causa mortis as recognized by the courts in 
many cases. The language used by the donor leaves no 
room for doubt that her acts were in expectation or con- 
templation of death, by reason of which she was moved 
to make the gift. She appeared at the time, according to 
the testimony of Mrs. Tatum, very much exhausted and as 
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though she did not feel well. Within the same month she 
died. No other inference is warranted than that she died 
of that same illness. Upon the question of delivery, the 
intention of the donor is clearly ascertained and was fairly 
consummated within the meaning of well-established rules. 
It should not be thwarted by a narrow construction of what 
was intended for, and deemed by her, under all the infor- 
mation she is shown to have had,‘a sufficient delivery. In 
re Estate of Podhajsky, 187 Ia. 742; Bostwick v. Mahaffy, 
48 Mich. 342; Devol v. Dye, 123 Ind. 321. 

If anything further were needed to establish the right of 
the defendant as against the administrator, except for the 
one purpose hereinafter to be considered, to the property 
in controversy, it is in the fact that, prior to the commence- 
ment of this suit, all the other heirs of the deceased had 
executed, and there were filed in the county court, assign- 
ments by them transferring to the defendant their interest 

in the bonds. 
” The remaining theory under which the plaintiff admin- 
istrator might assert a right to the property, as against 
both the assignment and the gift, is that it is necessary 
to be used for the payment of approved debts of the dece- 
dent or costs of administration. Koslowski v. Newman, 74 
Neb. 704; Seybold v. Grand Forks Nat. Bank, 5 N. Dak. 
460; Bright v. Ecker, 9 S. Dak. 192; Ackerman v. Merle, 
137 Cal. 157. The allegations of his petition are that it is 
so necessary. The proof wholly fails so far as concerns the 
" element of debts owing by the estate. It is shown that 
there are none. Upon the matter of costs of administration 
or other allowable expenses, all that is suggested by plain- 
tiff is a tombstone costing $65, items of cost not detailed, 
but said by him to not exceed in al] $50, and fees for his 
own services as administrator and attorney. The whole of 
decedent’s property consisted of a residence property in 
Lincoln valued at $6,000 or $7,000, the bonds in controver- 
sy herein, and $1,177 in money, of which plaintiff still has 
on hand $720. He states that he expects to ask an allow- 
ance for his services of $1,000, but no allowance has been 
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asked or made in the county court. Nothing is shown to 
entitle him to a payment beyond the ordinary statutory 
commissions, except certain litigation which was had in 
the district court and terminated in this court in the case 
of Tyrrell v. Kelley, 104 Neb. 555, and which involved the 
title to said residence property. In that case, as it turned 
out, the actual conflict of claims was as between the Kel- 
leys, claiming under a deed, and this defendant, Judson, and 
others, claiming as heirs of Mrs. Kelley. It was decided in 
the district court and affirmed in this court that the property 
was the homestead of the decedent. Therefore it did not 
become assets of the estate and the estate derived no bene- 
fit from the litigation. Judson v. Creighton, 88 Neb. 37; 
Cooley v. Jansen, 54 Neb. 33. That case was finally dis- 
posed of in this court in May, 1920. The administrator 
had been appointed in June, 1917. He made no report of 
his acts until December, 1920, more than three years later. 
No mention is made therein of said litigation or of any 
claim or charge made or to be made on account thereof. 
The only other litigation mentioned in the testimony, in 
which services were rendered which are to be the subject 
of a charge, is a suit by the administrator in an attempt to 
collect rent of the homestead property, which terminated 
in the county court adversely to the administrator. and this 
present suit. It need hardly be said that the expense of 
conducting this present suit could not, in the absence of 
other grounds, be considered as a basis to authorize its 
maintenance. We are not determining whether the ad- 
ministrator is to be allowed compensation as attorney in 
said litigation, nor the amount thereof. That is primarily 
the business of the county court. It is, however, incumbent 
upon him here, if he would maintain his action, to plead and 
prove a definite tangible ground upon which the court should 
act.in requiring surrender by the defendant of property to 
which she is otherwise entitled. This, we think it plain, he 
has not done; and although this court, contrary to the rule 
adopted in some others, has held that an administrator who 
is also an attorney may be allowed compensation for his 
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services as such attorney, it is said that, if such services 
were necessary for the proper administration of the estate 
and were beneficial thereto, the court in its discretion may 
allow reasonable compensation therefor. In re Estate of 
Wilson, 83 Neb. 252. The only basis presented in the in- 
stant case by the administrator for recovery of any costs 
or expenses of administration, that would equal or exceed 
the amount already in his hands, is that he expects to 
charge $1,000 for his services. That is not sufficient to 
support the judgment. 

The affirmance without opinion is set aside, the judg- 
ment of the district court is reversed and the cause re- 
manded for further proceedings consistent herewith. 


REVERSED. 


Note—See Gifts, 28 C. J. p. 694, sec. 109; Executors and 
Administrators, 23 C. J. p. 1194, sec. 434. 


EDWARD BRIEGEL, APPELLANT, V. UNION PACIFIC RAIL- 
ROAD COMPANY, APPELLEE. 


FILED JuLy 7, 1924. No. 22826. 


1. Railroads: NEGLIGENCE: QUESTION 'oR JURY. Where a finding 
of fact is required upon the necessity for an open and unfenced 
station ground, at the point at which cattle entered upon a rail- 
road track, the rule governing the submission of questions of 
fact to the jury applies as in other cases. 


2. Instructions examined, and held properly given and refused. 
APPEAL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 
Hoagland & Carr, for appellant. 


C. A. Magaw, Thomas F. Hamer, and Thomas W. Bockes, 
contra. 


Heard before Morrissey, C. J., DEAN and Goop, JJ., 
BLACKLEDGE and REDICK, District Judges. 
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BLACKLEDGE, District Judge. 

This action was instituted to recover damages for the 
killing of certain cattle by defendant’s railroad train at 
the point of Nichols station, or siding, on November 25, 
1920. The direction of the railroad line is east and west, 
and at this point it consisted of a double-track main line 
and a connected switch track on the south side thereof. 
Somewhat west of the east end of the switch track a public 
highway extended north and south across the tracks. The 
station grounds were occupied by a beet dump, scale house, 
two large piles of beets containing approximately 1,500 
tons, two or three cars loaded or in process of loading, 
and some wagons used in hauling beets from the piles to 
the cars, all of which were grouped approximately 300 to 
350 feet west of the highway crossing and on or adjacent 
to the switch track, which was 33 feet from the main- 
line track. “The right of way and grounds were under 
fence, except that on the east side thereof a ‘‘wing’’ fence 
which had extended southward from the cattle-guard at 
the crossing, along the west side of the highway to con- 
nection with the east and west fence along the south 
boundary of the right of way grounds, was down. There 
originally was a gate in this wing fence which provided en- 
trance to the grounds, but at this time the fence was down 
and the space, about 135 feet, was used by the plaintiff 
and other beet haulers for ingress and egress. The prin- 
cipal use of this siding was for the loading and shipping 
of beets. Two or three cars were shipped daily during the 
season, which commenced about October 1 and lasted ap- 
proximately two months. At the time of this accident the 
plaintiff and some others’ had not completed delivery of 
their beets and the two piles of beets remained to be loaded 
and shipped out. The siding was also used for the occa- 
sional outward shipment of hay and alfalfa and the recep- 
tion of a car of corn. 

Plaintiff owned the land nearby bordering on the west 
side of the highway and resided in view of this station and 
crossing. Upon the occasion in question his cattle strayed 
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out upon the highway and northward toward the railroad 
track. Plaintiff states that some of them entered the 
grounds at the unfenced space mentioned and went toward 
the piles of beets. Seeing them, he went across from his 
residence to the tracks slightly to the west of where the 
cattle were, for the purpose of driving them off and out of 
danger. While he was so engaged, defendant’s train came 
from the west and at or near the crossing struck and killed 
a number of the cattle, which, when found, were all lying 
in or east of the highway. The evidence is that there is 
a clear view to the westward along the tracks for a dis- 
tance of a mile or more. The engineer in charge of the 
train states he first saw the cattle when 100 feet from them, 
and that they were down on the public highway and he 
could not have stopped before striking them. 

The plaintiff says: ‘When I seen these cattle around 
there by the beet dump and scale, and there was some of 
them in between the switch and the other track, and then 
I seen them up there, so I walked on up to the switch track, 
and from there on I seen some walking on the track, and 
then I started to go across the track to get them back again, 
and then just as I was going to cut across the track | looked 
back and saw the train coming, and then after the train 
came I just stepped back to let her go by, and then as it 
went by me, as a rule there is—I had gotten in the steam, 
and then the steam and smoke hit the ground, and the first 
thing I know the cattle was running and they were running 
up toward the track, and then I just thought to myself he 
is going to hit those cattle, and then after he was by me, 
then I seen where the cattle laid. That is the way it went.” 

Upon cross-examination, he states that he had not looked 
westward to see whether a train was coming, nor made 
an attempt to flag the train. 

The verdict and judgment were for the defendant, and 
the assignments of error presented by the apppellant have 
relation to the giving and refusal of certain instructions 
by the trial court. We believe that a sufficient reference 
to the evidence has been made for the proper understanding 
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of the theory of the case as it was submitted by the instruc- 
tions. 

The court in the instructions defined negligence and con- 
tributory negligence, stated that the burden of proof was 
upon the defendant to prove any contributory negligence 
on the part of plaintiff, and stated in proper terms the 
rule of comparative negligence. The plaintiff contends 
that there was no evidence sufficient to authorize the sub- 
mission to the jury of the questions of contributory negli- 
gence or of comparative negligence. We do not think this 
contention is sustained, because in this same connection the 
court gave an instruction which was requested by the 
plaintiff, and which we also think was proper to be given, 
covering the application of the doctrine of ‘“‘the last clear 
chance”’ as applied to the duty of the defendant’s engineer 
in the operation of the train on approaching the place of 
the accident, and thereby authorized the jury to determine 
whether the engineer, by the exercise of reasonable care 
and precaution under the circumstances in looking ahead, . 
could have ascertained that the cattle were upon and about 
the track and in a position of danger, and could have there- 
upon stopped his train and avoided the collision. We think 
it clear that the plaintiff was on the ground and knew of 
the possible danger before the train approached, and that 
it was entirely proper to submit the question to the jury 
whether he on his part exercised reasonable care and pre- 
caution in looking for the approaching train or in attempt- 
ing to signal the same. The duty apparently lay upon both 
the plaintiff and the engineer, seeing and appreciating the 
danger, to do what they reasonably could do to avoid the 
consequences, and the question whether they had done so 
was properly submitted by the court. 

Appellant makes further complaint that there was error 
in the giving of instruction No. 9, in that it improperly 
limited the application of the previous instruction which 
submitted the rule of “the last clear chance.” This in- 
struction No. 9 was to the effect that it was not incumbent 
upon the engineer in the exercise of reasonable care to com- 
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mence to stop his train simply because the cattle were upon 
the right of way, if they were in no place where injury to 
them could be reasonably expected, but was only required 
to do so if or when the cattle were in such position as 
would cause a reasonably prudent person to believe that 
they were in danger of injury. This, we think, correctly 
stated the law and was properly explanatory of the appli- 
cation to be made of the doctrine stated in the previous 
instruction. 

The assignment of error upon the refusal of the court to 
give instruction No. 3 requested by plaintiff cannot be sus- 
tained, because that instruction, as tendered, both omits 
the quality of reasonableness as applied to the care to be 
exercised by the engineer in keeping a lookout and in stop- © 
ping the train, and submits only the question whether it 
was possible for him to have seen the cattle on the track 
and to have stopped the train. It was also objectionable 
in that the first paragraph charges the jury that as a mat- 
- ter of law it would have been negligence on the part of the 
engineer not to see the stock if he had looked where the 
view was unobstructed at least 40 rods before reaching the 
_point. This instruction was therefore properly refused, 
as was also No. 4, which, although it had reference to the 
cattle having been frightened and caused thereby to run 
upon the crossing, also contained a clause to the effect that 
the defendant was as a matter of law required to keep the 
grounds at which the accident occurred fenced. This mat- 
ter of fencing was the principal issue in the case, and the 
element of the cattle being upon the crossing was, we think, 
sufficiently covered by the other instructions. 

The appellant further argues that the court erred in sub- 
mitting to the jury the question whether the grounds at 
the station were such as were by law required to be fenced, 
and insists that the court should have determined that ques- 
tion as a matter of law and told the jury that the defend- 
ant railroad company was required to keep its right of way, 
at the point in controversy, fenced. Upon this question 
the court stated to the jury the requirements of the stat- 
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ute as interpreted by previous decisions of this court, and 
left it to the jury to determine whether, under the circum- 
stances of their use, the station or grounds in question were 
such as were required under the law to be fenced. No com- 
plaint is made as to the form of the instructions by which 
this question was submitted, the complaint being solely as 
to the submission of the question for the determination of 
the jury; and it is urged that the court in its interpreta- 
tion of the statute by former decisions broadened the scope 
thereof and added certain exceptions which were not with- 
in the legislative contemplation. It might be sufficient in 
this regard to say that the statutory interpretation criti- 
cized was made 20 years ago; and if the court was wrong 
in determining the intent of the legislature, that body has 
had ample opportunity to remedy the error by corrective 
legislation. Not having done.so, we must assume that the 
court was correct in its interpretation. Nor do we think 
that the determination of this present case shall serve to 
widen or extend the application of the rules already made. 
The case in that regard is, we think, governed by the deter- 
mination of this court in the case of the Chicago, B. & Q. 
R. Co. v. Seveek, 72 Neb. 793, 799; and is also supported 
by Rosenberg v. Chicago, B. & Q. R. Co., T7 Neb. 663; Cole 
v. Duluth, S. S. & A. R. Co., 104 Wis. 460. 

Finding no error in the record, the judgment of the trial 
court is : 
AFFIRMED. 


Note—See Railroads, 33 Cyc. pp. 1307, 1313, 1320. 


C. A. TAYLOR, APPELLANT, V. JOSEPH S. SWANSON ET AL., 
APPELLEES. 


FILED JULY 7, 1924. No. 22842. 


1. Bills and Notes: DEFENSE OF FRAUD: BURDEN OF Proor. ‘Where 
fraud in the inception of a note is pleaded as a defense and 
supported by proof, in any action by an indorsee against the 
maker, the burden is on the plaintiff to show he is a bona fide 
holder.” Central Nat. Bank v. Ericson, 92 Neb. 396. 
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2. Evidence examined, and held to support the judgment of the trial 
court. 


APPEAL from the district court for Custer county: BRU- 
NO QO. HOSTETTLER, JUDGE. Affirmed. 


Kelly & Schnell and N. T. Gadd, for appellant. 
Sullivan, Squires & Johnson, contra. 


Heard before MoRRISSEY, C. J., LETTON, DAY and 
THOMPSON, JJ., and BLACKLEDGE, District Judge. 


BLACKLEDGE, District Judge. 

This is an action to recover upon two certain promissory 
notes for the principal sums, respectively, of $3,750 and 
$250, dated September 30, 1920, signed by the defendants 
Swanson and payable to the Bank of New Hampton. The 
defense pleaded is fraud in the inception of the notes, and 
in the procurement of the original of which the two notes 
in suit were given in renewal, and a denial that plaintiff 
is a holder in due course. 

A jury was waived in the district court, and upon trial 
the findings and judgment were for the defendants, from 
which judgment the plaintiff prosecutes this appeal. 

The notes in suit are the result of certain transactions 
which began in September, 1919, wherein C. E. Tennant 
and D. E: Morefield, acting together and claiming to be 
agents of the Douglas Motors Corporation, purported to 
sell to the defendants certain of the capital stock of said 
corporation, for which, but without delivery of the stock, 
they secured two notes of the defendants, each in the sum 
of $3,750 and payable to the Douglas Motors Corporation. 
It seems that Tennant and Morefield each took one of said 
notes, but we are here concerned with the one only which 
was indorsed “Without recourse, Douglas Motors Corpo- 
ration, by D. E. Morefield, Agt.” 

There is no substantial dispute in the record that these 
original notes were fraudulently obtained. The Douglas 
Motors Corporation never received the notes nor had any- 
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thing to do with them, and did not know of the transac- 
tion until about January, 1921, when the controversy arose 
respecting the payment of the renewal notes which are in- 
volved in this suit. 

Morefield does not seem to have had any connection with 
the handling of this original note after his indorsement 
thereof. Tennant resided at New Hampton, Missouri, and 
was a brother-in-law of L. V. Taylor. They were both na- 
trons of the Bank of New Hampton, and L. V. Taylor at one 
time was a stockholder therein. C. A. Taylor, the plain- 
tiff, is a brother of L. V. Taylor and they were connected 
in. business in various ways. Immediately following the 
maturity of the original note here mentioned, the defend- 
ants received a notice from the Bank of New Hampton to 
the effect that the note was due at that bank, and in Sep- 
tember, 1920, L. V. Taylor appeared at their residence in 
Westerville, Nebraska, having in his possession the orig- 
inal note, and represented to the defendants that he was 
acting for the Bank of New Hampton, the owner of the 
note, and desired to get payment thereof. The negotiations 
resulted in the giving of the two notes in suit which were 
made September 30, 1920, payable to the Bank of New 
Hampton. 

In his testimony the cashier of that bank states that 
the bank had possession of the note of $3,750 together with 
some other notes. He said: “I do not know when they 
brought them here. * * * I know we had them and I 
understood we were holding them as collateral for indebt- 
edness of Taylor and Tennant.” With reference to the 
notes in suit he states: “I can’t remember the transac- 
tion. * * * This is my handwriting, indorsing to L. V. 
Taylor, without recourse, Robert E. Maple, Ass’t Cashier.” 
“Q. Was your bank ever the owner of those two notes? 
A. Not to my knowledge. Q. Can you tell how this in- 
dorsement came to be made? A. Well, my memory is that 
Taylor presented the notes to me. My best recollection is 
that L. V. Taylor brought the two notes to the bank signed 
by the Swansons, one for $3,750, and the other for $250. 


406 NEBRASKA REPORTS. [VoL. 112 


Taylor v. Swanson. 


They had been drawn on their face to the Bank of New 
Hampton, but the Bank of New Hampton did not own them 
and did not claim to own them, but they belonged to L. V. 
Taylor, and, as I recollect it, I then indorsed these notes 
over to L. V. Taylor by placing on the back thereof the 
words ‘Indorsed to L. V. Taylor, without recourse, R. E. 
Maple, Ass’t Cashier. Q. Did L. V. Taylor have any au- 
thority from the Bank of New Hampton to take these re- 
newal notes to the Bank of New Hampton? A. Not that I 
know of. Q. The Bank of New Hampton at no time claimed 
to own these notes? A. No. Q. Neither the original nor 
the renewals? A. No. Q. They were at the time of the 
renewal the property of Taylor? A. Yes. Q. Were these 
notes, originals or renewals, ever carried on the books of 
the bank? A. Not credited on the books of the bank.” 

The testimony of L. V. Taylor does not explain how he, 
or he and Tennant, became possessed of the original note. 
The testimony of neither of the Taylors satisfactorily ex- 
plains how C. A. Taylor, plaintiff, can claim as a holder in 
due course. It shows, in fact, that the consideration which 
he claims he gave was not parted with until after he had 
notice of the defenses by the defendants to the notes. In 
such case he was not a holder in due course. Minatare 
Bank v. Wilson, ante, p. 216. It was testified by the 
president of the Douglas Motors Corporation that it had 
no knowledge of the transaction until in January, 1921, 
that Tennant was never an agent of the corporation for any 
purpose, Morefield was an agent with limited authority, 
and neither of them had any authority to indorse or trans- 
fer negotiable paper made to the corporation. The plain- 
tiff claims as a transferee from L. V. Taylor, but his testi- 
mony does not support the bona fides of his claim. L. V. 
Taylor went to the defendants upon the basis that he was 
representing the Bank of New Hampton, a holder in due 
course, and the defendants, so far as disclosed by the rec- 
ord, knew no different until at a later period, and have 
been sufficiently prompt in asserting their defenses. 

An unauthorized indorsement for the Douglas Motors 
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Corporation would not convey title. Hamilton Nat. Bank 
v. Nye, 37 Ind. App. 464, 117 Am. St. Rep. 338. Fraud hav- 
ing been shown in the inception of the note, the burden was 
upon the plaintiff to establish his status as a holder in due 
course. Comp. St. 1922, sec. 4670; Central Nat. Bank v. 
Ericson, 92 Neb. 396. The taking of a renewal note is not 
payment of the debt in the absence of a specific agreement 
between the parties to that effect, and without which the re- 
newal note is open to all defenses which might have been 
made to the original note. Auld v. Walker, 107 Neb. 676; Ne- 
braska State Bank v. Walker, 111:Neb. 203. 

A careful consideration of the record is convincing that 
the district court reached the right conclusion in this case, 
and its judgment is 

AFFIRMED. 


Note—See Bills and Notes, 8 C. J. p. 984, sec. 1292; p. 
1046, sec. 1358. 


FARMERS & MERCHANTS BANK, APPELLEE, V. R. C. ALDER- 
MAN ET AL., APPELLANTS. 


FILED JULY 7, 1924. No. 22854. 


Banks and Banking: AUTHORITY OF CASHIER: ESTOPPEL. Where 
the entire management of a bank is entrusted to the cashier, 
the bank will not be heard to deny the authority of the cashier 
to do an act in the corporate behalf which the charter or law does 
not prohibit and forbid a cashier to do. 


ApPEAL from the district court for Douglas county: AR- 
THUR C. WAKELEY, JUDGE. Affirmed on condition. 

McKenzie, Burton & Harris, for appellants. 

P.N. Johnston and R. A. Van Orsdel, contra. 

Heard before Morrissey, C. J., LETTON, ROSE and 
THOMPSON, JJ., and BLACKLEDGE, District Judge. 


BLACKLEDGE, District Judge. 
Action by Farmers & Merchants Bank of Walton, Ne- 


408 | NEBRASKA REPORTS. _[Vo. 112 


Farmers & Merchants Bank v. Alderman. 


braska, against R. C. Alderman and his wife, Daisy D. Al- 
derman, upon a promissory note executed by them January 
1, 1921, to L. A. Berge as payee, it being alleged that the 
plaintiff became the owner in due course of the note before 
its maturity. 

It appears without dispute in the evidence that Berge, 
the payee, was cashier and sole managing officer of the 
bank, having full charge of its business. The note is in- 
dorsed in blank by the pencil signature of Berge, and under 
his direction, on or about January 12, it was entered as a 
note of the bank in its register of bills receivable, Berge 
given credit in his individual account for the amount there- 
of and the note thereafter carried as a bank asset upon 
its books. The note matured March 1, 1921, and on March 
21 Berge, with the note in his possession, called on the 
makers, where Alderman was in business in Omaha, for 
the purpose of making collection. 

Alderman being unable to pay in money, after some ne- 
gotiations they entered into a written agreement as fol- 
lows: 

“This is to show that I have this day’purchased from R. 
C. Alderman, one Ford Sedan car, formerly owned by one 
W. N. Hill of Omaha, who is to send me a bill of sale within 
a few days, and as soon as received, I am to mail him his 
$1,000 note signed by himself, and of which is in full settle- 
ment of all accounts between us and the F. & M. Bank, 
Walton, Neb. 

“L. A. Berge, 
“R. C. Alderman.” 

The bill of sale was duly sent by Alderman and received 
by Berge, who took possession of the automobile, but failed 
to cancel or deliver to Alderman his note. The following 
May the bank was taken in charge by the state department 
of banking. The note in controversy was in the bank, and 
Alderman refusing payment and claiming payment to have 
been made by the transaction evidenced by the writing 
above set out, this case was commenced July 12, 1921. 

Upon the trial the district court, under the theory that 


VoL. 112] JANUARY TERM, 1924. 409 


Farmers & Merchants Bank v. Alderman. 


Berge as cashier of the bank had no authority to bind it 
by taking the automobile in payment of the note, instructed 
the jury that, if they should find plaintiff was the owner of 
the note at the time of said transaction, then the verdict 
should be for the plaintiff for the amount due on the note. 
Under the evidence this was tantamount to an instruction 
to find for the plaintiff. 

Without in any way recognizing a broader power or au- 
thority in the cashier of a bank than is indicated by the 
cases cited in argument (Bank of Commerce v. Hart, 37 
Neb. 197; Jones v. First Nat. Bank, 3 Neb. (Unof.) 73; 
State v. American State Bank, 108 Neb. 98), we think it 
clear that this case rests upon somewhat different princi- 
ples. Here the cashier was in complete control of the af- 
fairs of the bank as its managing officer and conducted its 
business. The bank had authority to make such a settle- 
ment. The maker dealt with the only person known to him 
to have, or to have had, any connection with the note as 
payee or owner. He had the note in possession, after ma- 
turity, with nothing upon it to indicate any limitation of 
his authority. If it was the property of Berge, he undoubt- 
edly had authority to make the settlement. If it was the 
property of the bank, Berge also was the only person con- 
' ducting the business of the bank. Alderman is not shown 
to have had any knowledge of the entries in the bank’s books 
in reference to the note, or any notice that the bank claimed 
to own it. His explicit denial in this regard is not contra- 
dicted. It is urged that, because Alderman caused to be in- 
serted in the writing when it was executed the final words, 
“and the F. & M. Bank, Walton, Neb.,” notice should be 
imputed to him of some conflicting interest on the part of 
the bank; but, under the circumstances, and it being known 
that Berge, to whom the note was originally made, was 
also conducting the business of the bank, we consider that 
request on the part of Alderman as no more than reason- 
able precaution in which any prudent business man would 
be justified. The results show it to have been wise. It 
was, therefore, immaterial whether in the settlement, evi- 
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denced by the writing hereinbefore set out, Berge was act- 
ing for himself or for the bank. His authority was appar- 
ent and sufficient in either case and the owner was bound by 
his act. Davenport v. Stone, 104 Mich. 521, 53 Am. St. Rep. 
467. The defendant in good faith parted with a valuable 
consideration and, not being chargeable with negligence or 
with notice of conflicting claims, should not be made to suf- 
fer the loss. 

But for the fact that it appears in the record that the 
proceeds of a subsequent sale of the automobile in the sum 
of $398.55 came into the hands of defendant, and was orig- 
inally tendered by him in this suit, the judgment should 
be reversed, with directions to enter a judgment for de- 
fendant. Upon this item there is, likewise, no conflict of 
testimony. The defendant’s statement to the effect that, 
after having made his answer and tender thereby, the bank 
refusing to accept it, he applied the money on some other 
disconnected account due to him from Berge, who, although 
named as a party, was not served with process and never 
appeared in the suit, cannot be allowed to control its dis- 
position here. The right result will be reached and a ter- 
mination of the litigation hastened by allowing plaintiff to 
file within 20 days a remittitur in this court of all its judg- 
ment as of the date thereof, in excess of said $398.55. If 
so filed, the judgment will be affirmed for that sum; other- 
wise it will be reversed and remanded for further proceed- 
ings. 

AFFIRMED ON CONDITION. 


Note—See Banks and Banking, 7 C. J. p. 539, sec. 142. 


HowaArp G. HARRIS, APPELLANT, V. THOMAS B. MCPHERSON, 
APPELLEE. 


FILED JULY 7, 1924. No. 22870. 


1. Judgment: Res Jupicata. “The judgment of a state court duly 
authenticated as perscribed by law, where there is jurisdiction, is 
conclusive as an adjudication upon the subject-matter of the 
suit.” Keeler v. Elston, 22 Neb. 310. 
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: Ex Parte AFFIDAVIT: ADMISSIBILITY. The ex parte 
affidavit of E. H. C. was inadmissible under the rules of evidence, 
and its admission in evidence at the trial was error. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JUDGE. Reversed. 


McGilton & Smith, for appellant. 
Baker & Ready, contra. 


Heard before MorrIssEy, C. J., DAY, GooD, and THOMP- 
SON, JJ., and BLACKLEDGE, District Judge. 


BLACKLEDGE, District Judge. 

This action was instituted to recover upon a foreign judg- 
ment rendered October 20, 1915, in the circuit court for 
Atlantic county, New Jersey, in favor of plaintiff and 
against defendant. That action was based upon a promis- 
sory note executed by defendant to E. H. Cuthbert and by 
him transferred to plaintiff. In the New Jersey court no 
process was served upon defendant, but an attorney of 
that state appeared and filed answer in his behalf. There- 
after upon notice, and defendant failing to show facts en- _ 
titling him to defend therein, the answer was found to be 
frivolous and a judgment was entered against the defend- 
ant for the amount of the note. 

In this action the defense pleaded was that the New Jer- 
sey court had no jurisdiction of the defendant because of 
the want of authority of the attorney to answer or enter 
appearance therein for the defendant. Counsel for both 
parties state that the question whether the attorney ap- 
pearing for defendant in that court was, or was not, au- 
thorized to so appear was the only issue in the case. The 
trial court submitted but the one question for the deter- 
mination of the jury. The verdict was for the defendant, 
and the plaintiff has appealed. 

At the trial, over the objection of plaintiff, the defend- 
ant was permitted to testify to the circumstances, as he 
claimed them to be, of the giving of the note upon which 
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the original suit was based, and that the same was without 
consideration. Defendant was further permitted, in de- 
tailing a conversation between himself and Cuthbert and 
the attorney, which took place in December, 1917, and in 
which the matter under discussion was what had taken 
place between the same parties in August, 1915, in refer- 
ence to the employment of the attorney to act in the suit 
then pending in the New Jersey court, to introduce in evi- 
dence an affidavit of Cuthbert made in October, 1916, stat- 
ing his version of the transactions of August, 1915. 

These rulings are assigned as error and we think the 
assignments must be sustained. It is elementary that in 
such a suit there can be no inquiry which seeks to go be- 
hind the original judgment and reconsider the cause or de- 
fense upon which it was based. The judgment of a court 
of a sister state, properly authenticated, is, in the courts 
of this state, conclusive upon the subject-matter of the suit. 
Such evidence was not pertinent to the question of employ- 
ment or authority of the attorney, in the suit upon the note 
after its maturity, and appellee’s argument that it was prop- 
er for the purpose of showing the relationship of the par- 
ties concerned in the original transaction does not carry 
’ weight. Its admission indicated to the jury the propriety 
of consideration by them of what they might believe to be 
the merits of the original case and was, we think, preju- 
dicial. Keeler v. Elston, 22 Neb. 310. So, also, was the 
admission of the Cuthbert affidavit. It was no part of the 
conversation. Cuthbert himself was there present. It was 
in use, apparently in argument in an effort to convince the 
attorney that he had acted beyond the scope of his employ- 
ment or instructions. The whole conversation could be 
material to defendant’s case only as it might develop some 
statement, or admission, contrary to the position assumed 
or statements made by the attorney in his earlier connec- 
tion with the case, which had gone to judgment two years 
before. Cuthbert does not testify on this trial, and his 
affidavit so received carried to the jury the weight of a 
sworn statement by him in reference to a material element 
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of the case, as to which plaintiff was deprived of the right 
of cross-examination. Its admission in evidence was error. 
Barton v. McKay, 36 Neb. 632. 

The evidence upon the real issue, pertaining to the au- 
thority of the attorney to make the appearance in the New 
Jersey court, was conflicting and it was proper that that 
question should be submitted to the jury. We cannot deter- 
‘mine to what extent the jury, in arriving at its conclusion, 
‘may have been influenced by the testimony erroneously ad- 
mitted as hereinbefore pointed out, and the judgment of 
the trial court must, therefore, be reversed and the cause 
remanded for a new trial. 

REVERSED AND REMANDED. 


FARMERS STATE BANK OF PETERSBURG, APPELLEE, v. TOM 
ANDERSON ET AL., APPELLANTS. 


FILED JULY 7, 1924. No. 22718. 


Chattel Mortgages: SALE By MorTGAGoR: RIGHT TO PROCEEDS. When 
a sale by the mortgagor of mortgaged chattels is made with 
the consent of the mortgagee, the former agreeing to apply the 
proceeds upon the mortgage debt, the mortgagor becomes the 
agent of the mortgagee with reference to such proceeds, which 
may be recovered by the mortgagee from any person having 
possession thereof not having a lawful claim thereto under or 
through the mortgagor. ¥ 


APPEAL from the district court for Boone county: FRED- 
ERICK W. BUTTON, JUDGE. Affirmed. 

H. Halderson, for appellants. 

Vail & Flory, contra. 

Heard before MORRISSEY, C. J., ROSE, LETTON and DEAN, 
JJ., and REDICK, District Judge. 


REDICK, District Judge. 
This is an action brought by the plaintiff, Farmers State 
Bank of Petersburg, against the defendant, Newman Grove 
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State Bank, to recover the proceeds of a sale of 20 head of 
steers upon which plaintiff held a chattel mortgage secur-- 
ing a note of one Tom Anderson, who is also made defend- 
ant, but the contest is between the banks. Jury was waived 
and tria! to the court resulted in judgment for plaintiff. 
Defendant, Newman Grove State Bank, appeals. 

The mortgage was dated November 10, 1919, and pur- 
ported to cover 44 head of steers in the possession of the 
mortgagor in Boone county, Nebraska, to secure a note for 
$2,112.44. The mortgage was duly filed for record No- 
vember 11, 1919, and later assigned to the plaintiff. March 
1, 1920, Anderson executed a mortgage on 60 head of cat- 
tle, 12 head of horses, 100 head of hogs, purporting to be 
all the live stock he owned, also 140 acres of corn in field, 
to secure a note of $1,733 due January 1, 1921, which mort- 
gage and note were subsequently assigned to the Newman 
Grove State Bank. Shortly prior to December 6, 1920, 
an arrangement was entered into between Anderson and 
' the Farmers State Bank that Anderson should ship the 
cattle to Omaha to be sold, and apply the proceeds upon 
the note of the plaintiff. In pursuance of such arrange- 
ment Anderson shipped 20 head of steers, and one heifer 
not covered by plaintiff’s mortgage, to the Interstate Live 
Stock Company at Omaha, in his own name, and on Decem- 
ber 6, 1920, 18 head of steers and the heifer were sold on 
the market, the’ net proceeds of said sale amounting to 
$1,015.26, which was deposited by the commission company 
in the Stock Yards National Bank of South Omaha to the 
credit of the Newman Grove State Bank. December 7 
one steer was sold, netting $53.80, and on December 13 
the last steer was sold, netting $45.95, the proceeds being 
treated in the same manner as the first sale. Notice of 
these credits having been received by the Newman Grove 
State Bank, they were credited to the checking account of 
Tom Anderson as follows: December 7, $1,015.26; De- 
cember 10, $53.30; December 15, $45.95. December 9, 
1920, Anderson gave his check on the Newman Grove State 
Bank payable to the Farmers State Bank for the proceeds 
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of the first two sales, to wit, $1,068.56, which check was 
presented for payment, the date not being shown, and pay- 
ment refused and the check protested December 13, 1920. 
December 20 Anderson gave his check on the Newman 
Grove State Bank payable to the Farmers State Bank for 
the proceeds of the last sale, $45.95, and the same was paid. 
The excuse given by defendant bank for refusing payment 
of Anderson’s check for $1,068.56 is that on December 10, 
1920, it had applied that amount upon the note of Ander- 
son held by the bank. There is in the evidence a charge 
slip dated December 10, 1920, purporting to evidence such 
application of funds, though the same is stamped paid De- 
cember 11, and appears upon the ledger account of An- 
derson under date of December 12. As the date of pre- 
sentment of Anderson’s check payable to plaintiff is not 
shown, it is impossible to determine with accuracy whether 
the application of the fund to defendant’s note was made 
after that fact, and so the rights of the parties in such sit- 
uation need not be discussed. 

The precise question for determination is whether or 
not a mortgagee of chattels who has consented to their sale 
by the mortgagor upon the latter agreeing to apply the 
proceeds of such sale in satisfaction of the note secured by 
the mortgage may claim such proceeds in the hands of a 
bank in which without the knowledge or consent of the 
mortgagor the same have been deposited in the name of 
mortgagor, as against a claim of the bank to apply the same 
upon an indebtedness to it of the mortgagor, which is not 
yet due, without any direction from him so to do. 

It is contended by defendant that the mortgagee, by con- 
senting to a sale by the mortgagor, waived his mortgage 
lien. This is undoubtedly good law so far as any claim 
of the mortgagee against the chattels is concerned, as was 
distinctly held in Seymour v. Standard Live Stock Com- 
mission Co., 110 Neb. 185, but there is no such question 
here—the mortgagor had the right to sell and title passed 
to the purchaser—the present dispute concerns only the 
proceeds of the sale. The mortgage to plaintiff covered all 
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the steers in the possession of Anderson at its date, and 
cases cited by defendant holding a descriptior. too indefi- 
nite because the mortgagor had a large number of other cat- 
tle to which the description in the mortgage might apply 
are not in point. The record of plaintiff’s mortgage was 
constructive notice to defendant at the time it purchased 
the note and mortgage held by it, and it must therefore be 
charged with knowledge that, as to 44 head of steers or 
some lesser number, its mortgage was a second lien. 

Defendant’s position is that the first mortgagee, by con- 
senting to the sale by the mortgagor, waived the lien of 
the first mortgagee, and that the lien did not follow the 
proceeds. It cites a number of cases from this state (Little- 
john v. Pearson, 23 Neb. 192, Drexel v. Murphy, 59 Neb. 
210, and Seymour v. Standard Live Stock Commission Co., 
110 Neb. 185), but the first two of those cases were replevin 
actions for the recovery of the mortgaged property, and 
the last one, an action of conversion against the commis- 
sion company which made the sale. It is clear in such cases 
that, as to persons dealing with the property in reliance 
upon actual or apparent authority of the mortgagee to the 
mortgagor to make the sale, the same was valid and the 
mortgagee must be held to have waived his lien. 

New England Mortgage Security Co. v. Great Western 
Elevator Co., 6 N. Dak. 407, was an action against the pur- 
chaser of grain covered by the chattel mortgage, to the sale 
of which the mortgagee had consented, to recover the sale 
price, and has no application here. 

The case upon which defendant seems principally to rely 
is-Smith v. Crawford Courty State Bank, 99 Ja. 282. where 
it was sought to recover from the defendant bank the pro- 
ceeds of the sale-of mortgaged cattle, made with the con- 
sent of the mortgagee upon the agreement by the mortga- 
gor that he would apply the proceeds to the payment of 
the plaintiff’s mortgage. Instead of complying with his 
agreement, the mortgagor deposited the proceeds in de- 
fendant bank, which, with the consent of the mortgagor, 
applied a portion of said proceeds to a second mortgage 
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held by the bank, the mortgagor giving his check to the 
plaintiff for the balance, some $2,000, which was paid, but 
which was insufficient to satisfy the first mortgage, and 
the court held that under these circumstances the defend- 
ant, having made the application with the consent of the 
mortgagor, might retain the fund, saying: 

“In making the sale, then, Carvell (the mortgagor) was 
not acting as agent for plaintiff, but dealing upon his own 
account. The funds, therefore, which were the proceeds 
of the sale, were Carvell’s in so far, at least, that his dispo- 
sition of the same would bind plaintiff, he having assented 
to Carvell’s making the sale. They were not in any manner 
impressed with a trust character.” 

We are not entirely satisfied with this statement of the 
law though, as applied to the facts of that case, and, with 
the qualification stated, it may not be criticised. We think, 
however, that as between the parties the mortgagor was 
an agent of the mortgagee. It may be conceded that, in- 
asmuch as the title to mortgaged chattels remains in the 
mortgagor, and he was, therefore, dealing with his own 
property, the validity of the sale could not be disputed by 
the mortgagee upon the basis of any private understanding 
between him and the mortgagor. Nevertheless, we think 
when the mortgagor received the proceeds he held them as 
the agent of the mortgagee for the purpose of applying 
them upon the mortgage debt; and there seems to be no 
doubt but that, as between the mortgagor and mortgagee, 
the lien of the mortgage was transferred from the chattels — 
to the proceeds of the sale. This, of course, would not be 
binding upon any one who in the ordinary course of busi- 
ness received the proceeds from the mortgagor without no- 
tice of the condition under which he held them; and if the 
mortgagor used the same to pay a debt to such person or 
made any other similar disposition of them contrary to his 
obligations as agent, the mortgagee would have to look ex- 
clusively to the mortgagor for payment of his debt. As we 
said in the Seymour case above cited: “By this permis- 
sion Wytaske (mortgagor) was made the agent of the mort- 
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gagee to sell and account for the proceeds, and a failure 
on his part to carry out the confidence reposed in him can 
only concern the mortgagee who trusted him.” The rea- 
sons for this are well stated in the case of Tanner v. Lee, 
121 Ga. 524, in which it was held: “If without notice of 
another’s claim thereto a creditor receives money from 
his debtor in payment of a preexisting debt, the true own- 
er cannot thereafter compel such bona fide creditor to ac- 
count therefor.” The rule is founded upon the proposition 
that the one lawfully receiving currency from another is 
under no obligation to trace the payer’s title, for if it were 
not so the creditor could never be certain that his debt was 
paid. 

We think, however, a different question is presented in 
the case at bar. The fund was not received by defendant 
bank from Anderson, nor with his knowledge or consent. 
The bank simply found itself in possession of the fund and 
assumed that Anderson had sent it there. While it is al- 
leged in the answer that “Anderson requested that the pro- 
ceeds be used for payment of said (defendant’s) note and 
that the amount of stock shipment returned be indorsed on 
said note,” there is no evidence to sustain that allegation, 
but the facts as established by the evidence are as follows: 
Anderson had dealings with the defendant bank up to May 
20, 1919, at which date his account was closed. There is 
evidence that he wrote a letter to the commission company 
said to contain instructions to send the proceeds to the 

plaintiff bank, but the letter was not introduced, and that 
matter, if true, cannot be considered. He has testified, how- 
ever, that he gave no instructions to the commission com- 
pany to send the proceeds to the Newman Grove State 
Bank, and it is a fair inference from the evidence that the 
proceeds were so transmitted by mistake of the commis- 
sion company, but in accordance with the course of pre- 
vious dealings it had with Anderson. Anderson had no 
account with defendant bank from May 20, 1919, until the 
fund in question was deposited there on December 7, 1920, 
as above detailed. Anderson had no knowledge of such de- 
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posit until he received notice thereof through the mail from 
the commission company, when he at once executed and 
delivered his check upon defendant hank, dated December 
9, to plaintiff for $1,068.56 in compliance with his agree- 
ment. After the issuance of this check the defendant ap- 
plied the fund to the payment of its debt not yet due from 
Anderson. Whether such application was made before 
or after the presentment of the check is not certain. 

We are, therefore, to determine whether or not under 
this state of facts the bank had a right to make such appli- 
cation. It may be conceded, although we do not decide the 
question, that if Anderson had consented to such applica- 
tion or had drawn his check in favor of the defendant bank 
and delivered the same to be applied upon said indebted- 
ness. the plaintiff could not question the transaction; but 
we are clearly of the opinion that without authority from 
the mortgagor, and the bank’s position not having been al- 
tered to its detriment. the claim of plaintiff to the fund in- 
trusted to its agent, and found in the possession of defend- 
ant under the circumstances shown, is superior to the claim, 
if any. of defendant. It was claimed by the president of 
‘defendant bank that its debt became due at once upon the 
sale of the property by the mortgagor, but the mortgage 
contains no such condition and the mortgagee could follow 
the property into the hands of the purchaser. We have 
concluded that as between the plaintiff and defendant the 
proceeds of the sale of the cattle belonged to Me plaintiff, 
in law as well as in equity and justice. 

It is proper at this point to refer to the state of the plead- 
ings. The petition declared as for a conversion of the 
fund in question, alleging that the mortgagor and defend- 
ant bank connived together to have the proceeds sent to 
defendant bank. There is not a particle of evidence to sus- 
tain this charge, but on the contrary it appears that the 
mortgagor made every effort to keep his agreement with 
the plaintiff. The answer, as before stated, alleged a re- 
quest upon the part of Anderson that the fund be applied 
upon defendant’s mortgage, and there was no reply filed, 
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in which situation, ordinarily, such allegation would be 
taken as true. The evidence for defendant, however, dis- 
putes this allegation. It is to the effect that defendant had 
no communication with Anderson after the money was de- 
posited, and the only basis for the contention is that, at 
the time the note and mortgage were executed, Anderson 
stated that he would pay defendant when he sold the cat- 
tle. This is far different from a request to apply the pro- 
ceeds after the sale. The case appears to have been tried 
upon the theory that this was one of the disputed ques- 
tions. Under these circumstances the failure to file a reply 
should not be considered as an admission of the disputed 
fact. Furthermore, at the time the bank attempted to ap- 
ply the fund it had no knowledge that such fund represented 
the proceeds of the sale of any chattels covered by its 
mortgage. It simply presumed that such was the fact 
from the manner in which the proceeds came into its hands. 
If the defendant had no legal right to apply the fund in 
question as it did, as against the claim of the plaintiff, 
then its act in so doing was a conversion and the action is 
well brought on that theory; on the other hand, the judg- 
ment complained of may be sustained as an action for 
money received, to which the plaintiff had, in equity, a 
claim superior to that of the defendant. 

In any view of the facts established by the record, the 
judgment of the district court is right, and it would sub- 
serve no useful purpose to reverse the same and require 
another trial upon reconstructed pleadings, as in the end 
no different judgment could be sustained. 

AFFIRMED. 

Note—See Chattel Mortgages, 11 C. J. p. 633, sec. 347. 


JOHN T. MARCELL, APPELLEE, V. MIDLAND TITLE GUARAN- 
TEE & ABSTRACT COMPANY ET AL., APPELLANTS. 


FILED JuLY 7, 1924. No. 22876. 


1. Abstracts of Title: Omission or LigEN: Damaces. In an action 
by a purchaser of real estate against an abstract company for 
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failure to note in the abstract the existence of an attachment 
lien, later confirmed by judgment, the measure of damages is the 
amount of said judgment, with interest and costs, together with 
any reasonable expense of plaintiff in attempting to defeat such 
lien. 

2. Damages. In such case, the plaintiff may not permit the prop- 
erty to be sold and charge the abstract company with the in- 
creased expense made necessary in procuring title from the 
purchaser; it was his duty to reduce his damages as much as 
was reasonably possible. 


APPEAL from the district court for Douglas county: CarR- 
ROLL O. STAUFFER, JUDGE. Affirmed on condition. 


McKenzie, Burton & Harris, for appellants. 
Murphy & Winters, contra. 


Heard before MorrIssEy, C. J.. DAY, GooD and THOMP- 
SON, JJ., and REDICK, District Judge. 


REDICK, District Judge. . 

This is an action brought by the plaintiff against the 
defendant abstract company and the sureties on its bond 
for the purpose of recovering damages occasioned plain- 
tiff by the failure of the abstract company to note in its ab- 
stract the existence of an attachment lien. The facts as 
disclosed by the evidence are, substantially, that plaintiff 
purchased from one Lulu Headington eight lots, relying 
upon abstracts prepared and certified by the defendant ab- 
stract company; that the abstracts noted the pendency of 
a certain suit in the district court for Douglas county against 
plaintiff’s vendor, but failed to show the issuance and levy 
of an attachment therein upon a portion of said lots; that 
after plaintiff had completed his purchase he discovered 
said attachment lien, and notified the abstract company 
that he would hold them responsible for any damages he 
might suffer in consequence thereof. Plaintiff lost the deed 
by which the lots had been conveyed to him before the same 
had been recorded, and, being unable to get in touch with 
the vendor and secure another deed, filed a petition of in- 
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tervention in the attachment suit by which he sought to 
defeat the claim of the plaintiff therein and to secure a 
decree quieting his title to the lots against the defendant, 
his vendor. February 2, 1920, judgment went for plain- 
tiff in the attachment suit for $160 and costs, $30.40. In 
the same suit a decree on the petition of intervention quiet- 
ing plaintiff’s title was rendered July 3, 1920. Plaintiff 
expended $25 for costs in defending said attachment suit. 
An order of sale was issued under said attachment and a 
portion of plaintiff’s lot sold for the sum of $210, of all of 
which proceedings plaintiff notified defendant abstract com- 
pany in time to have prevented the sale. Plaintiff made 
no effort to pay the judgment or purchase the property at 
the sale, but permitted it to be sold to the plaintiff in the 
attachment suit, and after the sale was confirmed bought 
the lots from the purchaser at the sale, paying therefor the 
sum of $400, which he testifies was the lowest price at 
which he could secure the title. Upon the completion of 
the evidence in the court below, each party moved for a 
directed verdict, and thereupon the jury were discharged, 
and a finding and judgment rendered for the plaintiff for 
the sum of $473, and costs, made up of the following items: 
$400 paid by plaintiff to secure the title, $25 expenses, and 
interest on said sums. Defendant appeals. 

A number of questions are discussed in the briefs, but 
the only one which we deem necessary to consider concerns 
the measure of damages. The general rule in this class of 
cases is that plaintiff is entitled to recover the amount of 
the incumbrance plus any reasonable expense to which he 
may have been subjected in removing it. Chase v. Heaney, 
70 Ill. 268; Morange v. Mix, 44 N. Y. 315. But plaintiff 
claims that, by reason of the fact that defendant was noti- 
fied of the entire proceedings, it was defendant’s duty to 
remove the incumbrance and prevent the sale of the prop- 
erty, and that plaintiff was required to do nothing except 
to give notice to defendant as he did. We cannot agree with 
this proposition. It is a well-established rule in this state 
that, where there has been a breach of a contract by one 
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party resulting in loss to the other, it is the duty of such 
other party to take all reasonable steps to reduce the amount 
of his damages. Uhlig v. Barnum, 43 Neb, 584. The rule 
is the same in actions sounding in tort. 13 Cyc. 71. In the 
present case the plaintiff, at any time before confirmation 
of sale, might have paid the judgment and relieved his 
property of the lien, and we think it was his duty so to do. 
His failure to take this step was probably due to the fact 
that, owing to the loss of his deed, he had not yet procured 
title, but for this situation defendant was in no way re- 
sponsible. The failure of the defendant to pay off the lien 
did not relieve the plaintiff from his duty in that regard 
and render the defendant liable for the increased loss 
which, in the event of the failure of plaintiff and the pur- 
chaser at the sale to agree upon terms, might have resulted 
in the loss of the property. The case at bar differs from 
Security Abstract of Title Co. v. Longacre, 56 Neb. 469, for 
in that case the property had been sold and sale confirmed 
before plaintiff discovered the existence of the lien. As 
was suggested in the opinion, at page 474, if the plaintiff 
had purchased the property under the prior mortgage and 
thus wiped out the attachment lien, it would have been an 
independent transaction of which the defendant could not 
claim the benefit. So here, the purchase of the outstand- 
ing title was an independent transaction with the expense 
of which, or the consequent loss to plaintiff, the defendant 
cannot be charged. ; 

We are of the opinion that the rule of damages adopted 
by the district court was erroneous, and that the judgment 
is excessive to the extent of $228.36. The amount of plain- 
tiff’s recovery cannot exceed the amount of the judgment 
and costs plus $25 expense, or a total of $215.40, with in- 
terest thereon to the date of the judgment herein, to wit, 
$29.24, or a total of $244.64. Upon the filing in this court 
by the plaintiff. within 20 days, of a remittitur in the sum 
of $228.36, judgment will be affirmed for $244.64, with 
interest at 7 per cent. from January 9, 1922, and costs; 
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otherwise, judgment will be reversed and the cause re- 
manded. 
AFFIRMED ON CONDITION. 


Note—See Abstract of Title, 1 C. J. p. 371, sec. 19; Dam- 
ages, 17 C. J. p. 767, sec. 96. 


ALFRED R. KEEFOVER, APPELLANT, V. JAMES VASEY ET AL., 
APPELLEES. 


FILep JULY 7, 1924. No. 23982. 


1. Master and Servant: EZMPLOYER’S LIABILITY ACT: EMPLOYERS 
OF FaRM LABORERS. Where a group of farmers combined in the 
purchase of a threshing machine for the purpose primarily of 
threshing their own grain, they and their employees while so 
engaged are not within the operation of the employers’ liability 
law, which excludes “employers of farm laborers.” 

s A Neither the fact that, prior to the 
accident to plaintiff, they had for compensation threshed grain 
of other farmers after their own threshing was finished. nor 
the fact that at the time of the accident they were engaged in 
threshing the wheat of a former part owner of the machine 
in compliance with a contract under which his share had been 
transferred for value to defendants, had the effect to convert 
defendants from their status as employers of farm laborers to 
that of conducting an independent commercial business. 

FARM LaBoRERS. fmployees threshing grain 
ona farm by means of a machine are engaged in farm labor 
ae with Miers so employed with a flail. 

* “Employers of farm laborers” as a 
class are ey exéluded from the employers’ liability law, 
and once the character of the labor is determined, no inquiry as 
to the occupation or commercial status of the employer is perti- 
nent. 


APPEAL from the district court for Gage county: LEON- 
ARD W. COLBY, JUDGE. Affirmed. 


McCandless & McGuire and Hazlett, Jack & Laughlin, 
for appellant. 


Sackett & Brewster, Sabin & Vasey and Rinaker, Kidd 
& Delehant, contra. 
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Lester L. Dunn and Dale P. Stough, amici curiz. 


Heard before Morrissey, C. J., DAY, Goop, and THOMP- 
SON, JJ., and REDICK, District Judge. 


REpDIcK, District Judge. 

This is a proceeding under the employers’ liability law to 
recover for the loss of an arm by the plaintiff while work- 
ing in connection with a threshing machine. Compensation 
was allowed by the commissioner, but on appeal to the dis- 
trict court the award was set aside, and plaintiff has ap- 
pealed to this court. 

At the outset we deem it appropriate to remark that 
the court has been greatly aided by the exhaustive briefs 
and logical oral argument of counsel for both parties. All 
the decided cases bearing upon the questions involved have 
been cited, and have been discussed and distinguished with 
great learning by counsel on both sides. - 

The facts out of which the controversy arises, with one 
unimportant exception, are without dispute. The defend- 
ants are all farmers carrying on their pursuits near the 
town of Liberty in Gage county, Nebraska. They are own- 
ers or operators of neighboring farms. Prior to 1920 the 
farmers in that vicinity had suffered considerable delay, 
and consequent loss of market, in having their small grain 
threshed by traveling threshers, and concluded it would be 
to their advantage to club together and purchase a thresher 
for the purpose of threshing their own grain, and in that 
year defendants Clopper and Vasey, with three other farm- 
ers, Bradley, Goin, and Norris, purchased the thresher 
in question, each owning a one-fifth interest, the arrange- 
ment being that each owner should pay into the “company” 
proportionately for the threshing work done for him. The 
thresher purchased was the smallest size but one, but large 
enough to take care of some outside work. Prior to 1928 
the machine was operated, threshing first for the owners 
and then for hire for others in the vicinity. Some changes 
oecurred in the personnel of the owners, and in February, 
1928, they were defendants Vasey, Clopper, Douglas (2), 
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Rounds, and Stahl. In that month Goin sold his interest 
to the defendants Douglas, which resulted in leaving a 
gap of several miles between the farm of Bradley and the 
other owners, and thereupon, February 19, 1923, an agree- 
ment was entered into whereby the defendants purchased 
the interest of Bradley in the machine for the sum of $150 
cash and the assumption of Bradley’s proportion of the 
purchase money note given for the machine, and on the 
condition insisted upon by Bradley that the defendants 
would thresh Bradley’s grain during the season of 1923 as 
the first work, free of charge, subject, however, to the fur- 
ther condition that if the cost of such threshing was more 
or less than $100, the difference should be adjusted. 

The plaintiff is a farmer, and for several years prior to 
the accident farmed an eighty-acre tract in the vicinity of 
the village of Liberty, spending about one-half of his time 
tending his own crop, the other half in working for his 
neighbors at odd jobs. During the first ten days of July, 
1923, he was engaged in working around for several of 
his neighbors, to wit: Defendant Vasey, one Emerson, and 
one McGuire, at a daily wage of $5. About July 16 he was 
employed by defendant Vasey to work with the thresher. 
His duties were first, to fix up the threshing machine and 
put it in running condition, and then to “tend the separa- 
tor.” His wages were not fixed until after the accident, 
when $5 a day was agreed upon. The thresher having been 
started up and tried out, on the morning of July 21 the 
work of threshing was commenced at Bradley’s farm, where 
some grain was threshed before dinner. After dinner, 
about 2 o’clock, something went wrong, the machine was 
stopped, and plaintiff, having made some repairs and sig- 
naled the engineer to go ahead, was attempting to fill an 
oil cup on the cylinder shaft, when the feeder belt sudden- 
ly broke, caught plaintiff’s right arm, and almost instantly 
jerked it off at the elbow, necessitating amputation between 
the elbow and the shoulder. 

The question for determination is whether or not plain- 
tiff’s injuries are compensable under the employers’ lia- 
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bility law of this state, and, specifically, whether or not 
plaintiff and defendants are excluded from the benefits of 
said law by the following provision thereof, being sub- 
division 2, sec. 3029, Comp. St. 1922, reading as follows: 

“(2) The following are declared not to be hazardous 
occupations and not within the provisions of this act; Em- 
ployers of household domestic servants and employers of 
farm laborers.” 

Our problem requires us to discover the intention of the 
legislature in the use of the four words “employers of farm 
laborers.” Our attention has not been called to any statute 
making use of these precise terms. In Iowa the excluding 
words are, “farm or other laborer engaged in agricultural 
pursuits ;’” Minnesota, ‘farm laborers ;” Utah, ‘agricultural 
laborers ;”’ Idaho, “agricultural pursuits; Michigan, ‘‘farm 
laborers ;” Indiana, “farm or agricultural laborers,’ and 
“employers of such persons;” and New York, “farm labor- 
ers.” It is worthy of note that in these other states the em- 
phasis seems to be placed upon the exclusion of the laborer, 
while in this state it rests upon the exclusion of the em- 
ployer of such labor. It would seem, therefore, that the 
legislature (composed to a large extent of farmers) by 
these words have pointed out a class which it intended to 
exclude from the law, which class consists exclusively, or 
nearly so, of farmers; and while the classification, as re- 
marked by Schneider, Workmen’s Compensation Law, sec. 
31, quoted by plaintiff’s counsel, “was perhaps based more on 
legislative expedience than on sound reason,” still it is the 
law, and if there is any question as to the propriety of the 
classification, that question is not now before us. 

It is the contention of plaintiff that defendants in the 
operation of the threshing machine were not farmers en- 
gaged in farm. labor, but were engaged in a commercial 
business and were commercial threshers, as those terms are 
used in the cases cited, and, further that the plaintiff, at 
the time of the accident, was not engaged in farm labor. 
The contention is based upon the fact that in prior years 
defendants had threshed for others, and, though this is in 


428 NEBRASKA REPORTS. [VoL. 112 


Keefover v. Vasey. 


dispute, that it was the intention to thresh for others in 
1923 after defendants’ grain had been cared for, and spe- 
cially the further fact that, at the time of the accident, de- 
fendants were engaged in threshing wheat for Bradley 
who had sold his interest in the machine, wherefore, it is 
claimed the cooperative feature was absent. 

Quite a number of cases discuss the questions as to what 
is “farm labor” and who are “farm laborers,” but compara- 
tivly few deal with the operations of threshing machines 
and analogous operations, as of corn shellers, corn shred- 
ders, and machines for chopping feed. In the cases last 
referred to, for the purpose of solving these questions, a 
classification has been recognized, based upon the method 
in which the operation is carried out. In the first class 
are placed those cases in which the machine is independent- 
ly owned by an individual or company not engaged in farm- 
ing, and who, with a crew, travels about the country from 
farm to farm threshing grain for an agreed compensation. 
The members of this class are termed commercial thresh- 
ers, as the business is carried on independently of farming 
as generally understood. In the second class are placed 
those farmers who own their own machines and operate 
solely upon their own products, and associations of farmers 
who own the machine together on the cooperative plan, 
treating their own products. The first class are supposed 
to be within, the second class without, the operation of the 
compensation acts. 

Regarding the first class, the decisions are in conflict as 
to whether the parties, employer and employees, are within 
the protection of the acts. Upon the general proposition 
four states seem to take the affirmative, as announced in 
White v. Loades, 178 App. Div. (N. Y.) 236, in which case, 
however, liability was declared under a special provision 
covering the “operation of a vehicle,” the decision of the 
present question being dictum. Vincent v. Taylor Bros., 
180 App. Div. (N. Y.) 818, based upon the dictum in the 
White case, but the proceeding was prosecuted by the plain- 
tiff upon the theory that the defendants were in the milling 
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business, and the court said: “There is nothing whatever 
in the evidence indicating that the employers were in fact 
millers or that they had any interest whatever in the grain 
or in threshing it beyond merely separating it from the 
straw at a certain price per bushel. If such were the conceded 
fact the award should be reversed and the claim dismissed.” 
It would appear that this case should be placed in the nega- 
tive column. Industrial Commission v. Shadowen, 68 Colo. 
69, holding that one who goes from farm to farm operat- 
ing a thresher is not a farm laborer within the exception; 
In re Boyer, 65 Ind. App. 408, holding with the Shadowen 
case and distinguishing the situation from one where the 
farmer owned his own machine and threshed his own grain; 
Roush v. Heffelbower, 225 Mich. 664, where the employer 
conducted a corn-husking outfit as a commercial business; 
this case also distinguishes cases where farmers individ- 
ually or cooperatively husk their own corn. 

Cases taking the negative side of the proposition are: 
Sylcord v. Horn, 179 Ia. 936, holding that the employee 
of defendant operating a cornshredder for profit was a 
“farm laborer ;” State, ex rel. Bykle, v. District Court, 140 
Minn. 398, holding to the same effect as to a steam thresh- 
er; Jones v. Industrial Commission, 55 Utah, 489, which will 
be referred to later; .nd Cook v. Massey, 38 Idaho, 264, 
holding that the defendant operating a commercial thresher 
was engaged in an “agricultural pursuit,’ the excluding 
words of the compensation statute. We have examined the 

remaining cases cited in the briefs, but a discussion of them 
* would unnecessarily extend this opinion. 

There is some discussion in the briefs, and in some of 
the cases cited, upon a supposed distinction between one en- 
gaged in agricultural pursuits and one engaged in farm la- 
bor. Such a distinction doubtless exists in the sense that 
one who is engaged in the pursuit of agriculture may not 
necessarily be a farm laborer, but it is quite evident that 
every farm laborer is engaged in an agricultural pursuit, 
so that we do not consider this discussion pertinent to our 
present inquiry. All of the cases above referred to con- 
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cede that the threshing of grain is an operation in farm- 
ing, and that an employee engaged in that operation, wheth- 
er with a flail or a threshing machine, may be a farm la- 
borer; but, in the cases cited above as in the affirmative, 
the status of the employee is conceived to be changed by 
the fact that the employer is not a farmer nor engaged in 
the general operation of a farm, but only in a single and 
particular part thereof. We are unable to perceive any 
logical basis for such a metamorphosis, especially when 
considering those statutes in which the excluding words 
are made specially applicable to farm laborers. Of course, 
the exclusion of the employee from the benefit of the stat- 
ute automatically excludes the employer, for it cannot be 
contended that it was the intention of the legislature to 
exclude farm laborers who worked upon their own farm, 
for in such case there would be no employer or employee. 
As was suggested in the Sylcord case, if a farmer employs 
a third party to plow his 40-acre field, the employee of such 
third party doing the actual work is a farm laborer within 
the precise words of the statute and not entitled to its bene- 
fits, regardless of the question whether his employer was 
engaged in an agricultural pursuit, for, as already stated, 
the exclusion has express reference to farm laborers. But 
when we come to apply the excluding words of the Nebras- 
ka statute to the situation just adverted to, there would 
seem to be no room for doubt. In the statutes to which 
we have referred in other states, with the exception of In- 
diana, as already remarked, the excluding words are ap- 
plied to the farm laborer; while in this state they are ap- 
plied to the employer of farm laborers. The distinction 
may not be vital, but it appears to us that it closes the door 
to all other inquiry as to the character of the business of 
the employer, the only one permissible being whether or 
not he is an employer of farm laborers. 

But the present case presents features differing from 
those in all but one of the cases referred to, in the fact that 
the threshing machine in question was owned by a group of 
farmers who purchased same primarily for the purpose of 
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threshing their own grain, although, after that had been 
accomplished, it was used to thresh for other farmers in 
the neighborhood for a compensation. If this last fact con- 
stituted them commercial threshers as defined in some of 
the cases herein referred to as in the affirmative column, 
as we have already shown, it would not bring them within 
the operation of the compensation act, nor remove them 
from the class of employers of farm laborers excluded by 
the Nebraska act. It follows that the fact that at the time 
of the accident the machine was employed in threshing the 
grain of Bradley (a matter much discussed in the briefs) 
is immaterial. While it is suggested in a number of cases 
that an employee of a farmer threshing his own grain, or 
a group of farmers so engaged on the cooperative plan, 
would not be within the protection of the compensation act, 
but one case has been called to our attention presenting 
this particular feature. Jones v. Industrial Commission, 
55 Utah, 489, presented a case on facts substantially like 
those of the case at bar. There a number of farmers joined 
in the purchase of a threshing machine primarily for the 
purpose of threshing their own grain. During the first two 
or three years, while paying for the machine, they did con- 
siderable threshing for the public. After that they did less 
and limited their outside threshing generally to crops ly- 
ing along the route from the farm of one coowner to an- 
other on occasions when it would not seriously interfere 
with the threshing of their own crops. No threshing was 
done in 1918 until after the accident to plaintiff, but they 
were preparing to thresh the grain of a son of one of the 
owners of the machine, and after the accident, on the same 
day. proceeded with that work. The Utah statute excluded 
“agricultural laborers” from the operation of the statute. 
After a painstaking review of the cases on both sides of 
the question, the court adopted the rule as laid down in the 
Sylcord and Bykle cases as based upon the better reasoning, 
although at the same time distinguishing them on account 
of the cooperative feature in the case decided. Referring 
to the decision of the Jones case, from which the appeal had 
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been taken, to the effect that the threshing of grain for a 
party who was not connected with the ownership of the ma- 
chine converted the transaction into a commercial business, 
the court said: 

“James Meldrum was one of the owners of the machine 
in question. He also owned a farm. His son Calvin resided 
with him on the farm and as a renter was interested in 
the grain to be threshed. Their grain was in separate stacks 
on the farm. The position of defendants in respect to the 
business, in the last analysis, logically leads to the éonclu- 
sion that while threshing the stack belonging to the son, 
the employees were not ‘agricultural laborers’ within the 
meaning of the act and therefore were entitled to compen- 
sation at the expense of their employer, but that when they 
turned to the stack belonging to the father and commenced 
to thresh they immediately became ‘agricultural laborers’ 
and were not entitled to compensation. Such an interpre- 
tation of the meaning of our industrial act, in the opinion 
of the court, is inadmissible and would result in manifest 
discrimination and lead to inevitable confusion.” 

We think this language applicable to the instant case. 
To hold that derendants were not employers of farm la- 
borers while threshing the grain of Bradley, but would be 
such when threshing the grain of Vasey, or some other 
part owner of the machine, would tax our powers of dis- 
tinction to the point of confusion. We conclude that the 
judgment of the district court is correct, and it is 

AFFIRMED. 


Note—See Workmen’s Compensations Acts, p. 41, sec. 
35; p. 45, sec. 36. 


NEBRASKA NATIONAL GUARD, APPELLANT, V. FRED J. Mor- 
GAN, APPELLEE. 


FILED JULY 7, 1924. No. 24050. - 


1. Master and Servant: NEBRASKA NATIONAL GUARD: COMPENSA- 
TION TO EMPLOYEE. The Nebraska National Guard is a govern- 
mental agency of the state within the employers’ liability law, 
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and an “employee” thereof is entitled to compensation for in- 
juries received in consequence of an accident arising out of 
and in the course of such employment. 


“CASUAL” EMPLOYMENT. An employment is not 
“casual,” within the terms of the employers’ liability law, when 
the term of employment is indefinite and the work to be per- 
formed is connected with the regular business and occupation 
of the employer. 


COMPENSATION: EMPLOYEE OF NATIONAL GUARD. Pre- 
paring the grounds for an encampment of the Nebraska National 
Guard, held in pursuance of.a statutory requirement that such 
an encampment be held for at least five days each year, is a work 
in the usual course of “business or occupation” of the guard, if 
the quoted words have any application to an employee of the 
state, which we do not decide. 


4. Evidence examined, and held to sustain the finding of the district 
court that applicant’s injuries resulted in total disability. 


APPEAL from the district court for Lancaster county: 
GEORGE F. CORCORAN, JUDGE. Affirmed. 


O. S. Spillman, Attorney General, and Lee Basye, for ap- 
pellant. 


Peterson & Devoe, contra. 


Heard before LETTON, ROSE and DEAN, JJ., BLACKLEDGE 
and REDIck, District Judges. 


REDICK, District Judge. 

This is an action under the workmen’s compensation law. 
The plaintiff, Fred J. Morgan, recovered an award before 
the compensation commissioner, which was confirmed on 
appea! to the district court for Lancaster county and a de- 
cree entered in favor of plaintiff. The defendant, Nebras- 
ka National Guard, has appealed to this court. 

The facts out of which the controversy arises are sub- 
stantially as follows: An encampment of the Nebraska Na- 
tional Guard was to be held in August, 1923, at grounds 
furnished for that purpose by the United States govern- 
ment near the city of Ashland, in Saunders county. It 
was necessary to prepare the grounds for such encamp- 
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ment, and, among other things, to erect shed kitchens for 
each company, properly screened for the purpose of exclud- 
ing flies. It was deemed necessary by the adjutant general 
in charge of the encampment to employ a number of carpen- 
ters to erect such kitchens, and, among others, plaintiff was 
so employed on July 23, and worked continuously for six 
days until he met with the accident which is the basis of 
his claim for compensation. On Saturday afternoon, July 
28, while plaintiff, as he says, was in search of nails for 
the purpose of going on with his work, he fell over some 
obstruction in such a way as to fracture the surgical neck 
of the femur in his left hip. The plaintiff was suffering at 
the time from rheumatism, and carried a cane, but the find- 
ing of the lower court that plaintiff’s injuries are the re- 
sult of an accident arising out of and in the course of his 
employment is sustained by the evidence and must be 
adopted. The accident and resulting injury being shown, 
the fact that plaintiff may have been suffering from disease 
at the time which may have contributed in some degree to 
cause the accident is not material. The labor commissioner 
and district court found that the plaintiff’s injuries ren- 
dered the plaintiff totally and permanently disabled and ai- 
lowed compensation at $15 a week for 300 weeks and $12 
a week during the remainder of plaintiff’s life. Plaintiff 
was earning $5.50 a day for 10 hours’ work, and was paid 
by the state of Nebraska the sum of $33 for the six days he 
had been employed: and but for the accident plaintiff’s em- 
ployment would have continued with the other carpenters 
until the completion of the kitchens a few days later. 

Three propositions are presented by the state as reasons 
for reversal of the judgment: 

1. It is contended that Morgan was not an employee of 
the state of Nebraska. The statute defines such employee 
as: “Every person in the service of the state or any govern- 
mental agency created by it, under any appointment or 
con‘ract of hire. express or implied, oral or written.” Comp. 
St. 1922, sec. 3038, subd. 1. The argument here is that the 
Nebraska National Guard is a part of the army of the 
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United States under 41 U. 8. St. at Large, ch. 227, sec. 1, 
p. 759, providing: “That the army of the United States 
shall consist of the regular army, the Nationa! Guard while 
in service of the United States,” etc. Note that the Na- 
tional Guard is a part of the army of the United States only 
while in its service; and is not a governmental agency of 
the state. Section 3300, Comp. St. 1922, provides, however: 
“The active militia shall consist of the organized and uni- 
formed military forces of the state, which shall be known 
as the ‘Nebraska National Guard.’ ” Section 3302 provides 
that the governor shall be the commander in chief. Sec- 
tion 3305 vests control in the adjutant general subordinate 
only to the governor. Section 3340 requires that the Ne- 
braska National Guard shall encamp for instruction not 
less than five days annually at such time and place as may 
be ordered by the commander in chief. Section 3370 au- 
thorizes the adjutant general to employ such help as may 
be necessary and pay for the same out of state funds pro- 
vided by the legislature, and the expense of constructing 
these kitchens was so paid. 

We are clearly of the opinion that, in the preparation for 
and holding of the annual encampment, the Nebraska Na- 
tional Guard was a governmental agency of the state with- 
in the meaning of section 3038, subd. 1, and that plaintiff 
was an employee thereof at the time of the accident. While 
the Nebraska National Guard is subject to the call of the 
federal government and thereupon becomes a part of the 
national army. until so called it is essentially a state insti- 
tution, subject to the call of the governor as commander in 
chief for military service within the state in time of war, 
invasions, riots, rebellion, insurrection, or reasonable ap- 
prehension thereof (Comp. St. 1922, sec. 3322), and is a 
state governmental agency. 

2. It is next contended that ionuait s employment was 
merely casual, and not in the usual course of the business, 
profession or occupation of the National Guard. Section 
3038, subd. 3, of the statutes is as follows: “It (employee) 
shall not be construed to include any person whose employ- 


436 NEBRASKA REPORTS. [VoL. 112 


Nebraska National Guard v. Morgan. 


ment is casual, and which is. not in the usual course of the 
trade, business, profession or occupation of his employer. 
The term ‘casual’ shall be construed to mean ‘occasional; 
coming at certain times without regularity, in distinction 
from stated or regular.’ ” To exclude plaintiff from com- 
pensation under subdivision 3, his employment must have 
been both casual and not in the usual course of the busi- 
ness, profession or occupation of the National Guard. It 
would seem to require no argument to support the propo- 
sition that the National Guard has no trade, business, pro- 
fession or occupation within the meaning of those terms 
as used in the statute, as they have reference to industrial 
concerns, and the theory of employees’ compensation acts 
is that the losses occasioned employees through accident 
shall be charged to the industry the prosecution of which 
is the occasion of the service. But it is not illogical to say 
that the holding of an encampment required by law is a 
part of the business or occupation of the National Guard; 
and the preparation of the ground in the interest of the 
comfort and health of the militia while performing their 
duties is a proper and necessary work connected therewith. 
Aside from this, however, we think that under subdivision 
1, above quoted, every person in the service of the state, 
regardless of the character of the service rendered, is an 
employee, unless he comes within the exceptions special- 
ly provided in the act, which is not claimed here. The em- 
ployment of Morgan was not casual, because it was nec- 
essarily connected with the proper performance of the 
duties imposed upon the National Guard. The shortness of 
time of his actual engagement upon the work is not control- 
ling; his term of service was indefinite, was ended only by 
the accident, and in this situation, so far as this point is con- 
cerned, he would have been entitled to compensation if the 
accident had happened the first day or within a few hours of 
* the commencement of his employment. See Nedela v. Mares 
Auto Co., 106 Neb. 883. 

3. Lastly, it is contended that the evidence is insufficient 
to sustain the finding that the applicant’s injuries resulted 
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in total disability, and that the judgment is excessive, the 
claim being that, if the claimant is entitled to anv compen- 
sation, he is restricted to that allowed for the total loss of 
the use of one leg, which would be $15 a week for a period 
of 215 weeks under subdivision 3, sec. 3044. The argument 
is that, inasmuch as the injury was to the leg only, claim- 
ant is not entitled to greater compensation than he would 
have been if the leg had been amputated. We cannot adopt 
this conclusion. While the only direct result was a fracture 
of the surgical neck of the femur, the evidence establishes 
the facts that the injury left broken ends of bone in the 
hip of the claimant resulting in a malplacement of the hip 
bone against the pelvic bone, causing irritation of the nerves 
coming into the hip and affecting the whole physical and 
nervous system in such manner as to totally disable the 
claimant from doing any work. The district court found 
that the plaintiff was suffering from total disability, and 
such finding is amply sustained by the evidence. 
We find no error in the record, and the judgment is 


AFFIRMED. 


Note—See Workmen’s Compensation Acts, p. 48, sec. 39; 
p. 51, sec. 43; p. 115, sec. 114. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY, 
APPELLANT, V. I. T. AMACK, ADMINISTRATOR, 
APPELLEE. 


’ FILED JULY 18, 1924. No. 24123. 


1. Statutes: CONSTRUCTION. In endeavoring to ascertain the mean- 
ing of a statute, the court may examine the proceedings attend- 
ing its passage through the legislature, and the various amend- 
ments made thereto. 


WoRKMEN’S COMPENSATION Law. The work- 
men’s compensation law, subdivision 2, sec. 3029, Comp. St. 1922, 
is as follows: “Railroad companies engaged in interstate or for- 
eign commerce are declared subject to the powers of congress and 
not within the provisions of this act.” Held, that such language 
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is plain, clear, and not subject to construction or interpretation, 
that the court has no power to amend the statute, and that an 
employee of such’a railroad is not within the provisions of the 
law. 


APPEAL from the district court for Webster county: LEW- 
18 H. BLACKLEDGE, JUDGE. Reversed and dismissed. 


Byron Clark, Jesse L. Root and Paul E. Boslaugh, for 
appellant. 


F. J. Munday, contra. 


Heard before MOoRRISSEY, C. J., LETTON, ROSE, DEAN, 
Goop and THOMPSON, JJ., and REDICK, District Judge. 


PER CURIAM. 

William S. Bruner, while employed by the appellant as 
a member of a bridge gang, was killed by a train. Claim 
was made for compensation under the workmen’s compen- 
sation act. An allowance was made by the labor comis- 
sioner. The railroad company appealed to the district court, 
and from an adverse decision there has brought this appeal. 

The question at issue is a narrow one. Bruner was work- 
ing with a bridge gang, constructing a concrete culvert un- 
der a wooden trestle upon the main line of the Chicago, 
Burlington & Quincy Railroad between Kansas City, Mis- 
souri, and Denver, Colorado. It is the contention of the de- 
fendant that the provision in subdivision 2, sec. 3029, Comp. 
St. 1922, “Railroad companies engaged in interstate or for- 
eign commerce are declared subject to the powers of con- 
gress and not within the provisions of this act,” applies, 
and that hence there can be no award. The appellee rests 
his case upon the proposition that the work in which de- 
ceased was engaged was not connected with interstate com- 
merce, that it was new work having no direct relation to 
such commerce and therefore that his employment fell with- 
in the provisions of the compensation act. Granting that de- 
ceased was not engaged in interstate commerce, is such an 
employee or his dependents entitled to compensation under 
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the law? Section 3029, Comp. St. 1922, is a general stat- 
ute. The first subdivision provides: ‘The provisions of 
this act shall apply to the state of Nebraska and every gov- 
ernmental agency created by it, and to every employer in 
this state employing one or more employees, in the regu- 
lar trade, business, profession or vocation of such employ- 
er.” The second subdivision is as follows: ‘The following 
are declared not to be hazardous occupations and not within 
the provisions of this act: Employers of household domes- 
tic servants and employers of farm laborers. Railroad 
companies engaged in interstate or foreign commerce are 
declared subject to the powers of congress and not within 
the provisions of this act.” 

The determination of the question depends upon the in- 
tention of the legislature as expressed in this section. The 
first subdivision is inclusive in the classification of em- 
ployers, and the second subdivision is exclusive. It is ex- 
pressly provided that employers of household domestic ser- 
vants, employers of farm laborers, and railroad companies 
engaged in interstate or foreign commerce are not within 
the provisions of this act. Can language be more clear: 
and positive? The contention of the claimant is that the 
statute should be read as if it contained the word “while” 
or “when,” as follows: “Railroad companies ‘while’ or 
‘when’ engaged in interstate or foreign commerce are de- 
clared subject to the powers of congress and not within the 
provisions of this act.’ Is the court authorized to amend 
the act in this manner? The rule is that if the language 
of a statute is ambiguous the courts may construe it, but 
if the language is plain and unambiguous, to attempt to 
give it any other than its plain meaning would be judicial 
legislation. The legislators evidently did not have in mind 
the contingency that railroads engaged in interstate com- 
merce might be employers of labor not connected with such 
commerce, and made no provision for such a contingency. 
It is argued that the statute must be construed liberally. 
This we concede, and this has been the uniform holding of 
this court, but a liberal construction cannot supply a delib- 
_ erate omission. 
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A consideration of the progress of the workmen’s com- 
pensation act through the legislature confirms this view 
of the legislative intent. In section 2 of the original bill 
“engineering works” were included as extra hazardous, 
and in a description of such works in section 8 railroads. 
are included. When the act reached the senate it was 
amended so as to provide: ‘The provisions of this act 
shall apply to every employer in this state enumerated in 
this subdivision of section 6 engaged * * * in the business 
of carriage by land or water and loading and unloading in 
connection therewith (except that this act shall not be con- 
strued as applying to any railroad or railway company en- 
gaged in interstate or foreign commerce, which railroad or 
railway company by reason of being so engaged is not sub- 
ject exclusively to the legislative power of the state of Ne- 
braska, and for which railroad or railway company and the 
employees thereof a rule of liability or method of compen- 
sation has been or may be established by the congress of the 
United States; it being the intent and purpose that this 
act shall not affect or change the existing statutory lia- 
bilities and rights as between railroad or railway compan- 
ies and their employees with respect to damages or com- 
pensation for accidental injuries or death caused by acci- 
dent arising out of and in the course of employment).” 
This was amended in the house and the act as finally passed 
excluded “railroad companies engaged in interstate or 
foreign commerce.” The legislature evidently considered 
the inclusion of such railroads and definitely rejected the 
idea. The court is not authorized or empowered to write 
such rejected matter into the statute, even though the re- 
sult of the legislation seems unfair and unjust. The Ne- 
braska statute stands almost, if not quite, alone in exclud- 
ing such railroads as a class. The legislature alone has 
power to extend relief to this class of workers, and since 
the facts before us show the necessity of such legislation 
perhaps it may amend the law. 
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The judgment of the district court is reversed and the 
cause dismissed. 
REVERSED AND DISMISSED. 


Note—See Statutes, 36 Cyc. pp. 1108, 1107, 1138—Con- 
stitutional Law, 12 C. J. p. 883, sec. 387—Workmen’s Com- 
pensation Acts, p. 36, sec. 31. 


CORWIN M. CULVER, SPECIAL ADMINISTRATOR, APPELLEE, V. 
UNION PACIFIC RAILROAD COMPANY, APPELLANT. 


Fiuep Juty 18, 1924. No. 22820. 


1. Damages: INJURY: QUESTION FOR JURY. Where the opinion 
of medical experts as to the cause which has produced a lesion 
of the spinal cord, causing partial paralysis, is in decided conflict, 
the question whether the injury to the cord was the result of 
external accident or was the result of disease is one for the jury, 
there being sufficient evidence to support a verdict based upon 
either theory. 


2. Witnesses: PRIVILEGED COMMUNICATIONS: NURSES. Section 
8840, Comp. St. 1922, provides: “No * * * physician or 
surgeon * * * shall be allowed in giving testimony to disclose 
any confidential communications, properly intrustecd to him in 
his professional capacity, and necessary and proper to enable him 
to discharge the functions of his office according to the usual 
course of practice or discipline.’ A professional nurse assisting 


a physician to whom such confidential communications have been ~ 


made by a patient is an agent of the physician. She stands in 
the same relation of confidence to the patient and may not be 
permitted to testify to such communications unless the privilege 
has been waived by the patient. 


A sergeant of the United States army medical 
corps, who is not a physician, who acts under the regulations of 
the army in furnishing to soldiers medical or prophylactic treat- 
ment for venereal diseases, and who does not fall within the rule 
as to assisting nurses herein announced, may testify to the fact 
that application was made to him for such treatment, and as to 
the nature of the service rendered by him, where such facts are 
material to throw some light on the question at issue. 


4, Master and Servant: ASSUMPTION OF RISKS. As a general rule 
an employer owes no duty to warn an employee of mature age of 
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the extent of his lifting ability, and one who attempts to perform 
a task of this nature, requiring exertion beyond his physical 
strength, assumes the risk of injury therefrom. 


QUESTION FoR JuRY. But if an employee is 
directed to exercise his strength in a peculiar and unusual] man- 
ner and position which casts a strain upon a part of his body 
whére a strain may not ordinarily be sustained, and where the re- 
sults of such unusual exertion cause bodily injury. the question 
whether this was an ordinary risk incident to the occupation or 
an unusual and extraordinary risk, and whether the plaintiff as- 
sumed such risk, are questions for the jury. 


6. Appeal: INSTRUCTIONS: REVIEW. Where no instructions are 
tendered to the tria! court by a party who afterwards appeals 
and assigns error in certain instructions, this court will not 
examine the charge with such a critical mind as where the trial 
judge has had the benefit of the views of the appellant as to 
the proper legal principles applicable by the tender of instruc- 
tions on the points involved. 

7. Damages: Loss or EARNING CAPACITY. In computing the dam- 
ages recoverable for loss of carning capacity in actions for 
damages for personal injuries, under the federal employers’ 
liability act. adequate allowance should be made for the earning 
power of money, and when future payments are to be anticipated 
the verdict should take into account the present value of the 
annual payments of which plaintiff in such a case, or his bene 
ficiaries, have been deprived. 


PAIN AND SUFFERING. Damages for pain and suffering 
are not to be awarded as upon the basis of present worth based 


upon the life expectancy of the plaintiff, but as a gross sum 
presently payable. 


APPEAL from the district court for Gage county: LEON- 
ARD W. COLBY, JUDGE. Reversed. 


N. H. Loomis, Edson Rich, C. A. Magaw, Thomas W. 
Bockes and Rinaker, Kidd & Delehant, for appellant. 


Bartos & Bartos and Hall, Cline & Williams, contra. 


Heard before LETTON, ROSE,, DEAN, DAY and THOMPSON, 
JJ., BLACKLEDGE and REDICK, District Judges. 


LETTON, J. 
This is an action under the federal employers’ liability 
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act for personal injuries alleged to have been suffered by 
the plaintiff on account of the negligence of defendant. The 
facts are somewhat peculiar. Plaintiff was a’ brakeman, 
earning about $150 a month. He was employed upon a 
freight train running from Lincoln to Valley, Nebraska. 
He testified that, on December 14, 1920, the conductor di- 
rected the plaintiff and another employee to load a hand- 
car, weighing between 500 and 600 pounds, into a boxcar. 
The handcar was upon a gravel platform about the level of 
the rails. Upon direct examination he stated that he told 
the conductor that the handcar was pretty heavy for three 
men to lift, and asked him where the section crew was. 
The section crew was at work elsewhere. The conductor 
directed him to get into the boxcar. The other two men 
lifted one end of the car, so that he could reach it and lift 
on the front end while they lifted on the back end. After 
failing to lift the car in this manner on account of its 
weight, “the conductor said, ‘Twist one front wheel in and 
then the other, while we lift,’ and I put all my strength on 
the one wheel and twisted it and at the same time I felt a 
snap in my back.” The handle of the handcar was about 
on the same level as his feet. After the evidence in behalf 
of plaintiff had been taken and he had rested his case, and 
a motion by defendant to direct a verdict had been argued, 
plaintiff was recalled and testified that the handcar slipped 
owing to one of the men on the ground letting it go; that 
he was attempting to twist it and save it from going out 
of the car when he felt the snap in his back ; that, if he had 
not let go, the car might have taken him out with it and 
probably have lit upon the other two men, and, in his judg- 
ment, the slipping of the car was due to a sudden jerk when 
one of the men on the ground tried to get a better grip on 
the handles. 

The allegations of negligence in the petition are that de- 
fendant failed in its duty to see that the help furnished 
was sufficient to handle and load the handcar so as to avoid 
injury to the plaintiff; failed to furnish and provide skids 
and appliances or ways and means of loading heavy and 
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bulky articles; that, by its conductor, defendant carelessly 
and negligently ordered and directed the plaintiff to en- 
gage in a dangerous and hazardous undertaking, and care- 
lessly and negligently gave him specific directions as to the 
manner in which he was to lift the handcar, 
which caused the body of plaintiff to become twist- 
ed in an unusual way and caused his spinal column 
and its tendons, muscles and ligaments to be bruised, torn 
and stretched; that plaintiff did not apprehend or under- 
stand the dangerous nature of the situation, and defendant 
negligently failed to caution him of the danger. It is al- 
leged that he has become paralyzed as a result. He asks 
judgment for $65,000. The answer denied negligence of 
defendant, and alleged negligence of plaintiff and assump- 
tion of risk. The reply denied that the risk was open, ob- 
vious, apparent or known to the plaintiff. The jury re- 
turned a verdict for the plaintiff in the sum of $50,000. 
The errors relied upon for reversal are: Improper ac- 
tivity of the trial court in the examination of witnesses and 
in remarks from the bench; error in excluding evidence 
offered by the defendant, and in the admission of improper 
evidence on behalf of plaintiff over objections; the giving 
of erroneous instructions to the jury; error in overruling 
defendant’s motion to instruct a verdict in its favor; and 
that the verdict is excessive and contrary to law. 
Defendant has collected and set forth in its brief a num- 
ber of rulings and remarks made by the trial judge during 
the progress of the trial, and assigns error committed by 
frequent unnecessary and improper examination of wit- 
nesses by the judge. The taking of evidence covered about 
six days. It is possible for a trial judge to influence the 
jury by his manner, by the emphasis, or lack of emphasis, 
placed upon his certain words, and by other intangible 
methods not easily described, and which cannot be repro- 
duced upon the written page. In a case involving medical 
expert testimony such as this, sometimes a question or re- 
jury of such testimony to the facts. It is entirely proper 
mark by the court aids in the proper application by the 
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for the trial judge to aid in preventing misconception by 
properly directed questions or remarks. Of course, he 
‘should not go too far in this direction, especially in a crim- 
inal case. Bartley v. State, 55 Neb. 294. There is nothing 
‘wrong in a trial court asking questions when their tenden- 
cy is only to develop the truth. Leo v. State, 63 Neb. 723. 
But juries are very apt, especially in doubtful cases, to be 
governed largely by the view the tria! judge takes and to 
‘seize every indication of leaning by him to one side or the 
-other as a guide to their action. Great care should be taken 
to avoid even the appearance of partiality. There were 
4,511 questions asked at the trial. Complaint is made as 
to comparatively few remarks. When the whole record is 
considered, though more care might have been exercised 
in some instances, prejudicial error in this respect is not 
‘shown. 

Aside from the very material question whether the hand- . 
car was loaded in the manner detailed by plaintiff, or 
whether it was loaded in the manner described by the con- 
‘ductor, by which method no twisting or displacement of 
the vertebrz could occur, the principal conflict in the evi- 
dence was over the question whether the injury to the spi- 
nal cord of plaintiff was caused by a dislocation of the ver- 
tebrz in the dorsal region due to a sudden strain placed 
upon him by attempting to lift a heavy weight in an im- 
proper position, thus causing a hemorrhage or apoplexy 
of the blood vessels of the spinal cord and subsequent de- 
generation of the cord at the fifth dorsal vertebra, as tes- 
tified to by the medical witnesses in behalf of plaintiff, or 
whether it was caused by a complete transverse myelitis 
of the cord at the fifth dorsal vertebra as a result of syph- 
ilis, which was the opinion of the medical experts testify- 
ing on behalf of defendant. One who would read the tes- 
timony of the medical experts testifying in behalf of plain- 
tiff would in all probability be fully satisfied and complete- 
ly convinced that the degeneration of the spinal cord caus- 
ing the paralysis resulted from a dislocation of the verte- 
bre, and would be also fully satisfied that, if the plaintiff’s 
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version of the manner in which the handcar was loaded was 
true, the violent effort and overstraining it took to raise 
the car in its twisted position, and the slipping of the car 
in the hands of the other men, were the proximate and pre- 
vailing cause of his deplorable condition. On the other 
hand, the evidence of medical experts testifying on behalf 
of defendant seems fully as convincing that the destruction 
of the tissues of the spinal cord and consequent paralysis 
of the lower extremities were the result of a syphilitic in- 
fection of the blood vessels of the cord, causing a defective 
blood supply and consequent degeneration of that organ in 
the region of the fifth dorsal vertebra. It is impossibde 
within the limits of this opinion to set forth the facts and 
reasoning by which each of these diverse opinions was 
reached. The jury might well have arrived at either con- 
clusion. The saying is: “Who shall decide when doctor’s 
- disagree?” Under our system of jurisprudence, the jury, 
and not the court, is the body which is authorized by law 
to decide such a question, and there is sufficient evidence 
to support the finding that the accident caused the injury. 
Whether the evidence sustains the verdict also depends 
in large measure upon whether the jury believed the tes- 
timony of the plaintiff or the testimony of the conductor 
and station-agent as to the manner in which the handcar 
was loaded, and the testimony of a number of experienced 
railroad trainmen as to whether it was proper and cus- 
tomary to load such handcars into boxcars by the use of 
only three men, without skids, planks or appliances where- 
by the handcar might be rolled into the boxcar. There was 
sufficient conflict between the testimony of the two classes 
of witnesses upon this point to justify a verdict either way. 
As to the manner in which this particular handcar was 
loaded, the testimony of the plaintiff was in direct con- 
flict with that of the conductor and station-agent at Ray- 
mond who assisted in loading it. But it was the province 
of the jury to determine which of these witnesses was stat- 
ing the facts as they actually occurred. This court has 
not the witnesses before it and has not the same facilities 
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for determining the truth or falsity of the respective nar- 
rations, even if this were within its proper function, which 
it is not. We are convinced that, if the jury believed the 
evidence on behalf of either plaintiff or defendant, there 
was sufficient evidence to sustain a verdict in favor of either 
party on this point. 

The same reasoning applies to the assignment that the 
court erred in overruling defendant’s motion to instruct a 
verdict in its favor. 

Several questions are raised as to the privilege allowed 
confidential communications between physician and patient. 
At common law there was no such privilege. This rule 
still prevails when not changed by statute. The statutory . 
privilege originated in a statute of New York passed in 
1828. Its terms have been adopted in substance in many 
of the other states of the Union. Some courts have held 
that the statutes extending such a privilege to physicians 
or surgeons are remedial in their nature and should be lib- 
erally construed, while others take the view that they are 
in derogation of the common law, and an exception to the 
general rule; that the maxim, “Expressio unius est exclusio 
alterius,” should be applied and construed strictly ; that un- 
less the witness comes clearly within the class limited by 
the statute his testimony must be received, and that the 
burden of proving the right to the privilege is upon the per- 
son seeking to exclude the evidence. Head Camp, W. O. 
W., v. Loeher, 17 Colo. App. 247; Colorado Springs & 1. R. 
Co. v. Fogelsong, 42 Colo. 341; Indiana Union Traction Co. 
v. Thomas, 44 Ind. App. 468; Smoot v. Kansas City, 194 
Mo. 5138; Springer v. Byram, 137 Ind. 15; Masons Union 
Life Ins. Ass’n v. Brockman, 26 Ind. App. 182; Henry v. 
New York, L. E. & W. R. Co., 10 N. Y. Supp. 508; Brown 
v. Hannibal & St. J. R. Co., 66 Mo. 588. In former deci- 
sions this court has seemed to rule in accordance with the 
view last expressed, and in view of the provisions of sec- 
tion 8835, Comp. St. 1922, we believe it to be the proper 
one to take. This section provides: ‘Every. human being 
of sufficient capacity to understand the obligation of an 
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oath, is a competent witness in all cases, civil and crim- 
inal, except as otherwise herein declared.” Certain classes 
of persons are then declared incompetent to testify under 
certain circumstances. Physicians or surgeons are not 
rendered incompetent by this section. Section 8840 pro- 
vides: “No * * * physician or surgeon * * * shall be al-. 
lowed in giving testimony to disclose any confidential com- 
munication, properly intrusted to him in his professional 
capacity, and necessary and proper to enable him to dis- 
charge the functions of his office according to the usual 
course of practice or discipline.’ Section 8841 provides: 
“The prohibitions in the preceding sections do not apply to 
‘cases where the party in whose favor the respective provi- 
sions are enacted, waives the rights thereby conferred.” A 
physician or surgeon therefore is a competent witness, ex- 
cept as to the class of confidential communications men- 
tioned in section 8840, and also as to such communications 
if the privilege has been waived. Sorensen v. Sorensen, 56 
Neb. 729; Hayden v. Hayden, 107 Neb. 806. 

The witness Wheeler testified that he was a former ser- 
geant in the medical corps of the United States army, sta- 
tioned on the Mexican border ; that he was not a physician; 
that he was in charge of a prophylaxis station and infirm- 
ary, and that his duties at the prophylaxis station were - 
performed without the supervision of the medical officer. 
The following colloquy occurred: “Q. Did you have oc- 
casion to give attention to Arlie W. Culver at one or more 
of those prophylaxis stations? Q. (By Mr. Bartos) Were 
you acting under the orders or directions of the doctors? 
A. Yes, sir. Q. (By the Court) The medical officer? 
A. Yes, sir.” The question was then asked: “Q. Did 
_Mr. Culver ever come to you personally for treatment at 
a prophylaxis station when there was no medical officer 
or physician present?’ An objection made for the same 
reason was sustained. The defendant offered to prove that 
the witness “‘had personal charge without the presence or 
supervision of any officer of the medical corps or any phy- 
sician of the administration of the prophylaxis or prophy- 
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lactic treatment for the prevention or control of the infec- 
tion of gonorrhea or syphilis; that on numerous occasions 
during said period the plaintiff, Arlie W. Culver, came to 
the said prophylactic station and stated to the witness that 
he had recently had sexual intercourse and desired to re- 
ceive treatment, and at that time the witness personally 
administered and supervised said treatment.” He also of- 
fered to prove that the treatment administered by him to 
the plaintiff was the treatment required by the war orders 
or regulations of the United States army, and not a treat- 
ment prescribed by physicians, and that the treatment was 
personally administered by the witness without instruc- 
tions or directions of any medical officer, but in the regu- 
lar routine of his duties. This offer was rejected. 

The statute is not intended to conceal relevant facts not 
communicated confidentially to a physician in his profes- 
sional capacity. A druggist may testify as to the kind of 
drugs furnished; a dentist is not within the privilege; and 
a professional nurse not assisting a doctor is not. Hobbs 
v. Hullman, 171 N. Y. Supp. 390; People v. DeFrance, 104 
Mich. 563, 28 L. R. A. 189; People v. Schuyler, 48 Hun (N. 
Y.) 88; Deutschmann v. Third Avenue R. Co., 84 N. Y. 
Supp. 887; Kendall v. Grey, 2 Hilt. (N. Y.) 300; Brown v. 
Hannibal & St. J. R. Co., supra. The burden of establish- 
ing the privilege has not been met by plaintiff with respect 
to this testimony, and since whether or not plaintiff was 
infected with syphilis was a very material question in the 
case, it was prejudicial error to exclude the offered proof. 

It is assigned that prejudicial error was committed by 
the court when it sustained objections to the testimony of 
Miss Clara Rhodes as being a privileged communication. 
Miss Rhodes was superintendent of nurses at Dr. Fall’s 
hospital at the time plaintiff was taken there. Prelimi- 
nary inquiries were made as to the facts surrounding her 
duties in the hospital. Defendant offered to prove by this 
witness that she was present when g specimen of blood was 
taken from the plaintiff by Dr. Fall; that she sent this to 
the state laboratory at Lincoln, Nebraska, together with 
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a blank requesting a Wasserman test to be made of the 
blood, to which the name of Dr. Fall was signed, and that 
a few days after the specimen was mailed a report was 
received from the laboratory, directed to Dr. Fall, showing 
the result of the Wasserman test to be four plus positive. 
Defendant also offered to prove that the witness adminis- 
tered to the plaintiff at various times while he was at the 
hospital doses of potassium iodide and bichloride’ of mer- 
cury, and that she prepared injections of salvarsan. 

At the time the Nebraska statute was enacted the pro- 
fession of graduate or registered nurse had scarcely come 
into being. Observing that the same reasons which caused 
the extension of the privilege to physicians applied with 
equal force to professional nurses, New York and Arkan- 
sas have amended their statutes so as to include ‘“‘a profes- 
sional or registered nurse.” But the legislature of Ne- 
braska has not included such persons within the privileged 
class, and a nurse, merely as such, is not within such class. 
Homnyack v. Prudential Ins. Co. of America, 194 N. Y. 456. 
A different rule prevails where the nurse acts as one of 
the agents or assistants of the physician in charge. A 
nurse is often necessarily present at conversations between 
the patient and the doctor with respect to the ailment or 
condition of a patient, and little good would be subserved 
if the lips of the doctors might be sealed by the statute as 
to such conversations but the nurse or attendant might 
freely testify to all that was said and everything that was 
done. The purpose of the law is to protect the right of 
privacy, and while its scope should not be unduly extended, 
its very intention might be completely thwarted by the 
admission of testimony from this class of witnesses. In 
such case, if she received or heard confidential communi- 
cations from a patient “necessary and proper to enable him 
(the physician) to discharge the functions of his office ac- 
cording to the usual course of practice,” then the privilege 
extended to the physicjan extends equally to the nurse. 5 
Wigmore, Evidence (2d ed.) secs. 2321, 2380-2383. There 
was no error in this ruling. 
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On his examination in chief plaintiff testified that he 
went to see the company physician, Dr. Mitchell. ‘Q. 
What happened after you went to see him? A. He made 
an examination quite thorough, and he said | had a gall 
bladder trouble, and advised me to go to Omaha to the com- 
pany hospital for an operation at once, and } told him that 
I didn’t feel that I could, that I would have to go home 
first.’ He also testified that the doctor gave him a pre- 
scription and a note to another doctor. Dr. Mitchell was 
called for the defense. He testified that he made an exam- 
ination of plaintiff. Questions asking for what purpose 
this was made, whether plaintiff made any statement to 
him at that time with reference to the nature of his ailment 
or the symptoms of any ailment, as to what conversation 
he had with reference to the complaint of plaintiff, and 
whether plaintiff gave any information as to an injury, 
were objected to as privileged, and the objection to the 
questions and to the offer of proof was sustained. Irre- 
spective of the statute as to waiver of privilege, the stat- 
ute provides that, when a part of a conversation is given 
in evidence by one party, the whole of it on the same sub- 
ject may be inquired into by the other. Comp. St. 1922, 
sec. 8849. Defendant was entitled to introduce the whole 
conversation. It was error to exclude the offered testi- 
mony. Union P. R. Co. v. Thomas, 152 Fed. 365. 

In the direct examination of the plaintiff, he testified, in 
substance, that up to December 17, 1920, his physical 
condition was nearly perfect, that he had malarial fever 
for about a month when he was on the Mexican border, in 
the army, and that he recovered. He was then asked, ‘‘Did 
you ever suffer with anything else that you can recall at 
this time? A. No, sir.” On cross-examination he was 
asked, “Isn’t it a fact, Mr. Culver, that you were treated 
for a chancre by a medical officer while down on the bor- 
der?” Plaintiff objected to this question as not proper cross- 
examination, and the objection was sustained. If the wit- 
ness had answered in the affirmative, it would have tended 
to contradict his evidence in chief and to support the opin- 
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ion of the doctors called by defendant, that the injury to 
his spine was the result of a syphilitic affection. This was 
proper cross-examination, and the exclusion of this testi- 
mony was prejudicial. Livingston v. Omaha & C. B. Street 
R. Co., 104 Neb. 118. 

The negligent acts complained of in the petition were 
the failure to furnish sufficient help and the negligent or- 
der of the conductor to load the handcar in the manner in 
which the plaintiff testifies he was directed to lift. A ma- 
jority of the court take the view that, since the expert medi- 
cal testimony in behalf of plaintiff is to the effect that “lift- 
ing on the handcar in the ordinary way would not produce 
any lesion whatsoever,” and that the injury was “due to 
sudden extension with rotation of a vertebra in the dorsal 
region, which was due to a sudden strain placed upon him 
by overweight in an improper position,” the question wheth- 
er there was a negligent order and whether this was an 
unusual and extraordinary risk, which the plaintiff did not 
assume, were questions for the jury. 

The remaining questions are concerned with whether 
there was error in the giving of certain instructions to the 
jury, and whether the verdict is excessive and the result 
of passion and prejudice. It must be noted here that de- 
fendant tendered no instructions to the court presenting its 
particular theory of the case. In this connection it must 
be said that, even if some of the instructions were slightly 
inaccurate, where the trial court has not had the oppor- 
tunity of being informed as to what the contention of the 
complaining party is as to the points of law involved, this 
court will not examine a charge with such a critical mind 
as where the trial judge has had the benefit of the views 
of such party as to the proper legal principles applicable. 

In stating the issues to the jury, the trial judge gave, 
to the length of nearly six typewritten pages, a substantial 
copy of the pleadings in the case. Some of the statements 
in the petition are not supported by proof. We have of- 
ten criticised the practice of copying lengthy pleadings 
into the instructions given by the court, and have said that 
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the trial judge should eliminate from the statement of the 
issues irrelevant and redundant matter, as well as allega- 
tions which the evidence has failed to substantiate. It is 
difficult for the jury in a lengthy trial to discriminate be- 
tween charges of negligence submitted to them in instruc- 
tions of the court from those which have been established 
by the evidence, and they may think that if these were not 
in evidence they would not have been mentioned by the 
judge. Several judgments have been reversed by this court 
on account of this practice. Hutchinson v. Western Bridge 
& Construction Co., 97 Neb. 439; Lang v. Omaha & C. B. 
Street R. Co., 96 Neb. 740; Spieler v. Lincoln Traction Co., 
103 Neb. 339; Hanna v. Hanna, 104 Neb. 231. 

Since the question may arise upon a new trial, it is sug- 
gested that in computing the damages recoverable for loss 
of earning capacity in actions for damages for personal 
injuries, under the federal employers’ liability act, ade- 
quate allowance should be made for the earning power of 
money, and when future payments are to be anticipated the 
verdict should take into account the present value of the 
annual payments of which plaintiff in such a case, or his 
beneficiaries, have been deprived. Damages for pain and 
suffering are not to be awarded as upon the basis of present 
‘worth based upon the life expectancy of the plaintiff, but as 
a gross sum presently payable. Sweat v. Hines, 107 Neb. 
1; Chesapeake & O. R. Co. v. Kelly, 241 U.S. 485. 

In view of the errors at the trial herein discussed, and of 
the fact that some of the other complaints made may be 
obviated on another trial, the judgment is reversed and the 
cause remanded. 

REVERSED. 


Note—See Appeal and Error, 3 C. J. p. 858, sec. 758; 
Damages, 17 C. J. p. 907, sec. 196; p. 926, sec. 222; p. 1059, 
sec. 361—Master and Servant, 26 Cyc. pp. 1095, 1478; Wit- 

- nesses, 40 Cyc. pp. 2383, 2388. 
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JOHN F. IDEN, v. STATE OF NEBRASKA. 
FILED JULY 18, 1924. No. 23639. 


1, Criminal Law: ATTORNEY AND CLIENT. "he statute does not 
prohibit an attorney, acting for a party interested in a civil 
suit, from afterwards maintaining or prosecuting a criminal 
action for an offense committed during the trial of the civil suit. 


2. EXHIBITS. It is within the discretion of the trial court 
to allow the jury to take exhibits received in evidence to the 
jury room. 

3. ASSIGNMENTS OF Error. It is the duty of counsel who 


assign errors for review to point out clearly and specifically in 
what manner and wherein the action of the trial court was 
erroneous and prejudicial, or the assignment will be disregarded. 


4. Evidence examined, and held to sustain the verdict. 


Error to the district court for Dawes county: WILLIAM 
H. WESTOVER, JUDGE. Affirmed. 


Allen G. Fisher and Holmes, Chambers & Mann, for 
plaintiff in error. 


. 


O. S. Spillman, Attorney General, and George W. Ayres, 
contra. 


Heard before LETTON, ROSE and DEAN, JJ., BLACKLEDGE 
and REDICK, District Judges. 


LETTON, J. 

From a conviction on an information charging perjury, 
plaintiff in error, hereinafter designated defendant, ap- 
peals. 

The essential charge of the information is substantially 
as follows: Defendant did in a matter material to the cause 
wilfully and feloniously depose, in a certain foreclosure 
suit against him, that at the time of the execution and de- 
livery of three promissory notes signed by him and de- 
scribed in the information, “a certain clause appearing on 
the face of said notes and typewritten in green ink reading 
in substance as follows, to wit, ‘This note is given as ex- 
tension of time on certain note secured by deed of ‘trust 
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on lands in Dawes Co. Nebr., was not on the said notes at 
the time he signed the same, and with respect thereto in 
response to questions propounded to him upon said trial 
did depose, say and testify as follows, to wit, the following 
being in substance the questions so propounded and answer 
so made by the said defendant, to wit, ‘Question. You say 
this typewriting in green, reading as follows,’ ‘This note 
is given as extension of time on certain note secured by 
deed of trust on lands in Dawes Co. Nebr.,”’ was not on the 
notes at the time you signed them? Answer by John F. 
Iden: No, sir; that was not there. Question. Will you 
say positively it was not there? Answer by John F. Iden: 
I say positively it was not there.’ Whereas, in truth and 
in fact, the said clause was on said notes at the time the 
said John F. {den signed the said notes as the said John F. 
Iden then and there well knew, and that said answers and 
testimony of the said John F. Iden were wilfully, corruptly, 
unlawfully and feloniously false and untrue, and he the 
said John F. Iden then and there well knowing that the 
said matters and testimony so as aforesaid testified to, de- 
posed and declared by him to be true were then and there 
false and untrue, contrary to the form of the statute,” etc. 

The errors assigned may be grouped as follows: The 
county attorney and assistant county attorney were dis- 
qualified by reason of pecuniary interests in the result of 
the suit in the case of Giffen et al. v. Iden et al., out of which 
the prosecution in this case arose; that the county attor- 
ney and his assistant prevented defendant from procuring 
the testimony of certain witnesses, and from having a time- 
ly preparation for such trial, because of the disobedience of 
the county attorney of the order of the trial court to allow 
depositions to be taken, made March 26, 1923; that the facts 
stated in the information are insufficient to constitute an 
offense; that the verdict is contrary to the law and to the 
evidence; that the court erred in giving instructions Nos. 
3, 5, and 8, and in refusing to give defendant’s instructions 
numbered 1 to 22, inclusive. 

The positive and direct testimony of R. F. Poynter, the 
cashier of the bank named as payee, is to the effect that he 
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drew up the notes, that he placed the typewriting upon 
them, and that it was upon the notes at the time they were 
signed. Other testimony tends to support this. The ques- 
tion whether the typewriting upon the exhibits was written 
before or after the signatures was also submitted to a num- 
ber of witnesses testifying as experts that the words were 
typewritten before the notes were signed. 

For the defense defendant went upon the witness-stand 
and admitted that he was a witness and testified as charged 
in the information. In justification he said that at the time 
he was testifying to the best of his recollection and mem- 
ory as to the fact; that he did not dispute signing the notes; 
that his intention was to say that he did not remember that 
when he signed them the typewriting was there; that it was 
over a year before he gave the testimony when he last had 
seen the notes. He also testified in the present case: “If 
that was in there, of course I don’t remember seeing it when 
I signed it;’”’ that after he had been arrested he carefully 
considered the matter a good many times. “Now, then, 
after you have carefully and truthfully considered the 
matter from that time until now, do you have any different 
positive recollection about them now than you did then? 
A. Yes; I thought possibly I might have been mistaken 
on that. Q. That is, it had occurred to you now that you 
might have been mistaken? Yes, sir. Q. And did you 
think you were mistaken at that time? A. No; I didn’t 
think I was mistaken, but I possibly might have been mis- 
taken.” Mrs. Iden testified that she signed exhibits F and 
G, two of the notes in controversy, after her husband had 
signed ; that he then doubled the notes up and put them in 
his pocket, and that was the last she saw them until the 
time of the trial; that the witness Poynter was not pres- 
ent at that time, and her daughter, Zepha Giffen, was; 
that the notes were made payable to the Bank of Fortes- 
cue. but now the name of the bank is scratched out and 
they are made payable to R. L. Poynter, and that the green 
typewriting was not upon the notes at that time. Zepha 
Giffen testified that two of the notes were signed at the 
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family home near Bigelow, Missouri; that she saw them 
at that time; that she read each of the notes over and did 
not notice any typewriting upon them at that time, and 
that her recollection is Mr. Poynter’s name was not writ- 
ten in the notes when signed, but the name of the Bank 
of Fortescue appeared as payee. A number of witnesses 
testified to the good standing of defendant in the com- 
munity in which he resided, and there was testimony that 
it is almost impossible to tell merely by inspection whether 
writing or typewriting has been superimposed. There was 
sufficient evidence to support the verdict if the jury be- 
lieved the testimony on behalf of the state, and that the 
testimony was wilfully and intentionally false and per- 
jured. 

There is no basis for the assignment that the county at- 
torney and his assistant were disqualified by reason of 
having appeared as attorneys for the plaintiff in the fore- 
closure suit in which the perjury was alleged to have been 
committed. While the statute forbids a county attorney 
from being attorney or counsel, “other than for the state 
or county, in any civil action depending upon the same 
state of facts upon which any criminal prosecution com- 
menced or prosecuted shall depend,” there is no prohibi- 
tion against an attorney or a party interested in a civil suit 
from afterwards maintaining or actively prosecuting a 
criminal action for an offense committed during the trial 
of the civil suit. 

The record does not substantiate the assignment that 
the county attorney and his assistant prevented defend- 
ant from procuring the testimony of witnesses and from 
having a timely preparation for a fair trial “because of 
the wilful disobedience of the county attorney of the order 
of the trial court to allow depositions to be taken, which 
order was given March 26, 1923.” No such order appears 
in the record and there is absolutely no proof of any acts 
on the part of the county attorney and his assistant of the 
nature charged. 

It is assigned that the court erred in allowing the jury 
to take the three notes in controversy to the jury room and 
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in failing to let the jury examine the exhibits offered in 
evidence in behalf of the defendant. After the jury had 
retired to consider, they requested permission of the court 
to inspect the notes, and this was given. This was within 
the discretion of the court and was not erroneous. 

A general assignment of error is made with respect to 
a number of instructions, but no error has been pointed 
out in giving or refusing instructions, either in the oral 
argument or in the printed brief. It is the duty of coun- 
sel who assign errors to point out clearly and specifically 
in what manner and wherein the action of the court was 
erroneous and prejudicial, or the assignment will be dis- 
regarded. The offered testimony of the witness Hopper 
was upon an immaterial point. The facts alleged were re- 
mote from the issues, and the court did not abuse its dis- 
cretion in refusing this offer. 

Finding no prejudicial error in the record, the judgment 
of the district court is 

AFFIRMED. 


Note—See District and Prosecuting Attorneys, 18 C. J. 
p. 1812, sec. 89 (1925 Ann.) ; Criminal Law, 16 C. J. p. 
1088, sec. 2548; 17 C. J. p. 181, sec. 3475—Perjury, 30 
Cyc. p. 1448. 


LOTON R. McCaw, APPELLANT, V. CHARLES H. SWALLOW, 
APPELLEE. 


FILED JULY 18, 1924. No. 22878. 


1. Vendor and Purchaser: CONTRACT. Where a transaction for the 
exchange of interests in real estate is evidenced by several in- 
struments, each being dependent on the others, they should be 
considered together for the purpose of determining the rights 
and liabilities of the parties. 


DAMAGES. In a transaction for the exchange of in- 
terests in two separate tracts of land. the trading price of one 
tract, though stipulated to be a payment on the other tract, 
is not necessarily the measure of relief in an action to recover 
back in money the payment thus made, where defendant repudi- 
ated or rescinded the entire transaction and surrendered the 
interest he had agreed to accept from plaintiff. 
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APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 


J. J. Harrington and Doyle & Halligan, for appellant. 


Burkett, Wilson, Brown & Wilson and M. V. Beghtol, 
’ contra. 


Heard before Morrissey, C. J., ROSE, DEAN and THOMP- 
SON, JJ., and BLACKLEDGE, District Judge. 


ROSE, J. 

This is an action to recover $29,797.50 as a first payment 
on an unperformed agreement by defendant to sell and con- 
vey to plaintiff 130.38 acres of land in Hidalgo county, 
Texas, for $39,114, plaintiff agreeing to execute notes for 
the unpaid balance of $9,316.50 and to secure them by a 
vendor’s lien on the land purchased. The initial payment 
mentioned was not made in cash, but plaintiff pleaded that 
he made it by assigning to defendant a contract to pur- 
chase from Glen Troth and Roy Brownell 1,160 acres of 
land in Holt county, Nebraska, plaintiff and defendant 
agreeing in writing that the assignment should be the 
first payment of $29,797.50 on the Texas land. Plaintiff 
also pleaded that he executed and delivered the assignment, 
and that it was accepted by defendant, who entered into 
possession of and leased the Holt county land; that plain- 
tiff on his part performed, or tendered performance of, all 
his contractual obligations to defendant, but that the lat- 
ter repudiated his agreements, failed to convey the Texas 
land to plaintiff, and refused to refund the first payment 
therefor. The written contracts signed by the parties were 
set out in the petition. 

In the answer defendant did not deny the execution of 
the instruments pleaded by plaintiff, but alleged in effect 
that they evidenced a trade of defendant’s Texas land for 
plaintiff’s equity in the Holt county land, there being in 
favor of defendant on the basis of such a trade a difference 
of $9,316.50, for which plaintiff agreed to give notes se- 
cured by a vendor’s lien; that plaintiff failed to assign the 
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precise equity traded by him to defendant, who, as a con- 
sequence, legally rescinded the exchange without owing 
plaintiff any sum whatever. 

The reply contains, among denials, and other things, 
a specific admission that plaintiff entered into a written 
agreement with defendant to trade the Texas land for plain- © 
tiff’s equity in the Holt county land. 

After evidence had been adduced at great length by both 
sides, the district court directed a verdict in favor of plain- 
tiff for nominal damages. From a judgment on the verdict, 
each party to pay his own costs, plaintiff has appealed. 

Assigned error in the giving of the peremptory instruc- 
tion presents the controlling question on appeal. Did plain- 
tiff make a prima facie case for any recovery in excess of 
nominal damages? Plaintiff narrowed his action to the 
right to recover back in money the first payment alleged to 
have been made by him on his purchase of the Texas land. 
He takes the position that the first payment, though made 
by the assignment of an equity in land, must be paid back 
in money. Though the contract for the sale of the Texas 
land, considered by itself, contains a provision for a first 
payment of $29,797.50 and recites that “the first payment 
is paid by an assignment of equity in contract of purchase” 
of the Holt county land, the sale of the former cannot be 
separated from.the trading transaction for the purpose of 
making such first payment the indisputable measure of re- 
lief. This sale contract of the Texas land was a part only 
of the transaction between the parties. Each part is re- 
lated to and is dependent on the whole and must be so 
considered. The pleadings and the proofs show conclusive- 
ly that plaintiff and defendant entered into a trade or an 
exchange of interests in two separate tracts of land. The 
writings constituting the entire transaction consist of three 
instruments—the agreement of plaintiff to buy and of de- 
fendant to sell the Texas land; the contract by plaintiff to 
purchase the Holt county land from Troth and Brownell; 
the assignment to defendant of the equity in the Holt 
county land. The repudiation or rescission of the assign- 
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ment extended to the agreement for the transfer of the 
Texas land. 

Assuming defendant wrongfully violated the terms of 
the trade in its entirety and, without cause, refused to per- 
form any of his contractual obligations, what is the meas- 
ure of relief in this action to recover back in money the 
stipulated first payment of $29,797.50. which plaintiff al- 
leges he paid by his assignment? The assignment was ul- 
timately rejected. Plaintiff did not acquire title to the Tex- 
as land. His agreement to purchase it and his obligation 
to execute notes for the balance of the purchase price are 
at an end, since defendant rescinded the entire transaction 
and plaintiff acquiesced in the rescission by bringing this 
action to recover back the alleged payment of $29,797.50 
or nothing. The agreement by plaintiff to purchase from 
Troth and Brownell the Holt county land and the assign- 
ment tendered by plaintiff to defendant were turned back 
to the former. At the time of the trial the title to the prop- 
erty which each had agreed to convey to the other remained 
as it stood before the signing of the contracts. Disregard- 
ing loss or profit as a result of defendant’s failure to com- 
ply with the terms of the trade, the equity of plaintiff in 
the Holt county land was restored to and retained by him.. 
No witness testified to the value of either tract of land or 
to loss of profits or to actual damages. There is no proof 
that plaintiff made the payment for which he sues, unless 
evidence of that fact is found in the agreement that the 
assignment is a payment or in the rejected tender of the 
assignment itself. With the trade rescinded and the title 
to the property which each party had agreed to trade to 
the other remaining as it stood before the signing of the 
contracts, do the recital of payment and the rejected tender 
of the assignment prove either a completed payment or sub- 
stantial damages? If plaintiff prevails on his own theory, 
his adjudicated profit in the rescinded trade will be $29,- 
797.50—the entire trading price of the Texas land, except- 
ing deferred payments aggregating $9,316.50 only. The 
agreement that the assignment of plaintiff’s equity in the 
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Holt county land is a first payment of $29,797.50 on the 
Texas land was inserted in the exchange contract in con- 
templation of mutual performance. It was not intended 
as a stipulation for liquidated damages in the event of non- 
performance. So considered, it would be unconscionable 
on the face of the writings. There being conclusive evi- 
dence that the exchange was rescinded, that the assign- 
ment and the tender were rejected, and that the equity con- 
stituting the agreed payment was restored to plaintiff, there 
was no proof whatever of substantial damages or of the 
completed payment on which the action is based. Plain- 
tiff, therefore, did not make a case for any recovery in 
excess of nominal damages. It follows that there was no 
error to the prejudice of plaintiff in the peremptory in- 
struction. 
AFFIRMED. 


Note—See Exchange of Property, 23 C. J. p. 2038, sec. 
31; p. 282, sec. 82. 


RoBerT I. CAHOON, ADMINISTRATOR, APPELLANT, V. FIRST 
NATIONAL BANK OF FREMONT: UNION NATIONAL 
BANK OF FREMONT, SUBSTITUTED DEFEND- 

ANT, APPELLEE. 


FILED JULY 18, 1924. No. 22882. 


1. Abatement. The main purpose of abating a civil action is to 
prevent unnecessary or vexatious litigation. 


De As a general rule a civil action may be abated where 
a former action relating to the same subject-matter is pending 
between the same parties in the same court or in another court 
of the same sovereign. 

3. PRocEDURE. The usual method of making the objection 


that a former action relating to the same subject-matter is 
pending between the same parties is the filing of a plea in 
abatement, but, where those facts are shown without dispute 
by the pleadings as a whole and the evidence, the subsequent 
action may be abated. 
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‘APPEAL from the district court for Dodge county: FRED- 
ERICK W. RUTTON, JUDGE. Reversed, action and counter- 
claim abated. 


J. E. Daly, for appellant. 
Courtright, Sidner, Lee & Gunderson, contra. 


Heard before LETTON, ROSE and Dan, JJ., BLACKLEDGE 
and REDICK, District Judges. 


RoskE, J. 

This is an action commenced November 26, 1921, in the 
district court for Dodge county by Robert 1}. Cahoon, ad- 
ministrator of the estate of Ira E. Cahoon, deceased, against 
the First National Bank of Fremont and its receiver, Ber- 
nard UJrich. Ira E. Cahoon died April 28, 1921, having 
on deposit in the First National Bank of Fremont subject 
to check $681.90, which his administrator seeks to recover 
in this case. The Union National Bank of Fremont pur- 
chased the assets and assumed the liabilities of the First 
National Bank of Fremont and was substituted as defend- 
ant. The answer admitted the deposit pleaded by the ad- 
ministrator and alleged that it was applied July 20, 1921, 
on two unpaid promissory notes, each for $2,000, one dated 
February 20, 1921, and the other February 25, 1921, both 
due 90 days after date, executed by Ira E. Cahoon and 
payable to the First National Bank of Fremont. The an- 
swer also contained a counterclaim for judgment on the 
notes less the deposit of $681.90 for which the administra- 
tor brought suit. The reply, among other things, alleged 
that the deposit in controversy was converted to the use of 
defendant July 20, 1921, and that the notes and other items 
of indebtedness had been presented to the county court of 
Washington county as claims against the estate of deced- 
ent. The district court for Dodge county permitted the par- 
ties to try the issues on their merits, found the notes to 
be valid claims in favor of defendant and against the es- 
tate of decedent, allowed the deposit as a credit on the 
notes, though they were not due when the depositor died, 
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and entered judgment against plaintiff for $3,776.72 on 
the counterclaim. The latter has appealed. 

The position of plaintiff seems to be that the adminis- 
trator was entitled to the deposit as an asset of the estate; 
that the crediting of the deposit on the unmatured notes 
amounted to #conversion, and that the counterclaim should 
be abated, because it was pending between the same par- 
ties in the county court of Washington county, where the 
decedent’s estate must eventually be settled. The reasons 
for abating the counterclaim apply also to the action for 
the deposit. The administrator cannot separate the claims 
for the purpose of maintaining his own and defeating that 
of defendant, where the right to apply the deposit on the 
indebtedness evidenced by the notes is a litigable question. 
The evidence shows that these identical notes, less credit 
for the deposit, were presented to the county court of 
Washington county as claims against the decedent’s es- 
tate. The main purpose of abating a civil action is to pre- 
vent unnecessary or vexatious litigation. The general rule 
is that an action may be abated where a former action re- 
lating to the same subject-matter is pending between the 
same parties in the same court or in another court of the 
same sovereign. It is insisted, however, that there is no 
proper plea in abatement in the present instance. The 
pleadings, considered together with the evidence, show that 
the parties and subject-matter in both courts are identi- 
cal. The answer to the petition of plaintiff pleads the notes 
and a credit of $681.90 on account of the deposit, and al- 
leges: 

“This answering defendant further shows that said notes 
have been presented as claims against the estate of Ira E. 
Cahoon in the county court of Washington county, Ne- 
braska, and have been by said court duly allowed.” 

The reply to the answer and to the counterclaim con- 
tains, ‘among other things, the following: 

“P)aintiff demurs to the answer of defendant in that as 
appears upon the face of such pleading and the files here- 
in there is another action pending between the same parties 
for the same cause.” 
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While abatement is not pleaded according to the tech- 
nical rules of pleading, the allegations of both parties and 
the evidence show without dispute that the present action 
for the deposit and the counterclaim for judgment on the 
notes should have been abated. In an article on abatement 
it is said: 

“The usual manner of raising the objection is by a plea 
in abatement in the nature of a bar, though a demurrer 
may sometimes be proper.” 1 R. C. L. 19, sec. 9. 

The county court of Washington county, the court of 
original jurisdiction in the settlement of estates, was the 
first to acquire jurisdiction and should be permitted to re- 
tain it for the purpose of determining in a single proceed- 
ing the controversies between the parties. Determination 
of the same issues between the same parties in the differ- 
ent courts was unnecessary and vexatious. The judgment 
of the district court is therefore reversed. The action for 
the deposit and the counterclaim for judgment on the notes 
are abated. Plaintiff, being the first to invoke the juris- 
diction of the district court for Dodge county, should pay 
the costs in that court and also in the supreme court. 

REVERSED, ACTION AND COUNTERCLAIM ABATED. 

Note—See Abatement and Revival, 1 C. J. p. 45, sec. 38; 

p. 101, sec. 151. 


FARMERS STATE BANK OF KRAMER, APPELLEE, V. VACLAV 
AKSAMIT, JR., APPELLANT. 


FILep JuLy 18, 1924. No. 22858. 


1. Banks and Banking: SIGHT DRAFT, WITH BILL oF LapING. Where 
a bank receives a sight draft, with a bill of lading attached, and 
without specific instructions, such bank may do one of two 
things, namely, collect from the consignee the sum named in the 
sight draft and deliver it and the bill of lading to the consignee 
and transmit the proceeds to the forwarder of the sight draft; 
or, if payment is refused by the consignee, it is the bank’s duty to 
return the sight draft and the bill of lading to the forwarder with 
notice that payment is refused. 
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2. Bills and Notes: SicHT DRaFTS: ACCEPTANCE. A consignee of 
a shipment of hay obtained possession of a sight draft, and a 
bill of lading thereto attached from a bank to which the sight 
draft was sent for collection only, the consignee having first 
delivered his check to the receiving bank for the required 
amount. Within about an hour thereafter the consignee delivered 
the bill of lading to the agent of the carrier and stopped pay- 
ment of his check on the ground that the hay was in a badly 
damaged condition. Held, that, having obtained possession of 
the instruments in question, and having delivered the bill of 
lading to the carrier, it became the consignee’s legal duty to 
honor the sight draft which, by his acceptance, became a valid 
and subsisting obligation against him. 


3. Damages: DIRECTION OF VERDICT: ATTORNEY’S FEES. Ordinarily, 
in an action at law, and in the absence of statutory authority, 
it is error for the trial court in an instructed verdict to include 
therein an attorney fee against either party. 


APPEAL from the district court for Lancaster county: 
WILLARD KE. STEWART, JUDGE. Affirmed in part, and re- 
versed in part. 


Bartos & Bartos, for appellant. 
Robert R. Hastings, contra. 


Heard before LETTON, ROSE, DEAN, DAY, GooD, and 
THOMPSON, JJ., and REDICK, District Judge. 


DEAN, J. 

Farmers State Bank of Kramer sued to recover from 
Vencl Aksamit and Vaclav Aksamit, Jr., $471.79 on ac- 
count of a sight draft drawn against Vaclav Aksamit, Jr., 
for a car-load:of alfalfa hay bought from Dewitt Grain Com- 
pany of Lincoln and shipped to Kramer. Subsequently 
the action was dismissed as to Vencl Aksamit and the trial 
proceeded against Vaclav Aksamit, Jr., as sole defendant. 
When the shipment arrived at Kramer, defendant deliv- 
ered his check in payment of the sight draft, written on 
the Bank of Wilber, to the order of the Kramer bank, but, 
on the same day, after obtaining possession of the sight 
draft and the bill of lading, he stopped payment of the check 
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on the ground that the hay was badly damaged and unfit 
for feed. Defendant having refused to accept the ship- 
ment, it was sold for demurrage by the railroad company 
a little more than 60 days after its arrival] at Kramer. The 
plaintiff bank established the fact that, in an action begun 
by the grain company in the district court for Lancaster 
county, it was compelled to make good for the sum named 
in the sight draft pursuant to a judgment rendered against 
it in that behalf. Hence, this action was brought to recover 
the money which the plaintiff bank was compelled to pay 
in satisfaction of the judgment. 

When the evidence was submitted, the court, over de- 
fendant’s objection, sustained plaintiff’s motion for an in- 
structed verdict in the sum of $498.47 and costs. Of this 
sum $50 was for an attorney fee. Judgment was thereupon 
rendered in that sum, and defendant, contending that the 
facts should have been submitted to the jury, and that the 
court erred in allowing plaintiff an attorney fee, has 
brought the record here to have it reviewed. 

The sight draft was introduced in evidence by the plain- 
tiff bank, its counsel having received it from defendant’s 
counsel the day before the trial. It is indorsed: ‘Refused 
a/c wet and moldy hay.” The cashier made this explana- 
tion in respect of the indorsement. He testified that, early 
in the forenoon of the day in which the sight draft and 
bill of lading were delivered to defendant, and while de- 
fendant was in the bank, Vencl Aksamit, the father of 
defendant, came to the bank and said that he had just come 
from the railroad yard and found that the car of hay was 
wet and moldy and advised his son not to accept it; that 
he, the cashier, at that time made the indorsement, which 
is above noted, on the sight draft, in good faith and in the 
belief that defendant did not intend to accept the ship- 
ment, and that the indorsement was made solely because 
of what defendant and his father said to him at the time 
in respect of the damaged condition of the hay; that de- 
fendant and his father then left the bank together, and in 
about an hour defendant returned and said he would ac- 
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cept the hay and, leaving his check with the cashier for 
the required amount, the sight draft, with the indorsement 
unerased, and the bill of lading were both surrendered 
to defendant. Elsewhere in the record it appears that 
defendant, immediately after obtaining possession of the 
instruments in question, went to the depot and delivered 
the bill of lading to the railroad’s agent and at the same 
time telephoned the Wilber bank to stop payment on the 
check. It was not denied that the sight draft was in de- 
fendant’s continuous possession, or in possession of his 
counsel, until this action was tried. 

True, defendant testified that, when he obtained posses- 
sion of the sight draft and the bill of lading, the cashier 
told him to give the bill of lading to the depot agent. This 
was denied by the cashier. But, in view of all the facts, 
whether defendant was so informed by the cashier appears 
to be immaterial. Of course, if defendant intended to ac- 
cept the shipment, he would ordinarily be required to sur- 
render the bill of lading to the carrier’8 agent. And the 
fact that defendant took up the bill of lading and accepted 
and retained possession of the sight draft, until the pres- 
ent case was tried, completed and made binding his obliga- 
tion in the premises. 

Defendant, though a young man of 28, was not a novice 
in business affairs of this character. The record shows 
that in recent years he had purchased hay which was 
shipped to him in car-load lots on several occasions and 
must therefore have known the legal effect of delivering 
a bill of lading to the agent of the carrier and of taking 
up and keeping possession of an unpaid sight draft for 
more than three years. 

In respect of recovery in this action, the court did not 
err in directing a verdict for plaintiff, except as to the al- 
lowance of an attorney fee, to which reference is herein- 
after made. It is elementary that the bank’s authority was 
limited in the premises. It could do one of two things: 
Either return the sight draft and the bill of lading to the 
forwarding bank, on the ground that payment was refused 
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by the consignee, or collect from the consignee the sum 
named in the sight draft and deliver it and the bill of lad- 
ing to him and transmit the proceeds to the forwarding 
bank. Having parted with possession of the sight draft 
and the bill of lading, and having failed to collect the sum 
named in the sight draft, the grain company, as herein- 
before noted, began an action on the draft and recovered 
judgment against plaintiff on the alleged ground of negli- 
gence. But none of this excused defendant from perform- 
ance of his lega! duty to honor the sight draft which be- 
came a valid and subsisting obligation against him when 
he obtained it and the bill of lading from the plaintiff bank 
and retained possession of both instruments. 

Much evidence was introduced in respect of the condi- 
tion of the hay, and it was conclusively shown that, on ar- 
rival, it was in a badly damaged condition. But, under the 
facts, defendant’s redress for such damages did not lie 
against the bank. 

As above noted, plaintiff recovered an attorney fee of $50 
which was in addition to the amount recovered on the sight 
draft and was included in the judgment. The allowance 
of this fee was evidently for services in defending the suit 
brought against the Kramer bank by the Dewitt Grain 
Company. There is no warrant in law for the allowance 
of such fee. It follows that, from the Sees of the judgment, 
this amount must be deducted. 

The judgment of the district court is affirmed, except 
as to the attorney fee of $50, and in respect of this sum it 
is directed that it be deducted from the judgment. 

The judgment is 


AFFIRMED IN PART AND REVERSED IN PART. 


Note—See Banks and Banking, 7 C. J. p. 618, sec. 274; 
Bills and Notes, 8 C. J. p. 320, sec. 491; Damages, 17 C. J. 
p. 807, sec. 133. 
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TREVETT, MATTIS & BAKER COMPANY V. HARRY A. REAGOR 
ET AL.: V.S. HALL, APPELLANT: STATE BANK 
OF BLADEN, APPELLEE. 


FILED JULY 18, 1924. No. 22853. 


1. Homestead: CONVEYANCE. “The homestead of a married person 
cannot be conveyed or incumbered unless the instrument by which 
it is conveyed or incumbered is executed and acknowledged by 
both husband and wife.” Comp. St. 1922, sec. 2819. 


2. Acknowledgment: MORTGAGE ON HoMESTEap. A mortgage upon 
a homestead acknowledged by a notary public who was likewise 
an officer and stockholder of the corporation, mortgagee, is void. 


3. Homestead: INVALID MortGAGeE. A mortgagee, holding a mort- 
gage upon a homestead, properly executed and acknowledged by 
husband and wife, may ordinarily take advantage of the in- 
validity of a prior mortgage upon the homestead which is invalid 
because not properly acknowledged. 


‘APPEAL from the district court for Webster county: 
LEWIS H. BLACKLEDGE, JUDGE. Reversed, with directions. 


Bernard McNeny, for appellant. 
F. J. Munday, contra. 


Heard before MorrissEy, C. J., Day, Goop and THOMP- 
SON, JJ. 


Day, J. 

The record presents a contest between V. S. Hall and the 
State Bank of Bladen, two mortgagees, each claiming a 
prior lien upon the mortgaged premises. The action was 
brought by plaintiff to foreclose a mortgage upon certain 
lands executed by Harry A. Reagor and his wife, the then 
owners of the premises. Subsequently the title to the land 
was conveyed to Kate Crow, who with her husband exe- 
cuted the mortgages to Hall and the State Bank. A num- 
ber of parties claiming interests in the lands were made 
defendants, who in cross-petitions set up their various 
claims. The court found, and entered a decree according- 
ly, that the plaintiff’s mortgage was a first lien upon the 
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premises; that the mortgage of defendant Baker was a sec- 
ond lien; that the mortgage set out in the first count of. 
. Hall’s cross-petition was a third lien; that the mortgage 
of the State Bank was a fourth lien; and that the Hall 
mortgage as set out in his second cause of action was a fifth 
lien. This last-described mortgage will be referred to here- 
inafter as the Hall mortgage. The defendant Hall has ap- 
pealed from that part of the decree adjudging that his mort- 
gage was a fifth lien on the premises, and junior and in- 
ferior to the mortgage of the State Bank. 

The record shows that the Hall mortgage was dated April 
29, 1921, and was recorded August 31, 1921. The mort- 
gage of the State Bank was executed May 7, 1921, and re- 
corded on May 10, 1921. The testimony is clear that, at 
the time of the execution of the bank’s mortgage, it had 
no notice of the existence of the Hall mortgage. The bank’s 
mortgage having been recorded first would be a superior 
lien over the Hall mortgage, if the question of priority is 
to be determined solely by the provisions of the recording 
act. 

It is the contention of appellant, Hall, that the bank’s 
mortgage is void because not properly acknowledged. The 
record shows that, at the time of the execution of the bank’s 
mortgage, the premises conveyed by the mortgage were the 
homestead of the mortgagors, and that mortgagors were 
husband and wife. It also appears that the notary who 
took the acknowledgement was at the time an officer and 
stockholder in the mortgagee bank. Section 2819, Comp. 
St. 1922, which was in force at the time of the execution 
of the mortgage, provides as follows: ‘The homestead of 
a married person cannot be conveyed or incumbered unless 
the instrument by which it is conveyed or incumbered is 
executed and acknowledged by both husband and wife.” 
Ordinarily, a mortgage is good between the parties thereto 
without an acknowledgement; but’ where the premises 
sought to be conveyed or incumbered are the homestead of 
a married person, then by the plain provisions of the stat- 
ute an acknowledgement is a necessary part of the instru- 
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ment. In Solt v. Anderson, 71 Neb. 826, it was held: “The 
acknowledgement by both husband and wife of an instru- 
ment whereby it is sought to convey or incumber a home- 
stead is an essential step in the due execution of such in- 
strument.” 

In Wilson v. Griess, 64 Neb. 792, an assistant cashier of 
a bank, who was also a director and stockholder thereof, 
took an acknowledgement of a mortgage on a homestead, 
the bank having a beneficial interest in the mortgage. The 
mortgagors attacked the validity of the mortgage. It was 
held that the notary could not lawfully take the acknowl- 
edgement; that he was disqualified to act as such officer on 
account of his direct pecuniary interest in the matter; “and 
that the acknowledgement and the mortgage were both 
void.” In Chadron Loan & Building Ass’n v. O’Linn, 1 
Neb. (Unof.) 1, it was held: “A mortgage upon a home- 
stead acknowledged by a notary who was likewise an officer 
and stockholder of the corporation, mortgagee, is invalid.” 
To the same effect, see Horbach v. Tyrrell, 48 Neb. 514; 
Hedbloom v. Pierson, 2 Neb. (Unof.) 799. 

It appears that the mortgagors made no objection to the 
validity of the mortgage. The State Bank now contends 
that Hall has no standing to urge the invalidity of the 
mortgage; and that this question could be raised only by 
the mortgagors. The decisions upon this precise point are 
not numerous. It is clear that mortgagors had the right 
to set up the invalidity of the mortgage, and it would seem 
that any one in privity with them would have the same 
right. In Dye v. Mann, 10 Mich. 291, it was held: “A sub- 
sequent mortgagee whose mortgage is executed by both 
hushand and wife may take advantage of the invalidity 
of a mortgage given by a married man upon his homestead 
without his wife’s signature. Such mortgage by the hus- 
band alone is void for all purposes, and not merely as to the 
homestead interest.”” This principle is sustained in Dorsey 
v. McFarland, 7 Cal. 342; Hill v. Alexander, 2 Kan. App. 
251; Whelan v. Adams, 44 Okla. 696. In Bolton v. Oberne, 
Hosick & Co. (79 Ia. 278), 44 N. W. 547, it was held: 
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“Since the conveyance of a homestead by a husband, in 
which his wife does not join is declared by the Code of 
Iowa, section 1990, to be void, such conveyance, when made 
to a daughter, may be attacked by any one having an inter- 
est in the property, though all the beneficiaries to the 
homestead have apparently acquiesced in the conveyance 
since it was made.” It would seem, therefore, that Hall 
stood in such relation of privity with the mortgagors that 
he had the right to plead the invalidity of the bank’s mort- 
gage. 

The State Bank, in its answer and cross-petition, al- 
leged that the Hall mortgage was invalid because the mort- 
gagors did not sign the mortgage in the presence of the’ 
attesting witness. This objection is not sustained by. the 
evidence: While there is some testimony which tends to 
show that the Hall mortgage was not signed in the pres- 
ence of the subscribing witness, the weight of the testi- 
Mony, as we view it, is to the contrary. The subscribing 
witness stated positively that the mortgage was signed in 
his presence by the mortgagors. 

No complaint is made as to the amount due upon the re- 
spective mortgages. Upon a consideration of the entire 
record, we are of the opinion that the Hall mortgage should 
have been decreed a fourth lien upon the premises. In view 
of the fact that the mortgagors are making no complaint, 
the State Bank’s mortgage should be decreed a fifth lien. 

The judgment of the district court is reversed and the 
cause remanded, with directions to enter judgment in ac- 
cordance with the views herein expressed. 


REVERSED, WJTH DIRECTIONS. 


Note—See acknowledgements, 1 C. J. p. 806, sec. 118; 
Homesteads, 29 C. J. p. 908, sec. 304; p. 925, sec. 333. 
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STATE, EX REL. CLARENCE A. DAVIS, ATTORNEY GENERAL, V. 
FARMERS STATE BANK OF BENEDICT: ORMAN S. JEFFERY 
ET AL., APPELLEES: C. H. KOLLING, RECEIVER, 
APPELLANT. 


FILep JULY 18, 1924. No. 23731. , 


1. Banks and Banking: GUARANTY Funp: Deposits. “In order to 
create a deposit which will be protected by the guaranty law, as 
the term ‘deposit’ is understood in section 8033, Comp. St. 1922, 
it is necessary that money or its equivalent shall in intention 
and effect be placed in or at the command of the bank under 
circumstances which do not transgress specific limitations of the 
bank guaranty law.” State v. Farmers State Bank, 111 Neb. 
117. 


: Under the facts shown by the record 
and set out in the opinion, held, that the transaction between 
the claimants and the bank was a deposit, and entitled to the 
protection of the guaranty law. 


APPEAL from the district court for York county: GEORGE 
F. CORCORAN, JUDGE. Affirmed. 


W. L. Kirkpatrick and C. M. Skiles, for appellant. 


Bernard McNeny, Gilbert & Perry and Stewart, Perry & 
Stewart, contra. 


Heard before Morrissky, C. J., LETTON, RoSE, DAY and 
THOMPSON, JJ. 


Day, J. 

This is an appeal by the receiver of the Farmers State 
Bank of Benedict from a judgment of the district court 
allowing the claim of Orman S. Jeffery and Anna M. Jef- 
fery, as a preferred claim against the bank, and directing 
that it be paid out of the depositors’ guaranty fund. 

It is the contention of the claimants that they deposited 
in the Farmers State Bank $39,580 on December 30, 1921, 
under an agreement with the bank that they were to re- 
ceive interest on said sum at the rate of 5 per cent. per an- 
num; that they thereby became depositors in the bank; and 


VoL. 112] JANUARY TERM, 1924. 475 


State, ex rel. Davis, v. Farmers State Bank. 


that the sum so deposited was under the protection of the 
guarantee fund. The receiver objects to the allowance of 
the claim as a preferred claim, and to its payment out of 
the guaranty fund, but concedes that it is a general claim 
against the bank. The objection of the receiver is based 
upon the theory that the transaction between the claimants 
and the bank, upon which the claim is founded, was a loan 
to the bank, as distinguished from a deposit in the bank. 
It is the claim of the receiver that the bank agreed to pay 
interest at a greater rate than 5 per cent. upon the amount 
placed in the bank, and therefore the claimants are not 
entitled to have their claim paid out of the guaranty fund. 

Did the transaction between the claimants and the bank 
constitute a deposit in the bank? In State v. Farmers State 
Bank, 111 Neb. 117, it was held: “In order to create a de- 
posit which will be protected by the guaranty law, as the 
term ‘deposit’ is understood in section 8033, Comp. St. 1922, 
it is necessary that money or its equivalent shall in inten- 
tion and effect be placed in or at the command of the bank 
under circumstances which do not transgress specific limi- 
tations of the bank guaranty law.” 

Section 8008, Comp. St. 1922, in part, provides as fol- 
lows: “No banking corporation transacting a banking 
business under this article shall pay interest on deposits, 
directly or indirectly, at a greater rate than 5 per cent. per 
annum.” 

In lams v: Farmers State Bank, 101 Neb. 778, the claim- 
ant Iams was the holder of a certificate of deposit issued 
to him by the bank, regular on its face, and providing for 
the payment of the principal sum with interest at 5 per 
cent. Jams had a secret agreement with the bank by which 
he was to be paid by the bank an additional 1 per cent. It 
was held that the transaction was not a deposit within the 
protection of the guaranty law, because it violated specific 
limitations of the law. We. come now to consider the 
transaction between the claimants and the bank in the light 
of the principles of law announced in the foregoing deci- 
sions. 
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It appears that on June 7, 1921, W. S. Jeffery, the fa- 
ther of Orman S. Jeffery, with others, had signed a con- 
tract of guaranty, whereby the signers jointly and sever- 
ally guaranteed the payment. of any and all indebtedness 
owing by the Farmers State Bank of Benedict to the City 
National Bank of York, Nebraska, not exceeding in amount 
$80,000. W.S. Jeffery died in September, 1921, leaving a 
considerable estate to be administered. Orman S. Jeffery 
was one of the heirs, and also administrator of the estate. 
The claimants were desirous of having the estate of W. S. 
Jeffery relieved from the obligation of the guaranty. The 
Farmers State Bank had become indebted to the City Na- 
tional Bank in a large sum of money, and was in need of 
ready cash to conduct its affairs. An arrangement was en- 
tered into between the claimants and F. R. Ward, vice- 
president of the Farmers State Bank, acting for the bank, 
by which the claimants were to borrow money on their farm 
to the extent of $40,000 and deposit the same in the bank 
upon certificates of deposit drawing interest at the rate of 
5 per cent. The loan could not be negotiated for less than 
61% per cent. interest, and in addition thereto a commission 
to be paid to the brokers procuring the loan. Ward in his 
individual capacity thereupon agreed that he would person- 
ally pay the commission upon the loan, and also the 114 
per cent. interest upon the loan, the same being the differ- 
ence between the 5 per cent. which the bank agreed to pay 
and the 614 per cent. which the claimants were. required to 
pay to secure the loan. On December 3, 1921, the claimants 
executed a note and mortgage to the Provident Life Insur- 
ance Company for $40,000, drawing interest at 614 per 
cent. payable semi-annually, and delivered the same to the 
bank. Thereupon on the same day the bank issued a cer- 
tificate of deposit to the claimants for $40,000, drawing in- 
terest at 5 per cent. and due in six months. At the same 
time a certificate of deposit for $300 was issued by the bank 
and delivered to the claimants, due in six months without 
interest, Ward stating at the time that he had paid for the 
$300 certificate. On June 3, 1922, the claimants surren- 
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dered to the bank these two certificates and received an- 
other certificate for $40,000, and likewise one for $300, 
upon the same terms as before. The bank thereupon sent 
a draft to the Provident Life Insurance Company for $1,300 
being the semi-annual interest due upon the loan. The 
entries on the books of the bank with respect to this pay- 
ment of interest were improperly recorded, and the books 
of the bank did not properly record the transaction of the 
issuance of the certificates of deposit. No record was made 
of the issuance of the certificates of deposit in the regular 
course of business of the bank. Before the certificates of 
June 3, 1922, became due, the bank failed. 

It further appeays that on or about December 29, 1921, 
a draft was received by the bank. from the First Trust 
Company of Lincoln for $39,580.56, which represented the 
proceeds of the loan with accrued interest for 25 days, 
less the commission charged for securing the loan. No 
proper entry was made on the books of the bank of this 
transaction. It does appear, however, that this draft was 
sent to the City National Bank and proper credit given to 
the Farmers State Bank for that sum. Whereupon the 
City National Bank released a large amount of securities 
held by ‘it for the indebtedness of the Farmers State Bank, 
and also surrendered the guaranty signed by W. S. Jeffery 
and others. It is clear that the Farmers State Bank se- 
cured the benefit of the draft for $39,580.56. When the 
claimants discovered the situation as disclosed in the rec- 
ords of the bank they offered to surrender the certificate of 
deposit for $40,000, and made claim only for $39,580 with 
interest from the date that sum was received by the bank. 
If the claimants’ version of the transaction be the true one, 
the bank should have received $40,000, because Ward was 
to personally pay the commission for securing the loan. It 
seems clear that the claimants were acting in perfect good 
faith. If Ward had personally paid to the bank the amount 
of the commission upon the loan, and the additional 114 per 
cent. interest for which the $300 certificate was issued, as 
he agreed to do, the bank would not have paid more than 
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5 per cent. upon the amount of money received by it out of 
the transaction. The mere fact that Ward failed to carry 
out his part of the agreement does not in our view militate 
against the rights of the claimants as depositors in the 
bank. Suppose a person would take money to the bank 
and deposit it in the regular course of business, but the 
bank officials failed to make a proper entry of the trans- 
action upon its books. Could it be claimed that the trans- 
action was not a deposit, and that it was not within the 
protection of the guaranty law? We think not. It was 
within the province of Ward as an officer of the bank to 
make an agreement on behalf of the bank to pay 5 per cent. 
interest on the claimants’ money. It was also within his 
province as an individual to agree to pay the commission 
on the loan together with the additional 11% per cent. in- 
terest. So far as claimants knew he had kept his agreement. 

In support of the contention of the receiver that the bank 
agreed to pay interest at a greater rate than 5 per cent., 
an agreement was offered in evidence which was signed 
by the bank and the claimants. By the terms of this agree- ' 
ment it appears that the bank agreed to pay interest upon 
the $40.000 in excess of 5 per cent. The claimants, how- 
ever, testified that they did not read the agreement ‘when it 
was signed by them, and that it was prepared by Ward 
from data which they handed him and which they supposed 
he correctly transcribed. Ward did not testify. Another 
witness testified that he interviewed Ward with reference 
to this contract. and that Ward stated in substance that 
the claimants did not sign the contract they thought they 
were signing. We think the explanation of the claimants 
was sufficient to show that the so-called agreement was not 
knowingly entered into by them. 

Considering the entire record, we are of the opinion that 
the transaction between the claimants and the bank was a 
bona fide deposit on the part of the claimants, and that they 
might well have made claim to the entire sum of $40,000. 

The facts in this case do not bring it within the rule of 
the Iams case hereinbefore cited. In that case the agree- 
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ment to pay the extra interest was made by the bank. 

The trial court allowed the claimants $39,580 with in- 
terest thereon at 5 per cent., which was the amount prayed 
for. We think this judgment is fully sustained by the rec- 
ord, and it is, therefore, 

AFFIRMED. 

Goop, J., dissents. 

Note—See Banks and Banking, 7 C. J. p. 485, sec. 15 
(1925 Ann.). 


WILLIAM H. MENKING, APPELLANT, V. ARTHUR W. LARSON, 
APPELLEE. 


FILED JULY 18, 1924. No. 22823. 


1. Torts: JoINT TorT-FEASORS: SETTLEMENT WITH ONE: ORAL 
EvIvDENCE. “Settlement with one of several joint wrongdoers and 
payment of damages is not a defense to an action against an- 
other, unless it was agreed between the parties to the settlement 
that such payment was in full of all damages suffered. If the 
settlement is in writing, oral evidence is competent to show the 
intention of the parties thereto in an action against one not a 
party to the settlement.” Fitzgerald v. Union Stock Yards Co., 
8: Neb. 398. 

2. Principal and Agent: FRAUD OF AGENT. A provision in a con- 
tract for the purchase of real estate, to the effect that vendee 
agrees that he has made personal inspection of the property 
covered by the contract and is buying it solely on his own in- 
vestigation and not on any representations made by any one 
else as to any material matter affecting such property or his 
purchase thereof, will not relieve the vendor, or his agent, from 
responsibility for fraudulent representations. made by vendor’s 
agent, concerning the subject-matter of the contract, for the 
agent has ostensible authority to make representations as to the 
subject-matter of the sale, and his fraud, committed within the 
limits of such authority, will fix responsibility both upon the 
principal and the agent. 


APPEAL from the district court for Fillmore county: 
RALPH D. Brown, J UDGE. Affirmed on condition. 


F. B. Donisthorp, for appellant. 
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Waring & Waring, contra. 


Heard .before Morrissey, C. J., DEAN and Goon, JJ., 
BLACKLEDGE and REDICK, District Judges. 


GoopD, J. 

This is an action upon a promissory note by the holder, 
an indorsee, against the maker. Defendant in his answer 
alleged that the note was given in part payment of the pur- 
chase price of land in Colorado, and that he was induced 
to make the contract of purchase by fraud and misrepre- 
sentations practiced by the vendor and its agents, and set 
up a counterclaim for damages, alleging that plaintiff was 
one of the agents of the vendor who made the misrepre- 
sentations and induced the making of the contract, and 
that the vendor and plaintiff were joint .tort-feasors. The 
trial resulted in a verdict for defendant in the sum of 
$3,000 on his counterclaim, and relieving him of liability 
on the note in controversy. Plaintiff appeals. 

™he facts disclosed by the record, so far as necessary to 
an understanding of the questions for determination, may 
be summarized as follows: The Twin Lakes Land & Water 
Company (hereinafter referred to as the land company) was 
engaged in selling lands and water rights for irrigation 
purposes in Crowley county, Colorado. Menking, the plain- 
tiff, resided in Fillmore county, Nebraska, and was agent 
for the land company. He and the defendant were well 
acquainted and had had other business dealings, and the 
defendant reposed confidence in the integrity of the plain- 
tiff. In January, 1918, plaintiff, with other agents of the 
land company, induced the defendant, also a resident of 
Fillmore county, with other prospective purchasers, to visit 
the Colorado land. The party arrived at the village of Man- 
zanola, Colorado, were met at the train by automobiles and 
taken over some of the land owned by the land company 
and made a casual examination. At that time there was 
about six inches of snow on the ground. They were taken 
to the home of one Bowers, an alleged prosperous farmer 
in the vicinity, who, it later developed, was also an agent 
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or employee of the land company. There they had the eve- 
ning meal and remained over night. The next morning 
they again visited the land and then returned to the Bow- 
ers home, where defendant executed a contract to pur- 
chase 240 acres of land for the price of $150 an acre. He 
paid $3,000, in cash or by check, and gave a series of notes, 
aggregating $33,000, for the remainder of the purchase 
price. On the trip from Nebraska to Colorado and while 
there, defendant was kept constantly in the company of 
the agents or employees Sf the land company and was not 
given an opportunity to see or make inquiries from disin- 
terested parties about the land. Plaintiff and the other 
agents represented to defendant that the land was of a 
high character of chocolate loam and would produce boun- 
tiful crops; made representations as to the amount of 
wheat, oats, corn and other crops that could be grown 
upon the land, and as to the supply of water for irrigation 
purposes, and other facts that would materially affect the 
value of the land, and induced the defendant to believe that 
the land was a bargain at $150 an acre. Later the defend- 
ant, on ascertaining facts that led him to believe that he 
had been defrauded, employed an attorney, who effected a 
settlement with the land company. This settlement pro- 
vided that the contract of purchase should be canceled, and 
all of the defendant’s notes, except two, aggregating $2,800, 
were returned to defendant. The two notes which were 
not returned to the defendant were not then in the pos- 
session of the land company. One of these notes, for $1,800, 
is the one in controversy in this action. 

The defendant was not present when the contract of set- 
tlement between defendant’s attorney and the land com- 
pany was effected. That contract is in writing and is in 
part as follows: “In further consideration of first party 
surrendering to second party the notes executed by second 
party and running to first party in connection with the 
purchase of said land, with the exception of said two notes 
aggregating $2,800, and in consideration of each of the 
parties hereto releasing, relieving and discharging the oth- 
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er of said parties from any and all liabilities whatsoever 
growing out of the purchase of said described premises 
and water rights and any and all payments made there- 
under, it is agreed between the parties hereto in manner 
following, that is to say: 

“First party shall surrender and deliver and does here- 
by surrender and deliver unto second party all the prom- 
issory notes executed by second party as aforesaid and 
given to first party in connection with the purchase of said 
described lands and water rights. with the exception of 
said note No. 3036 in the sum of $1,000 and said note No. 
3037 in the sum of $1,800, and releases and discharges said 
second party, his heirs and assigns from any and all claims 
and demands of every nature whatsoever growing out of 
said contract of purchase and said promissory notes. 

“Second party accepts said notes in full settlement and 
satisfaction of any and all claims and demands of every 
character whatsoever which he has, claims or holds against 
first party growing out of the execution and delivery of 
said contract of purchase, the execution and delivery of 
said promissory notes and contract, and the cash payment 
made on account thereof. 

“It is mutually agreed between the parties hereto that 
the contract of purchase executed in duplicate by the par- 
ties hereto covering the premises and property above de- 
scribed shall be surrendered and canceled.” : 

Plaintiff insists that this contract of settlement was a 
complete accord and satisfaction of any cause of action 
for damages against either the land company or plaintiff, 
and that it contemplated that the defendant should pay the 
note in controversy, together with the other note for $1,000, 
as a part of the settlement. Defendant, on the other hand, 
contends that the settlement with one joint tort-feasor, 
whereby he is relieved from liability, does not relieve the 
other tort-feasor from liability, unless the settlement ef- 
fected was intended to be of the entire cause of action. 

The rule applicable to the situation that obtains in this 
state is clearly set forth in Fitzgerald v. Union Stock Yards 
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Co., 89 Neb. 393, as follows: “Settlement with one of sev- 
eral joint wrongdoers and payment of damages is not a de- 
fense to an action against another, unless it was agreed 
between the parties to the settlement that such payment 
was in full of all damages suffered. If the settlement is 
in writing, oral evidence is competent to show the intention 
of the parties thereto in an action against one not a party 
to the settlement; affixing a private seal to such writing 
is without effect.” This rule has been followed and re- 
affirmed in Hauth v. Sambo, 100 Neb. 160, and Tankersley 
v. Lincoln Traction Co., 101 Neb. 578. 

We think it will not be controverted that the terms of 
the settlement contract, standing alone, are sufficient to 
indicate that it was the intention of the parties to make a 
complete settlement of the cause of action. But, under the 
rule as above announced, in an action against one who is 
not a party to the contract of settlement, parol evidence is 
admissible to show the intention of the parties. In the in- 
stant case, parol evidence to explain the intention of the 
parties to the settlement was offered, wherein it was dis- 
closed that it was not the intention of the parties that de- 
fendant should be liable upon the two promissory notes, 
not then in the possession of the land company. This testi- 
mony is uncontradicted and is to the effect that it was the 
understanding of the parties that defendant would not 
pay the two notes which were not surrendered. The reser- 
vation went no further than this. The contract must, 
therefore, be held to be a complete settlement of the cause 
of action, except as to the right of defendant to make a 
defense to the two notes, one of which is the note in con- 
troversy in this action. 

We conclude, therefore, that the court erred in submit- 
ting to the jury the question of the right of the defend- 
ant to recover upon the counterclaim, and that the judg- 
ment in favor of defendant on his counterclaim is not sup- 
ported by the evidence. It is quite plain that if the land 
company had retained possession of and brought suit upon 
the note in question it would not be entitled to recover. 
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The effect of the settlement contract, as explained by oral 
evidence, was to reserve to the defendant the right to make 
any defense he might have to the note for $1,000 and to 
the one on which plaintiff’s action is founded. 

The contract of purchase between the land company and 
defendant contained this clause: “First party states and 
agrees that he has made personal inspection of the proper- 
ty covered by the within contract, and is buying it solely 
on his own investigations, and not on any representations 
made by any one else as to any material matter affecting 
said property, or his purchase thereof.” Plaintiff insists 
that this clause in the contract cannot be varied by parol 
testimony, and that it effectually bars defendant from main- 
taining any action for damages for fraud or deceit, and 
also deprives him of any defense on those grounds to the 
notes given as part of the purchase price. 

In Schuster v. North American Hotel Co., 106 Neb. 679, 
it is held: “A provision in such a contract, to the effect 
that the agent cannot bind the company by any represen- 
tations, statements or agreements. will not relieve the prin- 
cipal from responsibility for the fraudulent representa- 
tions, made by its agents, concerning the subject-matter of 
the contract, as distinguished from the agreements and 
promises which are to be undertaken, for a sales agent has 
ostensible authority to make representations as to the sub- 
ject-matter of the sale, and his fraud, committed within 
the limits of such authority, will fix responsibility upon 
his principal.” See, also, Stroman v. Atlas Refining Cor- 
poration, ante, p. 187. 

If the effect of such a clause will not relieve the principal 
from liability for fraud or deceit practiced in obtaining 
the contract, we think it is quite clear that it will not re- 
lieve the agent who made the representations and practiced 
the fraud or deceit. The recital in the contract does not 
even purport to protect any one other than the party to the 
contract, and the agent committing the wrongful act can- 
not shield himself from his wrongdoing by such a clause 
in the contract of his principal. 
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Plaintiff argues that the evidence is insufficient to sustain 
the charge that the note was obtained by fraud and deceit. 
We have examined the record, and, while there is a conflict 
in the testimony, there is ample evidence tending to show 
that defendant was grossly deceived and defrauded in the 
transaction. It is evident from the whole record that he 
will lose the $3,000 cash payment that was made, as well 
as the $1,000 note which he has been compelled to pay to 
an innocent holder, and that he has received absolutely noth- 
i.g for the note in controversy. That plaintiff is not an 
innocent holder in due course is plainly evident. The ques- 
tion was one for the jury, and the verdict thereon is con- 
clusive. 

Complaint is made of a number of instructions of the 
court, but we find no error in them save in those which 
submitted to the jury the right of defendant to recover on 
his counterclaim. Complaint is also made of rulings on 
admission of evidence. We have examined the record and 
find no error in this respect. 

Because of the error of the court in submitting to the 
jury the right of defendant to recover on his counterclaim, 
the judgment must be reversed and the cause remanded 
for a new trial, unless defendant shall, within 20 days, file 
a remittitur of the whole of the judgment on his counter- 
claim. If such remittitur is filed, the judgment will be at- 
firmed; otherwise, reversed and remanded. 

AFFIRMED ON CONDITION. 

Note—See Agency, 2 C. J. p. 856, sec. 541; Compromise 
and Settlement, 12 C. J. p. 344, sec. 87; Evidence, 22 C. J. 
p. 1292, sec. 1725. 


WILLIAM BRAUN, APPELLEE, V. THOMAS QUINN ET AL., 
APPELLANTS. 


FILep JuLy 18, 1924. No. 22832. 


1. Venue. An action for the recovery of a money judgment, when 
the defendant is a resident of this state, must be brought in the 
county where he resides or may be served with summons. 
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2. Judgment: VALIDITY: JURISDICTION. If an action for a money 
judgment only is begun against but one defendant in a county 
where he does not reside and cannot be served with summons, 
the court does not acquire jurisdiction over his person by sum- 
mons served on him in the county of his residence. If defendant 
fails to appear, a judgment rendered upon such service is void. 

RELIEF IN Equity. In a suit by a judgment debtor 

to enjoin the enforcement of a judgment, on the ground that it 

is void because the court wherein it was rendered had not 
acquired jurisdiction over his person, a court of equity will not 
grant affirmative relief unless it is made to appear that he had 

a meritorious defense to the cause ef action on which the judg- 

ment was based. 


APPEAL from the district court for Holt county: Ros- 
ERT R. DICKSON, JUDGE. Reversed. 


H. M. Uitley, for appellants. 
J. A. Donohoe, contra. 


Heard before Morrissey, C. J.. DEAN and Goon, JJ., 
BLACKLEDGE and REDICK, District Judges. 

GOOD, J. 

This is an action to enjoin the enforcement of a judg- 
ment, on the ground that it is void for want of jurisdiction 
in the court wherein it was rendered. To the petition the 
defendants demurred generally and also on the ground of 
misjoinder of causes of action. The demurrer was over- 
ruled, and, defendants electing not to further plead, de- 
cree was entered enjoining the enforcement of the judg- 
ment, in accordance with the prayer of the petition. De- 
fendants appeal. 

The salient facts set forth in the petition are as follows: 
December 13, 1920, Thomas Quinn commenced an action 
against William Braun in the district court for Holt coun- 
ty, Nebraska, upon a contract, and prayed for a money 
judgment. On the same day Quinn filed an affidavit for 
attachment, setting forth as ground therefor that the de- 
fendant Braun had fraudulently incurred the obligation 
for which suit was brought. On the same day a summons 
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and order of attachment were issued, directed to the sheriff 
of Holt county. The sheriff made return to the summons 
that the defendant could not be found in his county, but 
levied the order of attachment upon real estate of the de- 
fendant Braun. On the 28th day of December, 1920, an 
alias summons was issued out of said court and directed to 
the sheriff of Platte county, Nebraska, which was served 
upon Braun. There was attached to this summons a cer- 
tificate, giving information that a writ of attachment had 
been issued in the action and levied upon certain described 
real estate. Braun made no appearance in that action, and 
on the 26th day of October, 1921, a default judgment, per- 
sonal] in form, was rendered in favor of the plaintiff Quinn, 
and the court directed that an order of sale should issue, 
commanding the sale of the attached real estate, or a suffi- 
cient amount thereof to pay the judgment, with costs. Pur- 
suant to this order the sheriff advertised the real estate 
for sale, and then the present action was brought. 

It is alleged in the petition in the instant action that at 
all the times complained of plaintiff was a resident of Platte 
county and was not at any of the time a resident of or with- 
in Holt county. Plaintiff further alleges that he had been 
the owner of the real estate levied upon, but had since con- 
veyed the same and was liable to his grantee upon the war- 
ranties in his deed of conveyance, and also alleges that he 
was the owner of other particularly described rea] estate 
in Holt county, and that the purported judgment obtained 
against him was a cloud upon the title to his real estate. 
Plaintiff prays that the purported judgment be decreed 
null and void, that proceedings to enforce it be perpetually 
enjoined, and that his title to all the real estate be quieted 
against the claims of the defendants. 

It is contended that the facts pleaded do not show that 
the judgment is void, but, at most, merely voidable, and 
that, even if void, plaintiff may not enjoin its enforcement, 
because he has not set forth in his petition that he had a 
valid defense to the cause of action on which it was based. 

According to the averments of the petition, which are ad- 
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mitted by the demurrer, when Quinn filed his petition 
in Holt county, Braun was then a resident of Platte county 
and at no time since has Braun been a resident of or within 
Holt county. The action, being for a money judgment 
only, could not be commenced and maintained except in a 
county where defendant resided or could be served with 
process. The law did not authorize the issuance of a sum- 
mons to Platte county. The service in that county of sum- 
mons on Braun did ‘not give the court jurisdiction over his 
person. The judgment subsequently rendered was void for 
want of jurisdiction. Ayres v. West, 86 Neb. 297; Fogg 
v. Ellis, 61 Neb. 829; Chicago, B. & Q. R. Co. v. Hitchcock 
County, 60 Neb. 722; Walker v. Stevens, 52 Neb. 653 ; Mosh- 
er v. Huwaldt, 86 Neb. 686. 

Defendant contends that the petition does not state facts 
sufficient to entitle the plaintiff to the relief demanded, be- 
cause plaintiff failed to allege that he had a valid or meri- 
torious defense to the cause of action on which the judg- 
ment was founded. The plaintiff, on the other hand, con- 
tends that, the judgment being void, its enforcement may 
be enjoined without alleging the existence of a meritorious 
defense to the cause of action on which it was based. The 
authorities upon this question are not uniform, and the de- 
cisions of our own court are not entirely harmonious. 

Plaintiff cites and relies upon Bauer v. Deane, 33 Neb. 
487; Cobbey v. Wright, 29 Neb. 274, and Ayres v. West, 
supra. In none of these cases is the question raised or dis- 
cussed as to whether, in an action to enjoin the enforce- 
ment of a void judgment, it is necessary to allege the exis- 
tence of a meritorious defense to a cause of action on which 
the judgment was founded. For aught that appears, in 
the case of Ayres v. West, supra, a valid defense may have 
been alleged. In Bauer v. Deane, supra, the action was 
by one judgment creditor to enjoin the enforcement of a 
void judgment by another judgment creditor, and in that 
action it was disclosed that the plaintiff in the injunction 
suit had acquired a valid and superior lien, so that, in ef- 
fect, he showed a meritorious defense to the cause of ac- 
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tion, in so far as it related to the rights of plaintiff in the 
injunction action. In Cobbey v. Wright, supra, the peti- 
tion alleged facts showing a meritorious defense. 

But more directly to the point, this court has held in 
Kaufmann v. Drexel, 56 Neb. 229: ‘An action may be main- 
tained to enjoin the enforcement of a void judgment when 
there is a concurrence of the following conditions: (1) The 
judgment must be without any legal or equitable basis; 
(2) its invalidity must not appear on the face of the record; 
and (3) the party complaining must be without an ade- 
quate remedy at law.” 

In Bankers Life Ins. Co. v. Robbins, 53 Neb. 44, it is held: 
“A party against whom a judgment has been rendered by 
default, which judgment is void for want of jurisdiction 
over the person of the defendant, is not entitled to an in- 
junction to restrain the enforcement of such judgment 
unless he makes it appear, both from his pleadings and 
proof, (1) that he has a meritorious defense to the cause of 
action on which the judgment is based; (2) that he has no 
adequate remedy at law; and (3) that his plight is in no 
wise attributable to his own neglect.” 

In Janes v. Howell, 37 Neb. 320, it is held: “A court of 
equity will not vacate a judgment at law merely on the 
ground that the officer’s return, that he had served the sum- 
mons on the defendant to the judgment by leaving a copy 
of the process at his usual place of residence, was false. It 
must also be averred and proved that the defendant to 
the judgment has a meritorious defense to the same.” 

In Osborn v. Gehr, 29 Neb. 661, it is held: ‘A court of 
equity will not set aside a judgment at law, regular on its 
face, when it is not shown that the judgment was rendered 
where no cause of action existed.” In other words, the pe- 
tition in that action did not allege facts showing a defense 
to the claim on which the judgment was founded. 

In Pilger v. Torrence, 42 Neb. 903, it is held: “When one 
against whom a judgment has been rendered seeks the af- 
firmative aid of a court of equity to relieve him from that 
judgment, he must aver and prove that he had a merito- 
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rious defense to the action in which judgment was rendered. 
This is true even though the judgment be void, provided 
at least its invalidity does not appear on the face of the 
record.” 

The reason usually given for the rule against relieving 
from a void judgment unless a meritorious defense to the 
cause of action is averred is that equity will not do a use- 
less thing, and it would subserve no useful purpose to set 
aside a judgment for want of jurisdiction, if the party seek- 
ing the injunction had no defense to the cause of action 
upon which it was based. Another reason is that it is not 
enough that the judgment assailed be unlawful. It must 
be against conscience as well. 

We think the correct rule, and the one supported by the 
weight of authority, is laid down in 1 Black, Judgments 
(2d ed.) sec. 376, in the following language: “It is gener- 
ally held that where a judgment at law is void for want 
of jurisdiction, no summons or notice having been served 
on the defendant, nor opportunity given him for defense, 
nor any appearance entered by or for him, equity will re- 
lieve against the judgment, if it be shown that there is a 
meritorious defense to the action.” — 

While the summons served on Braun in Platte county 
was insufficient to give the district court for Holt county - 
jurisdiction over his person, it did apprise him of the fact 
that he was named as the defendant in a petition filed in 
that court, and that a judgment was being asked against 
him. He could have entered a special appearance and, by 
timely objection, have prevented entry of the judgment 
against him. This he failed to do. His present plight is 
attributable to his own neglect. Whether he had a valid 
or meritorious defense is not disclosed. Unless he had such 
a defense, the judgment is not unconscionable. He is not 
entitled to affirmative relief in'a court of equity unless he 
makes it appear that. he had a meritorious defense and that 
the judgment is therefore against conscience. It follows 
that the district court erred in overruling the demurrer. 

The judgment is reversed and the cause remanded, with 
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leave to the plaintiff, if he so elects, to amend his petition 
and set forth therein facts showing any defense he may 
have to the cause of action on which the judgment was 
based. 

REVERSED. 


Note—See Judgments, 38 C. J. p. 1074, sec. 35; p. 1086, 
sec. 47—Venue, 40 Cyc. p. 96. 


FARMERS NATIONAL BANK, APPELLEE, Vv. L. D. OHMAN 
ET AL., APPELLANTS. 


FILED JULY 18, 1924. No. 22873. 


1. Bills and Notes: ACCOMMODATION MAKER. One to be an accom- 
modation maker of a promissory note must not receive any 
benefit or consideration directly or indirectly by way of the 
transaction of which the note was a part, and the transaction 
must be one primarily for the benefit of the payee. 


CONSIDERATION. “A consideration moving to one of 
several joint makers of a promissory note is good as to all.” 
First Nat. Bank v. Golder, 89 Neb. 377. 


3. Evidence: ParoL EvIDENCE. A promissory note, in the usual 
commercial form, is a complete contract in itself, and its terms 
cannot be varied or contradicted by parol evidence. 


4, Banks and Banking: AGENCY. One whose note to a bank is past 
due, and who is required to procure additional security in order 
to obtain renewal thereof, in so doing is not acting as the agent 
of the bank, even if the bank’s officers suggest that he procure a 
certain person. 


AUTHORITY OF OFFICERS. In an action on a promissory 
note by the payee against the maker, the latter set up as a 
defense that at the time he made the note he was orally promised 
by the president and the cashier of the bank that he was not 
to be liable thereon. The making of such a promise. if it could 
be proved, was not, under the facts disclosed, within the apparent 
scope of these officers’ authority, and is not binding on the bank, 
unless specially authorized, or, with knowledge of the fact, ap- 
proved by the bank’s directors. 


§. Bills and Notes: DEFENSES. An agreement pleaded as a defense 
to an action on a promissory note, brought by the payee bank, 
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that at the time of its execution and delivery it was agreed be- 
tween the payor and the payee that the note was to be used 
for the sole purpose of enabling the payee bank to satisfy the 
demands of the national banking authorities then being made 
upon it, does not constitute a defense; the fraud, if any, being in 
this agreement, and not in the note, nor in the consideration 
for it. 


APPEAL from the district court for Stanton county: AN- 
SON A. WELCH, JUDGE. Affirmed. 


George A. Eberly, for appellants. 
D.C. Chase and Hugo M. Nicholson, contra. 


Heard before MoORRISSEY, C. J., DAY, GOOD and THOMP- 
SON, JJ., and REDIcK, District Judge. 7 


THOMPSON, J. 

The plaintiff alleges, in substance, as a basis of recovery, 
that it is a corporation, organized and doing business at 
Pilger, Nebraska, as a national bank; that on the 26th day 
of April, 1921, the defendants executed and delivered to 
it their promissory note, in the usual commercial form, for 
the sum of $7,500, drawing interest at 10 per cent. per 
annum, due six months after date; that the same was long 
past due and that no part thereof had been paid, and prayed 
judgment accordingly. 

The defendant L. D. Ohman answered, in substance, al- 
leging, first. a general denial; second, that the note was 
signed by the defendant without consideration and solely 
for the accommodation of the payee named therein. 

The defendant M. D. Ohman for answer alleged, in sub- 
stance, first. that the note was signed by the defendant 
solely for the accommodation and benefit of the payee and 
wholly without consideration received by the defendant, 
or parted with by plaintiff; second. that in signing the note 
she did so pursuant to. and relying upon, an oral agree- 
ment made and entered into by and between the plaintiff 
and herself, and in her behalf; that the agreement consti- 
tuted the condition upon which the note was signed and 
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delivered ; that it was agreed that the note was for the pur- 
pose of aiding and assisting plaintiff, and solely to enable 
plaintiff to satisfy the demands of the bank examiner and 
the national banking authorities, then being made upon 
said plaintiff; that she thus signed the note with the de- 
fendant L. D. Ohman wholly and solely upon the condition 
that it was to be accommodation paper.for the purpose 
named in the oral agreement; that the plaintiff, in consid- 
eration, agreed with her that the aforesaid note was to be 
used solely for the purpose of satisfying the bank examiner 
and national banking authorities; that the defendant would 
not be required to pay the note and that there should be no 
recourse to her by the plaintiff. The third paragraph is 
but a repetition of the first and second. 

It will be noticed that this answer of M. D. Ohman, by 
not denying, admits every allegation in the petition well 
pleaded, and seeks to avoid the effect or consequences by 
a plea that the same is accommodation paper, signed by 
her without consideration and for the sole benefit of the 
plaintiff. 

The plaintiff for reply to each of the answers filed a gen- 
eral denial. 

The case came on for trial and at the close of defend- 
ants’ evidence plaintiff moved for an instructed verdict in 
its favor in the sum of $8,233.36, the amount of the note 
and interest to that date. Motion sustained, and the court 
instructed the jury as follows: “You are instructed by the 
court to return a verdict for the plaintiff in this case 
against both defendants in the sum of $8,233.36.” De- 
fendants jointly except, and jury return a verdict for the 
amount. Judgment by the court entered thereon. De- 
fendants separately file motion for a new trial, alleging 
as grounds therefor: ‘That the court erred in instructing 
the jury to render verdict in favor of plaintiff: that the 
verdict is not sustained by the evidence and is against the 
weight thereof; that the verdict is contrary to law.” Mo- 
tion overruled. Case appealed by the defendants, M. D. 
Ohman giving her separate supersedeas bond. 
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The instruction quoted in defendants’ brief is not found 
in the transcript, but is taken from statements made by 
the court, as shown by the bill of exceptions, leading up to 
the giving of the instruction heretofore quoted. 

From the pleadings it will plainly be seen that the main 
issue raised thereby, so far as M. D. Ohman was concerned, 
was as to whether or not the note sued on was as to her an 
accommodation note given for the primary benefit of the 
payee, and without consideration directly or indirectly run- 
ning to her from the payee; the other facts pleaded in her 
answer, as to the desire on the part of the bank to satisfy 
the bank examiner and national banking authorities, be- 
ing simply an amplification of the plea necessary in a case 
of accommodation paper. The pleading is without an alle- 
gation of intentional fraud, deceit, or charge of wrong-do- 
ing as to any of the parties. In considering the effect of 
a directed verdict, we are not unmindful of the rule an- 
nounced by us in O’Hara v. Hines, 108 Neb. 74. 

Defendant M. D. Ohman is the mother of defendant L. 
D. Ohman, and we shall refer to them as mother and son, 
respectively. 

The evidence, in substance, further shows that at the time 
of the execution and delivery of the note in question the 
plaintiff bank still held a past-due note for $5,000 signed 
by the son and his mother; also an enforceable note signed 
by the son alone in the like sum of $7,500; that the nation- 
al bank examiners had objected to the plaintiff bank longer 
carrying the latter note with only the signature of the son, 
and requested plaintiff bank to demand additional securi- 
ty, which it did of him at his home in Stanton county, tell- 
ing him at the time that the bank examiner had been at the 
bank, examined the notes, and demanded that his $7,500 
note be paid, or an additional signer thereon obtained ; that 
he said he did not like to ask his mother to sign the note 
with him, as debts worried her ; that Chace, president of the 
bank, said: “We will give you plenty of time, and you can 
renew the note from time to time so that this will give you - 
a chance to pay it, and your mother need not be troubled ;” 
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that at the same time the note in question was prepared, 
signed by the son and left with him, he sent the note to 
her, and, as shown by his evidence, stated to her in a let- 
ter submitting the same: “I wrote to her that the exam- 
iner was demanding another signature on the paper, and 
that I had the promise of Mr. Chace and Mr. Larson that 
if mother would sign the note with me she would not be 
troubled for payment, that they would give me three or 
four years to work it out myself.” 

After receiving the letter and the note, the mother signed 
the latter, returned it to the son, and he delivered it to the 
bank, at which time he was told that the bank examiner 
had been there and that the bank had informed him that 
they were expecting the mother to sign the note with him, 
and the examiner said he would then let the matter rest 
until the new note was executed and returned to the bank, 
or words to that effect. That afterwards, and just before 
the note was due, the bank officials went to the son’s farm 
and requested that he secure the $5,000 note, and the note 
in question, interest on each, and $600 interest unpaid on the 
note renewed, amounting in all to the sum of about $14,000.. 
That the son declined to secure the said amount on his: 
lands for the reason that he wanted to make some other 
disposition of them; and that they then went to the mother 
to have her secure the $14,000 and she said she would want 
some days to consider it; that she afterwards informed the 
bank that she had concluded not to mortgage her farm, 
and further said, at any rate she thought they were not 
going to trouble her. 

In this case, the examiners acted as duty demanded, the 
bank carried the demand to the maker of the note, and 
requested payment thereof or another name. The mother 
had previously signed one note with the son for $5,000 
payable to the bank; and the most natural thought to come 
to both the bank officers and the son was to have the moth- 
er go on the note with the son. And just as natural for 
the officers to say to the son, it is security we are after, 
and if you will get your mother to sign the note with you 
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we will give you time to make the payments yourself if 
you desire, and we will not trouble the mother. The son 
so understood it and a fair construction placed on the let- 
ter to the mother will so interpret the language used. 

We first notice defendants’ contention that the note in 
question was given without consideration as an accommo- 
dation note. They urge that the plaintiff bank parted with 
nothing of value when the note in question was received. 
This contention cannot be sustained. Induced by the re- 
ceipt of it, plaintiff bank credited the son upon its books 
with $7,500 as payment on the original note, and by ex- 
tending time of payment thus relinquished its right to sue 
on this note pro tanto. Also, the origina] consideration 
for the note renewed was sufficient. We consider the law 
to be correctly stated in 8 C. J. 217, sec. 352, as follows: 

“The existing debt may already be represented by the 
maker’s own bill or note, and the surrender of such in- 
strument will be a good consideration for the new obliga- 
tion, and this is so, although the old note is not surren- 
dered, provided there was no agreement to return the old 
note, and where the old note has not been transferred to 
one other than the payee of the new note. So a note given 
in renewal of the maker’s note is based on a consideration, 
and in such case the consideration for the original paper 
supports the renewal.” 

In Perrin v. Royal, 42 Ind. 132, suit was brought on a 
promissory note given in renewal of six others. In the 
opinion the court say: “The old notes, or the debts evi- 
denced thereby, furnished an ample consideration for the 
execution of the new, whether the old ones were sur- 
rendered at the time, or not.” 

When the mother signed the note, the consideration for 
it on the part of the son was a sufficient consideration as 
to her, as: “A consideration moving to one of several 
joint makers of a promissory note is good as to all.” First 
Nat. Bank v. Golder, 89 Neb. 377. On page 381 the fol- 
lowing instruction given was approved by us: “If the jury 
believe from the evidence that the defendant Hopper signed 
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said note at the request of one of the other signers, Hunt- 
ington, then in that case the consideration received by the 
other signer, Golder, would be a sufficient consideration 
for the defendant Hopper for signing said note, and the 
defendant Hopper in that case would be liable for the full 
amount of said note and interest thereon.” This case is 
as to facts pleaded similar to the instant case, as is shown 
by paragraph 4, page 379. 

In Neal v. Wilson, 218 Mass. 336, a check was given by 
third .persons to a bank without consideration, at the solic- 
itation of the cashier, and immediately passed to the cred- 
it of a depositor’s over-due account, to make the account 
whole. Held, the check was given for the accommodation 
of the depositor rather than of the bank. Accord, Nalitzky 
v. Williams, 2837 Fed. 802; Skagit State Bank v. Moody, 
86 Wash. 286; German American State Bank v. Watson, 
99 Kan. 686. 

Then the defendants admitted, and it is made a part of 
the evidence, that the note in suit was a renewal of a note 
of the same face value which had been given for full 
value. This admission alone would and did render nugatory 
the contention that it was an accommodation note, and 
took the case out of the rule announced in Citizens Bank v. 
Fredrickson, 83 Neb. 755, and brought it within the rule 
announced in Security Savings Bank v. Rhodes, 107 Neb. 
223, especially the rule announced in Greenway v. Orth- 
wein Grain Co., 85 Fed. 536, which was followed and ap- 
proved therein. One to be an accommodation maker of a 
note must not receive any benefit or consideration directly 
or indirectly by way of the transaction of which the note 
was a part. Thus it will be seen that the note was signed 
and delivered by each of the defendants for a considera- 
tion, and in no legal sense an accommodation note, and on 
that plea the defense fails. ; 

Defendants each, also, rely upon an alleged oral agree- 
ment entered into betweeen themselves and James R. Chace 
and Robert Larson, president and cashier of plaintiff bank, 
respectively, “to the effect that she, the mother, would not 
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be called upon to pay the note, that it was to be used solely 
for the purpose of satisfying the demands of the bank ex- 
aminer.” The note is a complete contract in itself, and 
its terms cannot be varied or contradicted by extraneous 
parol evidence. Van Etten v. Howell, 40 Neb. 850; Wes- 
tern Mfg. Co. v. Rogers, 54 Neb. 456; Security Sav- 
ings Bank v. Rhodes, 107 Neb. 223: German American 
State Bank v. Watson, supra; Skagit State Bank v. Moody, 
supra. This note was not, and was not intended to be, a 
sham as to any of the contracting parties; therefore this 
case is distinguishable from the case of Coffman v. Malone, 
98 Neb. 819. The fact is that no communication, oral or 
written, ever passed between Chace or Larson, or the bank, 
and the mother prior to her signing the new note, or in 
reference to it. She lived in Bellevue, Nebraska, some dis- 
tance from Pilger, the home of the plaintiff bank, Chace, 
Larson, and the son. The only request for her signature 
was the contents of the letter written to her by the son. 

Counsel for defendants argue that L. D. Ohman acted as 
agent for the bank in securing M. D. Ohman’s signature. 
We hold that one whose note to a bank is past due, and who 
is required by the bank to procure additional security in 
order to obtain a renewal thereof, in so doing is not acting 
as the agent of the bank, even if the bank suggests that the 
debtor secure a person by it designated. Thus the evidence 
does not sustain this contention of defendants’ counsel. 

Furthermore, Chace and Larson could not bind the bank 
to such an agreement, which, if made by them, was clearly 
outside the scope of their authority. Security Savings 
Bank v. Rhodes, supra; Bank of United States v. Dunn, 6 
Pet. (U. S.) 51. It is not within the recognized duties of 
“managing bank. officers to promise persons whose names 
appear upon commercial paper of the bank that they are 
not to be held liable thereon, in plain contradiction of the 
obligation expressed by the paper. 

There is no evidence that the bank knew of the agree- 
ment, if any there was. Thus this case is distinguishable 
from First Nat. Bank v. Felt, 100 Ia. 680, relied on by 
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defendants. There the directors ratified the arrangement; 
the approval of the directors of the plaintiff bank in this 
instant case is wholly lacking. 

The defendants insist that this action is one coming 
under the rule of law that, where a contract is based on 
an illegal consideration, the court will leave the parties 
where it finds them and will not grant relief to either. It 
is considered by us that defendants have not pleaded nor 
proved such a case. However, arguendo, if all that che 
defendants have pleaded, with fraud and intentional de- 
-ceit added, as to the purpose of the execution and delivery 
of the note as a means of misleading and deceiving the 
government authorities, as to its true status, was admitted 
or proved, it would not amount to a defense. In Skagit 
State Bank v. Moody, 150 Pac. 425 (86 Wash. 286) the 
court, in deciding a similar case, said: “An oral under- 
standing between the parties, that a note given by a direc- 
tor of the bank in payment of overdue interest on another 
note, to comply with the demands of the state bank exam- 
iner, should be held only until after the examination of the 
bank and then returned to the director, does not invalidate 
the note, even between the original parties, since the fraud 
was in the collateral, oral understanding, not in the note 
itself or in the consideration.” The reasoning is logical 
and is by us approved. In German American State Bank 
v. Watson, supra, we read as follows: ‘The maker of a 
note cannot defend an action thereon by showing that it 
was executed without benefit to him, under an agreement 
exempting him from liability, in order to enable the bank 
to which it was payable to make an additional loan to a 
customer who had already borrowed to the limit allowed 
by law, for the reason that having voluntarily signed the 
note in order that the examiner might believe it to be an 
asset to the bank he ought not to be permitted to deny it 
that effect.” ’: 

Courts prefer and should seek to find a legal rather than 
an unlawful motive for the acts of the parties litigant. 
The court did not err in directing the jury to return a 
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verdict in favor of the plaintiff. The record discloses no 
conflict in the evidence for the jury to decide. The ques- 
tions arising were purely questions of law for the court, 
and this justified the trial court in directing the verdict 
and entering judgment thereon. 

From a careful consideration of the admissions in the 
respective answers, and made at the trial, together with 
the evidence, and the law governing each and all questions 
presented, it is found and considered by us that the judg- 
ment of the trial court is correct; that it did not err in 
instructing the jury as it did; that the verdict is sustained 
by the law, and warranted by the evidence; that the judg- 
ment rendered should be and is in all things 

AFFIRMED. 

Note—-See Banks and Banking, 7C. J. p. 524, sec. 122; 
p. 559, sec. 164; Bills and Notes, 8 C. J. p. 211, sec. 348; 
p. 253, sec. 400; p. 786, sec. 1046 (1925 Ann.) ; Evidence, 
22 C. J. p. 1089, sec. 1448. 


BLUE RIVER POWER COMPANY, APPELLANT, V. FRANK 
HRONIK ET AL., APPELLEES. 
Fitep JuLy 18, 1924. Nos, 22890, 22891. 


1. Eminent Domain: IRRIGATION AND WATER-POWER. Proceedings 

- for condemnation of rights of way for irrigation or water-power 
purposes, including the right of overflow and damage caused to 
upper riparian lands by the construction and maintenance across 
a stream of a dam for either of said purposes, may be main- 
tained under the provisions of chapter 69, Laws 1895 (Comp. St. 
1922, sec. 8452 et seq.). 


H PeTITION. In order to confer jurisdiction, the 
petition by which such proceedings are instituted must with 
substantial accuracy describe the lands to be crossed, the size of 
the works to be constructed, and the quantity of land required 
to be taken. 


APPEAL from the district court for Saline pounty: RALPH 
D. Brown, JUDGE. Affirmed. 


Thomas, Vail & Stoner, for appellant. 
Glenn N. Venrick and John E. Mekota, contra. 
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Heard before LETTON, ROSE and DEAN, JJ., BLACKLEDGE 
and REDICK, District Judges. 


BLACKLEDGE, District Judge. ; 

This is a proceeding under the law of eminent domain 
seeking the condemnation of rights for the overflow of lands 
caused by the erection and maintenance of a dam across 
the Blue river, which is being constructed for water-power 
purposes. There are two appeals involving the same issue 
which will be treated as one case. 

The petition was filed November 26, 1920. It alleges the 
corporate capacity of the plaintiff, that it is the owner of 
three irregular tracts of land in sections 34 and 35, town- 
ship 7, range 4, Saline county, containing an aggregate 
acreage of 20.35. It is also alleged: 

“That the Blue river runs through and across the above 
described tract of land; that your petitioner has been duly 
authorized to construct a dam across the Blue river upon 
said real estate to the height of sixteen (16) feet for water- 
power purposes; that your petitioner duly submitted a 
plan of its proposed dam to the state board of irrigation, 
highways and drainage of the state of Nebraska, for exam- 
ination and approval, and that said state board duly ap- 
proved the same March 2, 1918, and authorized its con- 
struction to a height of sixteen (16) feet; that your peti- 
tioner is the owner in fee simple of both sides of said river 
where said dam is being constructed as aforesaid and has 
the legal title thereto, that said dam is in the course of con- 
struction and nearly completed and said water-power plant 
will be ready for operation within a few days. 

“Your petitioner alleges that there are no lands below 
the site of said dam that will be overflowed or injured by 
reason of the construction of said dam or the operation of 
said power plant. 

“Your petitioner further alleges that the real estate 
hereinafter mentioned and not owned by it, situated in town- 
ship 7 north, of range 4 east of the 6th P. M. in Saline 
county, Nebraska, and hereinafter specifically described, 
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are lands situated above the site of said dam and through 
which said Blue river flows, which are or probably will be 
overflowed or injured by reason of the construction and 
erection of said dam and the operation of said power plant.” 

It then gives 19 separate descriptions of lands owned in 
which rights are sought to be acquired by condemnation. 
One description is: “That Frank Hronik is the owner of 
the N. E.44 of the N. W.14 of Sec. 35; the S.E.4 of the 
S. W.\%, of Sec. 26; all of the S.W.14 of the S. W.14 of Sec. 
26, except a tract of land at the south end thereof lying 
south of the channel of the Big Blue river and containing 
about 414 acres more or less; also that portion of the 
S. BE. of the 8. E.14 of Sec. 27, lying east of the channel 
of the Big Blue river and containing 21% acres more or 
less, of which tracts about 41.67 acres‘will be taken, over- 
flowed or damaged; and that Bessie Hronik is the wife of 
the said Frank Hronik.” 

It is further alleged that the petitioner has not been able 
to agree with the several owners and parties interested 
touching the compensation and damages that will be sus- 
tained by the construction of the dam and operation of the 
plant, and prayer is made for the appointment of apprais- 
ers to ascertain the damage and determine the compen- 
sation to be made. . 

A summons was issued on the same date to the sheriff 
requiring him to summon certain appraisers to appear at 
or on the lands December 10, 1920, at 10 o’clock a. m., ‘‘to 
severally appraise the damages sustained by the parties 
hereinafter named to the lands hereinafter described.” 
There follows a description of lands as in the petition. A 
notice containing the same description was issued on the 
same date by the petitioner and served by the sheriff noti- 
fying the owners that the petitioner was about to com- 
plete the construction of a dam for water-power purposes 
across the Blue river at or near the south line of the north- 
west quarter of the northwest quarter of section 35, town- 
ship 7, range 4, and that appraisers would proceed on the 
lands December 10, 1920, at 10 o’clock a. m., to determine 
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and assess the damage. December 9 and 10 certain objec- 
tions were filed by some of the owners, and on December 
10 a supplemental petition was filed which seeks to bring 
in a new party and other real estate not before described 
in the petition. Also, a motion to amend each description 
in the petition by inserting the acreage was filed and a 
motion to amend the summons to conform to the petition 
as amended and the supplemental petition. The objections 
of the owners were all overruled. The amendments asked 
by petitioner were all allowed. 

December 14 a report of the appraisers was filed and 
thereupon appeals were perfected both by the petitioner 
and by the owners to the district court. In the district 
court the owners, as appellants in one case and appellees 
in the other, renewed the objections made by them before 
the county judge, and upon hearing in that court the ob- 
jections of the owners were sustained and a judgment en- 
tered dismissing the petition and annulling all proceedings 
had thereunder; from which judgment the power company 
has appealed to this court. 

It is stated by counsel for both parties that two ques- 
tions are presented by the appeal: First, whether the pro- 
ceedings were properly had under the provisions of section 
3429 et seq., Rev. St. 1913 (Comp. St. 1922, sec. 8452 ef 
seq.). Second, whether the petition of the power company, 
the summons and notice were sufficient to confer jurisdic- 
tion on the county judge or the county court to proceed in 
the matter. 

It is stated in argument that the district court held the 
proceedings to have been properly had under the provisions 
of the statute designated and that its judgment was based 
upon the ground of the insufficiency of the petition and 
proceedings; but the judgment as entered is a general 
one, not designating the ground upon which it is based, 
so that both propositions are here presented for review. 

Without entering into a detailed consideration of the 
matter of statutory authority, we think it is apparent that 
such proceedings may properly be had under the provisions 
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of the statute designated. The act of 1889 (Laws 1889, 
ch. 68) was entitled “An act to provide for water rights 
and irrigation, and to regulate the right to the use of wa- 
ter for agricultural and manufacturing purposes.” The 
amendatory act of 1893 (Laws 1893, ch. 40) was entitled 
“An act to promote the development of water-power for 
manufacturing and other industrial purposes.” And the 
act of 1895 (Laws 1895, ch. 69), which is in substance our 
present law, was entitled, in part, “An act prescribing 
regulations for the appropriation, distribution and use of 
water in the construction and maintaining of canals, 
ditches and storage reservoirs for the purpose of irriga- 
tion, evaporation and water-power.” It is true that at 
that time the need primarily considered was the matter 
of irrigation, which was then in its early development in 
this state, but we think it equally clear that the purpose 
of the act was to establish a code for the regulation of the 
use and application of the waters of the state which were 
made subject to appropriation, and that it was intended to 
be complete for that purpose. It contains ample provi- 
sions for the acquisition of sites, right of way and other 
matters incidental to the use of water, provides for the in- 
stitution of condemnation proceedings by sections 8452, 
8453, Comp. St. 1922, and that the subsequent procedure 
shall be according to the provisions of law for the condem- 
nation of rights of way for railroad corporations. The 
act provides that canals and other works constructed for 
irrigation or water-power purposes, or both, are declared 
to be works of internal improvement; and, with reference 
to the priority of rights, that the use of water for domestic 
purposes shall have preference over those claiming for any 
other purpose, and those using the water for agricultural 
purposes shall have preference over those using the same 
for manufacturing purposes. While it is insisted that 
what is known as ‘““‘The Mill Dam Act” (Rev. St. 1918, 
sec. 3974 et seq.; Comp. St. 1922, sec. 3377 et seq.) should 
be followed, we do not think it necessary to determine that 
question. Nothing is pointed out with reference to the act 
sought to be followed in this instance wherein it is not suffi- 
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cient or adequate in all respects to protect the rights of the 
parties and afford means for determination thereof. We 
therefore hold that such proceedings may properly be had 
under the sections of the statute to which reference is 
made, and now appearing as section 8452 et seqg., Comp. 
St. 1922. 

Upon the other branch of the case, it is strenuously ar- 
gued that the petition and proceedings were not sufficient 
to give jurisdiction, and this position is grounded, princi- 
pally, upon the propositions that the proceeding is not a 
judicial proceeding and that in his acts in reference to it 
the county judge was a ministerial and not a judicial offi- 
cer; that the petition did not sufficiently or accurately de- 
scribe the works of the petitioner then being or about to. 
be constructed, nor the land to be taken; that there was no 
authority for allowance of the amendment to the petition 
and summons whereby the amount of acreage in each de- 
scription, which had previously been left blank, was in- 
serted, and that the amendment could not relate back so 
as to affect the notice to the landowners or cure the sum- 
mons to the appraisers which had already been issued more 
than ten days before. 

Upon the other hand, it is as vigorously asserted that 
the petition was sufficient, the amendment authorized, and 
that the allegations of the petition were such that they 
could be made certain, in that a skilled person, such as a 
surveyor, could thereby determine the quantity and loca- 
tion of the lands to be overflowed, and therefore were suffi- 
cient. 

In support of its argument and of the petition, the ap- 
pellant relies upon the cases in this court of Fremont, E. 
& M. V. R. Co. v. Mattheis, 39 Neb. 98, and Dettman v. 
Pittenger, 89 Neb. 825. These cases, we think, do not con- 
trol the instant case, and the reasons therefor will be 
stated in connection with our consideration of other cases 
by which we think it is controlled. 

The statute under which the proceeding is had requires 
that the petition in such cases shall (1) describe the lands 
to be crossed, (2) state the size of the ditch, canal or works, 
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(3) state the quantity of land which is required to be taken. 
In Mattheis v. Fremont, FE. & M. V. R. Co., 58 Neb. 681, 
this court held that the proceeding for condemning real 
estate for right of way of a railroad is not instituted in 
nor conducted by the county court; that it is conducted 
by the county judge, the sheriff and the appraisers selected 
by the former; that these constitute a tribunal not to try 
a civil action, but simply to assess the damages, and that 
the powers conferred upon the county judge, and the du- 
ties required of him, are not judicial but are purely minis- 
terial. There is little, if any, conflict in the decisions of 
any of the courts with respect to the fact that the petition 
by which such proceedings are instituted must accurately 
describe the property sought to be taken and that such a 
description is necessary to confer jurisdiction. This in 
our judgment does not mean meticulous accuracy, but sub- 
stantial accuracy—that certainty by means of which a rea- 
sonably competent person could take the instrument and 
therefrom, aided by such inquiries as it suggests, locate 
the identical property. 

In Omaha & R. V. R. Co. v. Rickards, 38 Neb. 847, con- 
sidering condemnation proceedings wherein the property 
had been described by governmental subdivisions only, and 
although it was vacant and unoccupied land, but had pre- 
viously been laid out in lots and blocks and was within the 
corporate limits of the city, it was held that such descrip- 
tion was insufficient and the railroad company acquired 
no title or rights thereby. In the more recent case of 
Daily v. Missouri P. R. Co., 103 Neb. 219, wherein a va- 
riance in the petition consisted in a misstatement of the 
depth of the property sought to be condemned, it being 
stated as 115 feet when in fact it was 140 feet, was such 
a substantial inaccuracy as to render the proceedings void. 

In the earlier case of Fremont, FE. & M. V. R. Co. v. Mat- 
theis, 39 Neb. 98, which was a rehearing of the same case 
reported in 35 Neb. 48, the decision was undoubtedly right 
upon the facts on which it was based. In that case there 
was in addition to the description written in the petition, 
a plat annexed thereto in and by which the property was 
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designated with sufficient certainty that it could be accu- 
rately determined. In the instant case there is no reference 
to any plat in the petition and none appears in the record. 
It appears to the writer that in this sort of case a properly 
drawn plat is the most accurate and illuminating method 
of description that could be adopted. The surface of the 
ground is necessarily uneven and the outlines of the land 
which will be overflowed, it seems, could be more accurately 
and plainly shown by means of a proper plat than in any 
other manner. The petitioner must have had the informa- 
tion at hand which would enable it to supply such a desig- 
nation, else it would be unable to compute the acreage it- 
self. Upon the question of acreage we do not think that 
‘ the amendment aided the petition to any appreciable ex- 
tent. In the description hereinbefore quoted there was 
designated four separate 40-acre tracts, and it is said in 
the petition as amended that about 41.67 acres will be 
taken, overflowed or damaged; which would furnish little, 
if any, information.to the owner as to the location or form 
of the part of his land to be taken, or whether it was all in 
one body or in a number of tracts. It made a material 
difference to the landowner as to the exact location of the 
submerged portion in respect to his land and his improve- 
ments of all kinds. It is said that the petition is sufficient 
because a surveyor or skilled person may take it and as- 
certain the lands; but we have failed to discover how such 
a person, however skilled, could take this petition and 
make any definite ascertainment. There is to be a dam to 
the height of 16 feet across the Blue river somewhere upon 
the 20-acre tract of land owned by the petitioner. A great 
deal may, and doubtless does, depend upon the particular 
location of the dam and of each end thereof and its direc- 
tion and length as to the overflow that will be produced 
‘thereby. The petition shows that certain lands for the dis- 
tance of more than four miles upstream are to be over- 
flowed and affected by this dam. It follows that a very 
little difference in the height and location of the dam will 
make a large difference in the land to be overflowed. The 
skilled person who would determine the exact location of 
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these lines must have a starting point, and we fail to dis- 
cover one in the petition. The dam is said to be 16 feet 
high. From what point does the measurement proceed? 
Is it from the low water mark or the bed of the stream? 
And, if the bed of the stream, is it the lowest part thereof 
or is it what is sometimes called the flow line, and how 
determined or how may it now be found? The dam is 
shown to be incomplete in its construction and therefore 
the top of it as actually constructed cannot be ascertained 
from the petition. In other words, where is the base point 
or bench mark from which the surveyor must start in order 
to determine his course, distance or levels? The petition 
gives no information which the statute requires as‘ to the 
size or location of the works, which in this instance is the 
dam, and the body of water which will be impounded there- 
by. Neither does it give any information as to the partic- 
ular tracts and locality of the land to be taken from the 
different landowners so that they might determine, not 
only the land itself, but how adjacent land or improvements 
might be affected by the overflow, and the addition of the 
term “about ten acres,” when applied to a 40-acre or an 
80-acre tract gives no definite information. 

Now, if a condemnation proceeding fully completed, be- 
cause it described vacant, unoccupied land by governmen- 
tal subdivisions, when it has been laid out in lots and blocks, 
or because it made a variance of a little less than 20 per 
cent. in the depth of certain property, is so fatally defec- 
tive that no rights were acquired thereby, it must neces- 
sarily follow that, when objection is made in the inception 
of a proceeding that the description is so indefinite as that 
contained in the petition here, and as incapable of being 
made definite by anything therein stated, it is likewise 
fatally defective and insufficient to confer jurisdiction. 

It follows from these considerations that the judgment of 
the district court was right, and it is 

AFFIRMED. 

Note—See Eminent Domain, 20 C. J. p. 575, secs. 56, 

57; p. 958, sec. 364; p. 957, sec. 365. 
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ARTHUR BOYCE, JR., APPELLEE, V. J. R. BURLEIGH, 
APPELLANT. 
FILED JULY 18, 1924. No. 24062. 


1. Master and Servant: INJURY: COURSE oF EMPLOYMENT. Where 
an employee received an accidental injury while upon the master’s 
premises and subject to the master’s directions, though at the 
time not actually engaged in doing any work for the master, 
the accident occurred in the course of the employment. 


: : Where an employer operated a 
chicken hatchery and kept upon the premises a gun to be used 
in shooting pigeons which were in the habit of devouring the 
food scattered upon the ground for the chickens, held, that an 
injury to an employee, resulting from the accidental discharge of 
the gun in the hands of a fellow servant, arose out of the 
employment. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BRoADY, JUDGE. Affirmed. 


Sorensen & Bollen and Sterling F. Mutz, for appellant. 
Frank M. Coffey, contra. 


Heard before Morrissey, C. J., Goop, DAY and THOMpP- 
SON, JJ., and REDICK, District Judge. 


REDICK, District Judge. ; 

This is an action for compensation under the employers’ 
liability law. Compensation was denied by the commis- 
sioner, but upon appeal to the district court plaintiff was 
awarded the expense of hospital and doctor bills and $6 
a week for 150 weeks, and a penalty of 50 per cent. for. 
waiting time. The injury to plaintiff was caused by the 
accidental discharge of a shotgun in the hands of a fellow 
employee, and resulted in the loss of his right foot. The 
defendant has appealed to this court. The defendant con- 
ducts a chicken hatchery and employed the plaintiff, Ar- 
thur Boyce, of the age of 19 years, and several other boys 
of about the same age, among others Rex Hazelrig, who 
was handling the gun contrary to orders at the time it 
was accidentally discharged. By the terms of the employ- 
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ment plaintiff was to do a number of things and whatever 
he was called upon to perform in connection with the busi- 
ness of the hatchery, and was to receive wages in the sum 
of $6 or $7 a week and his board and lodging on the premis- 
es of the employer. No hours of services were fixed, but 
plaintiff was expected to remain upon the premises subject 
to the directions of his employer. The meals were taken 
with the employer’s family and the rooms where the boys 
slept were in a separate building from the hatchery. The 
office was on the first floor of the hatchery building and 
consisted of a room in which the office desk and other furni- 
ture was separated from the part used by the public by a 
banister or railing. The office was used in the evenings by 
the boys as a place of recreation, reading matter and a 
phonograph being provided for their entertainment. In an- 
other room of the building was a pool table upon which the 
boys were permitted to play. Plaintiff’s employment com- 
menced May 20, 1928, and continued until the date of the 
accident on June 30, following. There is some dispute in 
the evidence as to whether the work of the day was all done 
before the evening meal, but we think that an inference 
fairly arises from the testimony that such was not one of 
the requirements of the employment, and that in practice 
quite a number of chores were done after supper. Plaintiff 
so testified and he is supported in this by Hazelrig. Two 
week’s after plaintiff’s employment commenced the defend- 
ant procured a shotgun and shells for the purpose of being 
used to shoot or scare away pigeons which were in the habit 
-of devouring the feed spread upon the ground in the feed 
lots where the chickens were kept, and the same. had been 
used a number of times by the defendant for that purpose 
prior to the accident. It was a single-barreled shotgun and 
when not in use was kept unloaded in the office behind the 
door, the shells being kept in the desk. The boys had been 
warned not to use the shotgun, but on several occasions, 
during the absence of the defendant, plaintiff had taken it out 
and shot pigeons or shot it in the air. Hazelrig had never 
had the gun in his hands until just before the accident, 
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which occurred on Saturday evening after supper between 6 
and 7 o’clock. On that evening supper was had a little 
earlier than usual, about 5:30, and defendant was going to 
take the plaintiff down town to get a hair cut, but upon tele- 
phoning his mother she forbade him going, and after de- 
fendant left plaintiff took the gun and went out and shot 
at pigeons, brought it back and stood it unloaded in the 
corner where it was kept. A short time thereafter, while 
the boys were in the office, Hazelrig picked up the gun, pro- 
cured a shell from the desk and loaded the gun, and, as he 
was passing through the room to go out, it was accidentally 
discharged, striking the plaintiff in the right ankle and in- 
juring him to such an extent that his foot had to be ampu- 
tated. Plaintiff testifies that a part of his work consisted 
in filling a pail with water and leaving it in the cellar by 
the furnace for the use of Mrs. Burleigh, who had charge of 
the heating apparatus connected with the incubators, and 
that he generally performed that work after supper. He 
further testified that just before the accident he was pass- 
ing by the stove in the office on his way to secure the bucket 
for the purpose of filling it and placing it by the furnace in 
the cellar, when the gun was discharged and he received his 
injury. Hazelrig testified that he thinks plaintiff was lean- 
ing over a desk at the time the gun went off, and that he 
does not think plaintiff had the pail with him, but plain- 
tiff’s testimony was to the effect that he was going after 
the pail. We do not think this dispute is of much im- 
portance for reasons which will be stated later on. 

The defendant makes two contentions as grounds for re- 
versing the judgment of the distriet court: (1) That the 
accident did not occur during the course of the plaintiff’s 
employment; and (2) that plaintiff’s injury did not arise 
out of the employment. 

As to the first contention, we are of the opinion that the 
finding of the district court that the accident occurred dur- 
ing the course of the plaintiff’s employment is amply sus- 
tained by the evidence and therefore should not be disturb- 
ed, if the testimony of plaintiff is believed, he was actually 


512 NEBRASKA REPORTS. [VoL. 112 
=< Boyce v. Burleigh. 


engaged, at the time of the accident, in the performance of 
work for which he was employed; but beyond this, there is 
ample authority to the effect that the relation of master 
and servant continues during the time that the servant is 
upon the premises of the master and subject to his orders, 
whether or not actually employed at the moment in per- 
forming some of the master’s work. City of Milwaukee v. 
Althoff, 156 Wis. 68; Haller v. City of Lansing, 195 Mich. 


753 ; In re Bollman, 73 Ind. App. 46; International & G. N. 
R. Co. v. Ryan, 82 Tex. 565; C. J. Treatise, Workmen’s Com- 


pensation Acts, p. 80, sec. 72, and cases cited. And especial- 
ly in this case, where it was a part of the contract of em- 
ployment that the servant as a part of his compensation re- 
ceived board and lodging upon the premises where the busi- 
ness of the master was carried on, and was required to re- 
main there subject to orders, it may justly be said that the 
relation of master and servant existed, the employment con- 
tinued, and the accident occurred during the course of such 
employment. See Bollman and Ryan cases, supra. 

As to the second contention, that plaintiff’s injuries did 
not arise out of employment, we are also of the opinion that 
the finding of the district court in the premises is correct. 
In Socha v. Cudahy Packing Co., 105 Neb. 691, we held: 

“Where the nature of the employment is such as to ex- 
pose a worker to a wrongful act by another worker, which 
may reasonably be said to have been induced by the peculiar 
conditions of the employment, the manner in which it was 
carried on, and the appliances required, such an act may 
reasonably be said to ‘arise out of the employment.’ ” 

In that case a fellow servant, in a spirit of playfulness, 
applied to the person of claimant’s decedent the nozzle of a 
compressed air hose, in such a manner as to rupture dece- 
dent’s intestines, causing his death, and in the opinion the 
court quotes with approval the following excerpts from 
MeNicol’s Case, 215 Mass. 497: 

“It ‘arises out of’ the employment, when there is apparent 
to the rational mind, upon consideration of all the circum- 
stances, a causal connection between the conditions under 
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which the work is required to be performed and the result- 
ing injury under this test, if the injury can be seen to have 
followed as a natural incident of the work and to have been 
contemplated by a reasonable person familiar with the 
whole situation as the result of the exposure occasioned by 
the nature of the employment, then it ‘arises out of’ the em- 
ployment. * * * The causative danger must be peculiar 
to the work and not common to the neighborhood. It must 
be incidental to the character of the business, and not inde- 
pendent of the relation of the master and servant. It need 
not have been foreseen or expected. but after the event it 
must appear to have had its origin in a risk connected with 
the employment, and to have flowed from that source as a 
rational consequence.” 

The court then reviews a number of cases where the 
principle has been applied, which are very instructive as ap- 
plied to the instant case. The shotgun in question was an 
instrumentality employed in the conduct of the business of 
the hatchery for the purpose of preventing wild pigeons 
from consuming the food distributed to the chickens. That 
a shotgun is a dangerous instrument to have around 
premises where young boys are employed, who may have ac- 
cess to it, needs no argument, but the defendant himself 
appreciated that fact and warned the boys against using it. 
It nevertheless existed as one of the conditions surrounding 
the. performance of the work in which the servants were 
employed. If the accident had happened while the gun was 
in the hands of the defendant for the purpose of shooting 
pigeons, no one would question but that it arose out of the 
employment; but the negligent or improper use of instru- 
mentalities employed in the industry, by a fellow servant, is 
as much a risk or hazard of the employment as the same 
instrumentality in the hands of the master, and in our 
judgment furnishes equally sound reasons for a like hold- 
ing. When it is considered that the plaintiff was upon the 
premises of the master as required by the contract, and 
received his injury in consequence of conditions surround- 
ing the regular conduct of the business of the master, 
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the causal connection between the industry and the acci- 
dent is complete. 

Counse! for defendant refer to the case of Hibberd v. 
Hughey, 110 Neb. 744, in which the distinction is made 
between disobedience of orders as to the manner in which 
the work shal] be done and as to the place where it shall be 
done; but at the time of the accident in this case the plain- 
tiff was not disobeying orders and was in the proper place 
for performance of his work, and so the case ¢ited has no 
application. 

Defendant argues with much earnestness that the diso- 
bedient act of plaintiff in using the gun was the inducement 
for Hazelrig using it, and that therefore plaintiff brought 
the injury upon himself. We are unable to perceive the 
logic of this contention. There is no claim that the plain- 
tiff suggested to Hazelrig to use it, and his act was quite 
independent of plaintiff, and without his knowledge prior 
to the accident. If the boys had been engaged in a joint 
undertaking with the gun, a different question might arise, 
though this we do not decide; but clearly in the absence of 
any intention on the part of plaintiff to influence Hazel- 
rig’s conduct with reference to the gun, the mere force of 
bad example furnishes no ‘causal connection between the 
two acts. 

It is finally contended that plaintiff was guilty of wilful 
negligence when he took the gun out and used it; but his act 
was not the proximate cause of his injury. It had spent 
its force so far as its potentiality for harm may have ex- 
isted. The proximate cause was the act of a fellow ser- 
vant. 

The judgment of the district court is affirmed, and ap- 
pellee is allowed an attorney’s fee of $200 on the appeal to 
be taxed as costs. 

AFFIRMED. 

Note—See Workmen’s Compensation Acts, p. 73, sec. 64; 
p. 80, sec. 72. , 
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MARGARET ALLEN, APPELLANT, V. LOUIS H. TRESTER ET AL., 
APPELLEES. 
FILED JULY 31. 1924. No. 22739. 


1. Master and Servant: INJURY TO MINoR: RIGHT OF ACTION. A 
common-law right of action by a parent for loss of wages of his 
minor son during minority on account of injuries caused by negli- 
gence of his employer is not barred or taken away by the work- 
men’s compensation act of this state. 


WORKMEN’S COMPENSATION ACT: CONSTITUTIONALITY. 
That part of section 4, ch. 85, Laws 1917. amending section 3656. 
Rev. St. 1913 (Comp. St. 1922, sec. 3088, subd. 2) by adding to 
subdivision 2 the following words, “No parent or guardian of 
an injured minor employee shal) be entitled to recover any 
damages by reason of said injury other than as expressly pro- 
vided in this article,” is unconstitutional for the reason that said 
amendment is not germane to the subject-matter of the section 
amended. , 


3. Paupers: RIGHT OF ACTION. No cause of action arises at com- 
mon law in favor of an indigent person against a negligent 
employer for injuries disabling one who is liable under section 
5140, Comp. St. 1922, if of sufficient ability, to support said poor 
person, and since no statute confers such right upon such poor 
person no such cause of action exists. 


4. Master and Servant: INJURY TO EMPLOYEE: LIABILITY OF FORE- 
MAN. A foreman of a corporation employer, whose negligence 
caused personal injuries, is a joint tort-feasor and liable jointly 
and severally with the corporation in an action to recover losses 
caused by such injuries. 


APPEAL from the district court for Lancaster county; 
WILLARD E. STEWART, JUDGE. Reversed. 
Sterling F. Mutz and W. C. Parriott, for appellant. 


Fawcett, Mockett & Tou Velle, F. B. Baylor and A. 
Moore Berry, contra. 


HEARD before MorrissEY, C. J., LETTON, DEAN, Day, 
Goop and THOMPSON, JJ., and REDICK, District Judge. 


PER CURIAM. 
This action is brought by the plaintiff, Margaret Allen, 
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surviving parent, to recover damages which she claims to 
have been sustained by reason of personal injuries suffered 
by her minor son, Delbert Allen, alleged to have been caused 
by negligence of the defendants. It is alleged that said 
minor son is totally incapacitated both mentally and physi- 
cally by reason of said injuries, that plaintiff is a poor per- 
son wholly dependent upon her son for her support, that he 
has been precluded by his injuries from earning money or 
furnishing her further support, and that she has been dam- 
aged in the sum of $15,598.33 by reason of the premises. 

Plaintiff’s action is of a dual character: First, an action 
at common law to recover her pecuniary loss of wages of 
her son during minority occasioned by negligence of the de- 
fendant; and, second, an action based upon the pauper 
statute, Comp. St. 1922, sec. 5140, for loss of support, she 
being dependent upon her son’s earnings. A demurrer to 
the petition was sustained by the lower court, and plaintiff 
declining to plead further the action was dismissed. Plain- 
tiff brings the case here for review. 

The question presented by the record is.a new one in this 
jurisdiction. Plaintiff’s son and his employer, Trester 
Wrecking Company, are within the provisions of and gov- 
erned by the workmen’s compensation act of this state, so, 
as between them, all other methods of compensation, except 
as provided by that act, are barred. The question for de- 
cision is whether or not the action of the plaintiff, under the 
common law, or under the pauper statute, one or both, are 
also barred by that act. As the act stood prior to 1917 there 
was no express provision in it by which the right of action 
of the parents for the loss of such services was affected and 
the common law action of the parent for loss of services re- 
mained unimpaired. In some states the statutes in specific 
words, or by clear implication, deprive the parents of minor 
workmen coming under the compensation act of the right 
to bring the common-law action. The Nebraska statute 
contained no such provision prior to 1917. Evidently, this 
omission having been observed by interested parties, 
it was brought to the attention of the legislature, and an at- 
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tempt was made to amend section 15 of the original act, 
(Laws 1918, ch. 198), being section 3656, Rev. St. 1913 
(later appearing as section 3038, Comp St. 1922). The sec- 
tion is as follows, so far as pertinent to the present case: 
“The terms ‘employee’ and ‘workman’ are used _ inter- 
changeably and have the same meaning throughout this 
article. The said terms include the plural and all ages and 
both sexes, and shall be construed to mean: * * * (2) Every 
person in the service of an employer who is engaged in any 
trade, occupation, business or profession as described in 
section 97 of this chapter, under any contract of hire, ex- 
press or implied, oral or written, including aliens and also 
including minors who are legally permitted to work under 
the laws of the state, who for the purpose of making elec- 
tion of remedies under this Code shall have the same power 
of contracting and electing as adult employees.” The in- 
tention was to amend by adding the following: “No parent 
or guardian of an injured minor employee shall be entitled 
to recover any damages by reason of said injuries other 
than as expressly provided in this article.” If this amend- 
ment is valid and effectual, plaintiff has no cause of action. 
and the judgment must be affirmed. 

Plaintiff contends that the amendment is unconstitu- 
tional because (1) the title of the act is not broad enough 
to cover the amendment. (2) The amendment is class legis- 
lation and discriminatory. (3) The amendment is not ger. 
mane to the section amended. We think the first objection 
is not well taken as the title of the origina] act is broad 
enough to include any provision touching the liability of an 
employer to any person on account of injuries to the em- 
ployee. The second objection we need not consider in view 
of our conclusions upon the third. It is the settled law of 
this state that where the title to a bill is to amend a particu- 
lar section of an act no amendatory legislation not germane 
to the subject-matter of the section proposed to be changed 
is permissible. Miller v. Hurford, 11 Neb. 377; State v. 
Tibbets, 52 Neb. 228, in which the cases are collected and 
the subject considered at length; State v. Bowen, 54 Neb. 
211; Armstrong v. Mayer, 60 Neb. 423. 
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Is the amendment germane to the subject-matter of the 
original section? We are forced to a negative conclusion. 
The subjects of the original section 15 were: (1) The 
description or definition of those who should be considered 
employees under the act, including minors who might be 
legally employed; and (2) giving minors the same authority 
to contract and elect under the act as is possessed by adults. 
It cannot be doubted that any amendment affecting the 
status of the minor as an employee, or his newly conferred 
power to contract and elect, would be proper and germane 
to the subject of this section, but we are unable to perceive 
any relation of those subjects to common law or statutory 
rights of action existing in the parent. The language of 
section 15, prior to the amendment, suggests no thought of 
remedies, or of the rights of parents or guardians. These 
are subjects entirely foreign to the section. Again, these 
matters are the subject of section 11. The amendment 
in question would doubtless be germane to: the subject of 
section 11. Section 11 does not purport by the contract of 
the minor to bind the parent, but only the “employee him- 
self, and for compensation for his death shall bind his legal 
representatives, his widow, and next of kin,” etc. We must 
declare the law as we find it, and we are driven to the hold- 
ing that the amendment is not germane to section 15 and 
violative of section 11, art. III of the Constitution, and is 
therefore ineffectual. While, as before stated, the title to 
the original act is broad enough to cover the subject of this 
amendment, the title is no part of the enactment, and, there- 
fore no matter how broad the title, the particulars of the 
law must be found, it at all, in the body of the act. 

The next question requiring attention is the contention 
of defendant that the employers’ liability law is a sur- 
render of any compensation to any person on account of 
injuries to the employee, other than as provided in the act. 
Except in the single case of death, the language of the act 
does not purport to affect any claims other than those of 
parties to the contract, it being: “Such agreement or the 
election hereafter provided for shall be a surrender by the 
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parties thereto of their rights to any other method, form or 
amount of compensation.” Comp. St. 1922, sec. 3034. The 
statute having expressly provided who shall be bound by 
the contract and under what circumstances, persons, such 
as parents, not included in its terms, are not bound upon 
the familiar principle of construction, “Expressio unius est 
exclusio alterius.” If the construction contended for by 
defendants is proper, the amendment was unnecessary. 
The legislature evidently considered that the matter of the 
amendment was not covered by sections 11 and 15. We 
cannot attribute to the legislature an intention not deduc- 
ible from the language of the act and hold that the act 
provides for surrender of the parent’s rights. 

Defendant Trester cites the following cases: Adkins v. 
Hope Engineering & Supply Co., 81 W. Va. 449. This holds 
that if the provisions of the statute as to giving notice by 
the employer have been followed, the workmen’s compensa- 
tion act deprives the father of his common-law action for 
loss of wages and service of a minor son. A like provi- 
sion is in the statute of New Jersey, Laws 1911, ch. 95, 
sec. 2, par. 9. In Hartman v. Unexcelled Mfg. Co., 938 N. J. 
Law, 418, the point actually decided is not applicable here, 
though it is said in the opinion: “The act provides for no 
suit by a parent for compensation per quod.” Buonfiglio 
v. Neumann & Co., 93 N. J, Law, 174, was like the present 
case, by the parent for pecuniary loss caused to him by 
an injury to his minor son, and it was held that, under the 
statute of New Jersey providing that “the agreement shall 
be a surrender by the parties thereto of their rights to any 
other method, form or amount of compensation or deter- 
mination thereof than as provided in section 2 of this act,” 
the common-law action of the parent was barred. The de- 
cision was based upon the provision that, in the absence of 
notice of election by either party to the contract, the con- 
tract of hiring shall be presumed to have been made with 
reference to the provisions of section 2 of the act (provid- 
ing compensation regardless of negligence) and that ‘“‘in 
the employment of minors, section 2 shall be presumed to 
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apply unless the notice be given by or to the parent or 
guardian of the minor.” The holding of the court as con- 
tained in the syllabus was: “‘Where a father permitted his 
minor son to work for defendant without giving the notice 
that the provisions of section 2 of the workmen’s compen- 
sation act were not intended to apply, he accepted the pro- 
vision of the statute and thereby surrendered his right to 
any other method or form of compensation than that 
therein provided.” Our attention has been called to the 
recent case of Novack v. Montgomery-Ward & Co., 158 
Minn. 505. The decision is based in a large part upon 
the decision in the New Jersey case of Buonfiglio v. Neu- 
mann & Co., supra, but, as we have seen, the New Jersey 
statute is different from that of Nebraska, and the case 
does not seem to us to be proper to follow. 

The Nebraska statute contains no such or similar pro- 
visions assuming to bind the parent of the minor employee 
except in cases where death results from the injuries, and 
we are clearly of the opinion that, owing to the difference 
in the statutes, the holdings of the New Jersey courts are 
not authority in this jurisdiction. Other actions have been 
expressly barred in several states. Kentucky Laws 1916, 
ch. 83, sec. 11: ‘And no other person shall have cause of 
action or right to compensation for an injury to or death 
of such minor employee or loss of service on account there- 
of, by reason of the minority of such employee.” Reming- 
ton’s Comp. St. Wash., sec. 7673: “All civil actions and civil 
causes of action for such personal injuries and all juris- 
diction of the courts of the state over such causes are here- 
by abolished.” 

“Shall be exclusive of all other rights and remedies for 
injuries to employees or for death resulting from such in- 
juries.” Connors v. Semet-Solvay Co., 159 N. Y. Supp. 431. 

“Save as herein provided, no employer shall be liable for 
any injury for which compensation is recoverable under 
this act.” Shade v. Ash Grove Lime & Portland Cement 
Co., 92 Kan. 146. 

Perhaps the leading case on this subject in this country 
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is King v. Viscoloid Co., 219 Mass. 420, which was an action 
at common law by the mother and surviving parent of a 
minor employee who sustained personal injuries in the 
course of his employment, to recover expenses incurred by 
her on account of such injuries and for the loss of her son’s 
services, it was held, under the statutory provisions, that 
the right of no one except the employee was affected by the 
act, and that the waiver or election of the employee could 
not affect the common-law right of the plaintiff. And it 
was said: “The express provision in the act, that his right 
of action is waived or discharged by his failure to give a 
notice that he claimed his common-law rights, is, by recog- 
nized canons of statutory construction, an indication that 
it was not intended to take away the right of anybody but 
himself. * * * In our statute there is no direct enactment 
taking away the parent’s right of action, and we find 
nothing which takes it away by necessary implication. The 
legislatures simply have not covered the case, as in Parsons 
v. Merrill, 5 Met. (Mass.) 356. * * * We have no right to 
conjecture what the legislature would have enacted if it had 
foreseen the occurrence of a case like this; much less can 
we read into the statute a provision which the legislature 
did not see fit to put there, whether the omission came from 
inadvertence or of set purpose. Hull v. Hull 2 Strob. Eq. 
(S. Car.) 174; Kunkalman v. Gibson, 171 Ind. 503; United 
States v. Starn, 17 Fed. 435; United States v. Musgrave, 
160 Fed. 700.” 

The reasoning of the court in that case appeals to us as 
sound. The legislature simply have not covered the case. 
We are clearly of the opinion that the plaintiff’s- action 
for loss of services while her son was a minor is not barred 
by the employers’ liability law. 

Defendant Louis H..Trester, foreman of the wrecking 
company, is joined as being guilty of the negligent act 
causing the injuries to the plaintiff’s son, and it is claimed 
that he was not an employer nor a third party, but an em- 
ployee of the company, and therefore not liable. Whatever 
the ruling on this proposition would be in a proceeding for 
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compensation under the statute, this being an action at com- 
mon law, it is common practice to join with the employer 
the servant directly responsible for the negligent act, on the 
principle that they are joint tort-feasors. Churchill v. 
Stephens, 91 N. J. Law, 195; Webster v. Stewart, 210 Mich. 
138. 

The remaining question for determination is whether 
the petition states a cause of action under the pauper act 
of this state. Section 5140, Comp. St. 1922, after declaring 
the liability, inter alia, of a son for the support of his indi- 
gent parent, if of sufficient ability, and that every person 
who shall refuse to support the indigent relative named, 
when directed bv the county board, shall pay the county 
board not exceeding $10 a week. “And provided, further 
such poor person entitled to support from any such rela- 
tive may bring an action against such relative for 
support in his or her own name and behalf.” This 
fixes a legal) liability upon the son which can be enforced 
either by the county board, when the conditions have been 
complied with, or by a direct suit by the “poor person.” 
There is no new right of action granted against third per- 
sons by this act. No such action is known to the common 
law. The cases cited by appellant to support a right of ac- 
tion for this cause, with two exceptions, were brought under 
statutes which expressly confer the right, and the ex- 
pressions used in each of these cases on this point are pure 
obiter dictum. These cases will now be examined. 

In Yost v. Grand Trunk R. Co., 168 Mich. 564, the only 
point involved was whether the mother, where the father 
had deserted the family, was entitled to bring an action 
for the loss of the services of the minor. The question 
raised in the case does not seem to have been con- 
sidered by the court, or to appear from the opinion to have 
been within the issues, although in the last paragraph of 
the opinion it is said arguendo: “If the plaintiff is poor, un- 
der the provisions of sections 4487 and 4490, Comp. Laws, 
it would be the duty of the minor child, if able, to maintain 
her. If the duty of the maintenance of the minor child is 
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upon the mother when living separate from her husband, 
it would be hard lines to say that if his services could be of 
any value to her, she should not be entitled to them.” The 
judgment was for only $300. Nothing in the opinion in- 
dicates that the mother seeks to recover under the pauper 
statute, and the amount of the recovery seems to show 
that she only sought to recover for loss of services during 
the period of his minority. This remark then can only be 
considered as dictum. In the present case the petition al- 
leges the death of the father, so the question as to the right 
of the mother to sue for loss of services before majority is 
not involved. 

The other case is Gulf, C. & S. F. R. Co. v. Hall, 34 Tex. 
Civ. App. 535. This holds that a parent cannot recover 
damages for loss of pecuniary benefits to be expected from 
his son after he reaches the age of 21, by reason of personal 
injuries to the son, unless such damages are pleaded. This 
implies that, if pleaded, they were recoverable, but does not 
so decide, and also is obiter. 

The common-law right of action is for the value of ser- 
vices of the minor for the reason that all these services be- 
long to the parent until the minor attains the age of 21 
years. The pauper statute does not give the indigent par- 
ent the right to all the services of the minor. It confers 
no right to any services whatever, and if the minor is not 
of sufficient ability to support the parent the law then 
imposes the duty upon others. This statute does not in 
terms confer a right of action upon a parent for lack of 
support against any one but the persons within the classes 
named therein. The decisions resting upon the fact of 
minority can throw no light upon the present problem; 
neither can the statutes which expressly confer a right of 
action, such as the federal employers’ liability act and the 
statute against liquor dealers. Such statutes expressly 
grant the right to bring actions to a class of persons not 
theretofore entitled to maintain an action. If the pauper 
statute had expressly provided that a parent should have 
a right of action against a negligent employer, if the 
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result of the injury interfered with his right of support 
from his child, whether of full age or not, the condition 
would be different. To sum up, at common law no such 
right of action existed, and no statute having been enacted 
creating such right, it does not exist. The right of action 
does exist in the mother, the father being deceased, to re- 
cover for loss of services of her minor son, if she estab- 
lishes the negligence charged. 

So far as the petition states a cause of action for the loss 
of services of the minor until he attains his majority, it is 
not vulnerable to a demurrer, but so far as it is based upon 
any right to recover against a third party under the pauper 
act, it fails to state a cause of action. This necessitates a 
reversal of the judgment of the district court. 


REVERSED. 


t 
SAMUEL GIBSON, APPELLEE, V. JAMES B. KELKENNY, 
APPELLANT. 
FILED JULY 31, 1924. No. 22841. 

Negligence: INSTRUCTION. In an action to recover damages for per- 
sonal injuries, where each party charges the other with negli- 
gence and supports the allegation by proof, it is error, under the 
statute on comparative negligence, to instruct the jury, in effect, 
that a recovery by plaintiff is not barred unless his contributory 
negligence was gross in comparison with that of defendant, 
slight negligence of plaintiff being the legal test for the purpose 
of comparison. Comp. St. 1922, sec. 8834. . 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Reversed. 


Montgomery, Hall & Young and H. M. Johnsen, for ap- 
pellant. 


John W. Cooper, contra. 


Heard betore LETTON, ROSE, DEAN, DAY and Goop, JJ., 
BLACKLEDGE and REDICK, District Judges. 
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ROSE, J. 

This is an action to recover $25,000 in damages for negli- 
gence resulting in personal injuries to plaintiff. In Omaha 
defendant owns and manages the Plaza Hotel. It is equip- 
ped with an automatic passenger elevator accessible from 
the different floors. By means of a push-button on the out- 
side of the elevator shaft on each floor the car is auto- 
matically moved to the proper entrance. This operation 
unlocks the closed shaft door. On the inside the passenger 
starts the car by pressing another push-button indicating 
the floor at which he wishes to stop. Plaintiff entered the 
lobby of the hotel and went to the elevator shaft on the 
main floor, intending to visit his daughter, a guest of the 
hotel on a floor above. He claims to have read on a card 
by the door to the elevator shaft a direction to the effect 
that the door would not open unless the car was at the’ 
floor level. He alleged the door was not entirely: closed, 
and that he pulled it wide open and stepped in. The car 
at the time was at the top of the shaft and plaintiff fell 
into the pit, receiving the injuries of which he complains. 
He charged defendant with negligence in failing to main- 
tain the operating devices in a condition to prevent the 
shaft door on the main floor from standing open when the 
car was not there; in creating an unguarded, dangerous 
pitfall; in concealing the absence of the car by dark and 
dingy surroundings. 

In the answer the defendant denied the negligence im- 
puted to him and alleged that the operating devices, after 
a proper inspection duly made, were in perfect repair and 
in working order; that plaintiff’s injuries were the result 
of his own negligence in purposely manipulating the lock 
and in opening the door; in failing to observe that the car 
was not at the main floor entrance; in negligently stepping 
into the open shaft without any regard for his own safety. 

Upon a trial of the issues the jury rendered a verdict in 
favor of the plaintiff for $2,500 and from a judgment 
thereon defendant appealed. ; 

Defendant insists that the district count erred to his 
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prejudice in misdirecting the jury on the law of negligence. 
Each party charged the other with the negligence resulting 
in the plaintiff’s injuries. Negligence of defendant and 
contributory negligence of plaintiff may be inferred from 
the evidence adduced. With the record in this condition 
the district court gave instructions containing the following 
language: 

“Should you find that the plaintiff was guilty of con- 
tributory negligence and that said contributory negligence 
was gross as compared with the negligence, if any, of the 
defendant, then plaintiff will not be entitled to recover and 
in that event your verdict should be for the defendant.” 

“If the defendant, as proprietor of said hotel, was negli- 
gent in one or more of these particulars in respect to the 
elevator in question. occurring at the time the accident to 
the plaintiff occurred, the defendant would be liable there- 
for unless you further find from the evidence that plain- 
tiff himself was negligent and that his negligence was gross 
as compared with that of the defendant, if any.” 

These instructions are at variance with the statute which 
declares: 

“The fact that the plaintiff may have been guilty of con- 
tributory negligence shall not bar a recovery when the con- 
tributory negligence of the plaintiff was slight and the 
negligence of the defendant was gross in comparison.” 
Comp. St. 1922, sec. 8834. 

Referring to this provision it was said in a recent opin- 
ion: 

“The true rule is that, if plaintiff is guilty of negligence 
directly contributing to the injury, he cannot recover, even 
though defendant was negligent, unless the contributory 
negligence of plaintiff was slight and the negligence of de- 
fendant was gross in comparison therewith. If, in com- 
paring the negligence of the parties, the contributory neg- 
ligence of the plaintiff is found to exceed in any degree that 
which under the circumstances amounts to slight negli- 
gence, or if the negligence of the defendant falls in any 
degree short of gross negligence under the circumstances, 
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then the contributory negligence of the plaintiff, however 
slight, will defeat a recovery.” Morrison v. Scotts Bluff 
County, 104 Neb: 254. 

The doctrine of the statute as thus understood has been 
consistently recognized. Francis v. Lincoln Traction Co., 
106 Neb. 248; Bauer & Johnson Co. v. National Roofing 
Co., 107 Neb. 831; Johnson v. City of Omaha, 108 Neb. 
481; McMullen v. Nash Sales Co., ante, p. 371. 

The instructions quoted are erroneous for the reason 
they do not permit the barring of a recovery by plaintiff 
on account of contributory negligence, if any, unless it was 
gross in comparison with that of the defendant. It is 
when the contributory negligence of plaintiff is slight that 
a recovery by him is not barred. The legislature, not the 
courts, created degrees of negligence for the purpose of 
comparison. The instructions as a whole do not quote or 
recite the provisions of the statute or otherwise advise the 
jury that the court’s expressions relating to negligence 
mean the statutory terms. It is clear from the instructions 
that plaintiff was permitted to recover damages on condi- 
tions. not sanctioned by law and on terms not accorded to 
other litigants similarly situated. There does not seem to 
be any substantial ground for holding that the error was. 
not prejudicial to defendant. The judgement is therefore 
reversed and the cause remanded for further proceedings. 

REVERSED. 

Note—See Negligence, 29 Cyc. p. 657. 

MARTINA OLSON, APPELLANT, V. ELViS H. WooDHOUSE 

ET AL., APPELLEES. 
FILED JULY 31, 1924. No. 22844, 

1. Wendor and Purchaser: TiTLe. Title to land is not necessarily 
unmarketable, because incumbered by a lien which may be dis- 
charged with purchase money at the time fixed by a contract 
of sale for the delivery of the deed. 


CANCELATION OF CoNnTRACT. A vendee who demands 
the cancelation of a contract to purchase real estate for non- 
performance by vendor must show compliance with its terms or 
tender of performance on his part. 
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APPEAL from the district court for Banner county: 
RALPH W. HoBaRT, JUDGE. Affirmed. 


Rodman & Rodman and H. Halderson, for appellant. 
L. L. Raymond and Ray E. Lee, contra. 


Heard before Morrissey, C. J., LETTON, ROSE, Day and 
THOMPSON, JJ. 


Ross, J. 

This is a suit to cancel an agreement by plaintiff to pur- 
chase from defendants a section of land in Banner county 
for $54,400, to recover a judgment for payments ag- 
gregating $10,200 on the purchase price and to make them 
a lien on the land. Arthur Olson and Maynard Olson, act- 
ing for plaintiff, their mother and their undisclosed 
principal, signed a contract of purchase August 20, 1920. 
Payments were to be made as follows: Cash in hand, 
$5,000; October 1, 1920, $5,000; November 1, 1920, $5,000; 
January 2, 1921, $6,600; existing mortgage assumed, 
$12,800; execution of an additional mortgage maturing at 
later dates, $20,000. The contract was also signed by Elvis 
H. Woodhouse and Elizabeth J. Woodhouse, defendants, as 
the vendors, but they did not then know that plaintiff, the 
undisclosed principal of the vendees, was the real pur- 
chaser. After the disclosure of that fact plaintiff herself 
and Elvis H. Woodhouse, January 24, 1921, signed a mem- 
orandum for the sale of the land to the former. The pur- 
chase price was $54,400, payable as follows: ° Credit for 
payments already made, $10,200; February 5, 1921, liberty 
bonds at par $2,000; cash due March 1, 1921, $3,000; March 
1, 1921, executed mortgage, $26,400; mortgage assumed, 
$12,800. Performance by plaintiff March 1, 1921, en- 
titled her to a deed conveying a good and sufficient title. 
She alleged as grounds of relief that she had been ready and 
willing to perform the contract on her part, but that the de- 
fendants were unable, on account of liens, to convey the title 
for which she had contracted; that they repudiated their 
contractual obligations and abandoned the sale. The suit 
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was defended on the grounds that plaintiff was unable to 
make the payments as they fell due; that she made default 
in her payments and abandoned the land after harvest- 
ing a crop of wheat; that, except for the failure of plaintiff 
to make her payments on time, the title would have been 
transferred to her according to her contract of purchase. 
Upon a trial of the case the district court found the issues 
in favor of the defendants, denied the relief sought by 
plaintiff and ordered a specific performance of the contract 
dated January 24, 1921. Plaintiff appeals. 

An examination of the evidence shows that plaintiff was 
first in default. Had she made the cash payment of $3,000 
when due March 1, 1921, the money would have enabled 
vendors to discharge all liens except the mortgage indebted- 
ness assumed by plaintiff, to clear the title and to transfer 
it to plaintiff according to the terms of the contract. Ven- 
dors had a right to sell their incumbered land in contempla- 
tion of receiving the purchase price when due. Their fail- 
ure to convey title to the land purchased by plaintiff was 
due to nonperformance on her part. She had no legal 
ground to refuse payment or to treat the purchase as 
rescinded or to recover back what she paid. It is clear from 
the evidence that she was unable to raise money to pay the 
purchase price as the payments matured and that this was 
the cause of the controversy resulting in the litigation. 
Otherwise the vendors would have made the transfer. 

Title to land is not necessarily unmarketable, because in- 
cumbered by a lien which may be discharged with purchase 
money at the time fixed by a contract of sale for the delivery 
of the deed. 

A vendee who demands the cancellation of a contract to 
purchase real estate for nonperformance by vendor must 
show compliance with its terms or tender of performance 
on his part. 

Under the rules of law and the principles of equity ap- 
plicable to the facts, plaintiff is not entitled to the relief 
sought by her. 


530 NEBRASKA REPORTS. [VoL. 112 
Johnson v. State. 


On the controlling issues, the conclusions on appeal con- 
form to the findings of the district court. 
AFFIRMED. 
Note.—See Vendor and Purchaser, 39 Cyc. p. 1422; p. 
1487 (1925 Ann.). 


ANDREW JOHNSON V. STATE OF NEBRASKA. 
FILED JULY 81, 1924. No. 28714. 


1. Homicide: STATEMENT BY VICTIM: QUESTION FOR CouRT. In a 
prosecution for murder, the admissibility of a statement by the 
victim of the homicide that he was shot by defendant is a ques- 
tion of law for the court. 


3 ADMISSIBILITY. In a prosecution for murder, 
a statement by the victim of the homicide that he was shot by de- 
fendant may be admitted in evidence. if made under a sense 
of impending death, and the foundation for its admission may 
be shown by circumstances. 


The time elapsing between the mak- 
ing of. a dying declaration and dissolution is not necessarily 
a factor in determining the admissibility of the declaration as 
evidence, 


: Ir a prosecution for murder, a state- 
ment by the sictim of the homicide that he was shot by de- 
fendant, held admissible in evidence as a declaration made under 
a sense of impending death, the circumstances being outlined in 
the opinion. 


5. Criminal Law: DEFENSE OF DRUNKENNESS: QUESTION FOR JURY. 
Where the evidence in a prosecution for murder shows that de- 
fendant shot and fatally wounded his victim, the defense that the 
former, a dipsomaniac, was drunk and unconscious at the time 
of the shooting presents a question for the jury. if the testimony 
on that issue is conflicting, but sufficient to sustain a conviction. 


NONAVAILABLE ERROR. In a criminal prosecution. the 
admission of evidence to which defendant objects may not be 
available as error, if he subsequently adduces evidence of the 
same import. 


7. Harmless error in an instruction does not require the reversal of 
a conviction in a criminal prosecution. 


ERROR to the district court for Dodge county: FREDERICK 
W. BUTTON, JUDGE. Affirmed. 
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Dolezal, Spear, Mapes & Stevens, and J. J. Gleeson, for 
plaintiff in error. 


O.S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before MORRISSEY, C. J., LETTON, ROSE, DEAN, 
GooD and THOMPSON, JJ. 


ROSE, J. 

In a prosecution by the state in the district court for 
. Dodge county, Andrew Johnson, defendant, was charged 
with murder in the first degree. He pleaded not guilty and 
upon trial was convicted of manslaughter. For that felony 
he was sentenced to serve a term of not less than 12 nor 
more than 14 months in the penitentiary. As plaintiff in 
error defendant presents for review the record of his con- 
viction. 

The principal argument is directed to the assignment 
that the trial court erred in admitting in evidence proof 
of statements or declarations by the victim of the homicide 
after he had been fatally wounded. This and other assign- 
ments of error require a consideration of the evidential 
facts. 

William Jurging died October 31, 1922, from a gunshot 
wound inflicted in North Bend, October 26, 1922, between 
5:30 and 7 o’clock in the afternoon. Andrew Johnson, de- 
fendant, was accused of firing the fatal shot. Disregarding 
for the moment all objections to evidence admitted at the 
trial, there is testimony tending to prove the following 
facts: Defendant, a dipsomaniac, was 64 years of age. He 
was a painter and lived alone. He met Jurging and James 
Herbert in a barber shop in North Bend about 5:30 in the 
afternoon, October 26, 1922. Jurging said he had a bottle, 
and defendant replied that he had one too, at home. Jurging 
then suggested going to the home of the defendant. The 
three, Jurging, Herbert, and defendant, left the barber shop 
together and departed in the latter’s automobile. A little 
later, defendant driving, they arrived at his home a few 
blocks from the barber shop. Jurging and defendant, and 
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perhaps Herbert, had been drinking. Defendant unlocked 
the door of his garage, drove his automobile in, and came 
out and relocked the garage. All three went into his house 
and took turns in drinking from the contents of two bottles. 
Between 6 and 7 o’clock, approximately 6:15 or 6:30, de- 
fendant knocked at the door of Hans Anderson, a near 
neighbor and said: “There is a dead man outside.” Ander- 
son investigated and, in front of his house, found Jurging 
apparently helpless on the ground in the street between the 
sidewalk and the curb. Within a few minutes neighbors 
helped Jurging into an automobile, assuming he was drunk, 
and took him about half a mile to the home of Herman 
Haasch, where he had been living. There it was immediate- 
ly discovered that he had a bullet hole in his breast. A 
physician arrived promptly in response to a call. Jurging 
remained at the Haasch home perhaps two hours or more, 
but it was not lighted by electricity, and for that reason he 
was taken a short distance to the home of Leroy Widener, 
where an operation was performed before midnight. Not 
long after Jurging had been taken off, the street, an officer 
found defendant on the ground in a drunken stupor in 
front of Anderson’s home, took him home, put him in 
bed with his clothes on, locked the door, and left him there 
alone, not knowing Jurging had been shot. Later in the 
night, with his position and condition apparently unchang- 
ed, the sheriff broke in, aroused him with difficulty and 
took him to Fremont and imprisoned him in the county 
jail. While searching the defendant’s home at the time of 
the arrest, two partially emptied bottles were standing on 
the kitchen table and there was a revolver under a cloth on 
a desk in the sitting room. The revolver contained four 
loaded cartridges, and one empty shell which still retained 
the odor of recently exploded powder. The bullet after- 
ward found in the body of Jurging corresponded to those re- 
maining in the revolver. Herbert, who perhaps knew what 
occurred at the spree, disappeared. Jurging died five days 
after he was shot. Defendant was a witness at the trial, 
but did not tell the story of the homicide. He testified he 


VoL. 112] JANUARY TERM, 1924. 533 


Johnson v. State. 


was a dipsomaniac; became unconscious during the drink- 
ing in his kitchen; knew nothing that occurred until re- 
stored to consciousness in the county jail the next morning; 
had no recollection of intervening events. Notwithstanding 
this testimony, he said he did not shoot Jurging—evidence 
relating to an event which occurred during his estimated 
period of unconsciousness. This statement, however, may 
have been based on the theory that he was mentally irre- 
sponsible and incapable of a homicidal act. 

Over the objections of defendant, the state was permitted 
to adduce proof of a statement by Jurging, while at 
Haasch’s, before he was taken to Widener’s, that defendant 
shot him in the latter’s home after the three had been drink- 
ing there. There were also objections to other testimony 
of a similar nature. 

Were the rulings prejudicially erroneous? The admis- 
sibility of the statements to which objections were made 
was a question of law for the court, determinable under the 
circumstances disclosed. Johnson v. State, 88 Neb. 328. If 
the statements were admissible as having been made under 
a sense of impending death, their inadmissibility as res 
gestz is immaterial. Fitzgerald v. State, 11 Neb. 577. If 
the statements were dying declarations, the time elapsing 
between their utterance and dissolution is not a determin- 
ing factor. Rakes v. People, 2 Neb. 157. 

Jurging had been shot in the breast. He was found prac- 
tically helpless. Though conscious, he spoke with difficulty. 
He knew he was being attended by a physician who had 
warned him of his critical condition. He expressed the con- 
viction that his injury was fatal. He manifested no ill will 
or malice toward defendant. What occurred at the spree 
was reluctantly told by him. Had he survived, he would 
have been a competent witness to the circumstances attend- 
ing the shooting. It may fairly be inferred that the taking 
of an oath as a witness in the presence of defendant would 
not have been a more effective means of eliciting the truth 
than the solemn impression of impending death. While the 
statements were made in response to questions, this did not 
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make them inadmissible. No improper influence was ex- 
erted. Ona record disclosing the circumstances outlined, 
error does not appear in the overruling of the objections. 
Furthermore, defendant was not prejudiced by this feature 
of the state’s case. Defendant himself called an attending 
physician as witness and from him elicited testimony that 
Jurging declared defendant had shot him and that the 
shooting was accidental. Proof of the same kind on behalf 
of the state that defendant shot Jurging, therefore, is not 
available as error, but it was for the jury to determine from 
all the circumstances whether the shooting was accidental 
or otherwise. | . 

It is also insisted that the evidence is insufficient to sus- 
tain the conviction. The principal theory of the defense 
was that defendant was a dipsomaniac and that he was 
drunk and incapable of a criminal] act. His testimony on 
this issue was given with apparent candor. It makes a 
strong appeal to reason and judgment and is strengthened 
by the opinion of an expert that defendant was a dipso- 
maniac who lost control of his mental faculties when in- 
toxicated. Science, however, does not settle this question 
in favor of defendant as a matter of law, for the reason 
there is evidence tending to show that defendant, a few 
minutes before and a few minutes after the shooting, per- 
formed acts which seemed to be directed by rational opera- 
tions of the mind. The issue, therefore, was one for the 
jury and there is sufficient evidence to sustain the ver- 
dict. 

Complaint is also made because the district court over- 
ruled objections to statements made by Jurging while at 
the Widener home. The jury were instructed to disregard 
this testimony, but it is argued that defendant, neverthe- 
less, was prejudiced by it. Other testimony of a similar 
nature was properly admitted and consequently the error, 
if any, was not prejudicial. 

The giving of an instruction, defining the term “res ges- 
tx” and permitting the jury to consider as such the state- 
ment that defendant shot Jurging, is assigned as error, 
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but does not require a reversal because that statement was 
properly admitted for reasons already stated under another 
assignment of error. 

No error prejudicial to defendant has been found in the 
record. 

AFFIRMED. 

Note—See Criminal] Law, 17 C. J. secs. 3557, 3688 ; Homi- 

cide, 30 C. J. secs. 498, 497, 504, 507, 585. 


ANDERSON D. KING, APPELLEE, V. DAVID F. DE TAR ET AL., 
APPELLEES: WALTER C. SMITH, INTERVENER, 
APPELLANT, 

FILED JULY 31, 1924. No. 22810. 


1. Appeal: TRIAL DE Novo. When a suit in equity is appealed to 
this court wherein review of some or all of the findings of fact 
is asked by appellant, it becomes the duty of this court to retry 
the issues of fact involved in the findings of fact complained of 
and, upon trial de novo of such questions of fact, to reach an 
independent conclusion under the pleadings and all the evidence, 
without reference to the conclusion reached in the district court 
or the fact that there may be some evidence in support thereof. 
Comp. St. 1922, sec. 9150. 


2. Vendor and Purchaser: DrEDS: UNAUTHORIZED SUBSTITUTION OF 
GRANTEE. The unauthorized substitution of a grantee in a deed 
is such a material alteration as will avoid the deed, and such 
deed can convey no rights to the grantee whose name has been 
inserted. 


—: ALTERATION: QUESTION FOR CourT. “Whether 
erasures and alterations in a deed are material, or not, is a 
question of law. to be decided by the court. The construction 
of words belongs to the court, ‘and the materiality of an alteration 
in a deed is a question of construction.” Steele’s Lessee v. 
Spencer, 1 Pet. (U.S.) *552. 


: PURCHASER FROM SUBSTITUTED GRANTEE. When, 
after the delivery of a deed for the conveyance of rea! estate, the 
name of the grantee is erased and the name of another person 
is inserted in his place, a purchaser from the substituted grantee 
acquires no right to the property though such purchaser was 
innocent of the substitution of the name of the real grantee and 
had no notice that Bnotiee name had been substituted in his 
place. 
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APPEAL from the district court for Box Butte county: 
WILLIAM H. WESTOVER, JUDGE. Reversed, with directions. 


Lee Basye and Stewart, Perry & Stewart, for appellant. 
Mitchell & Gantz, contra. 


Heard before LETTON, ROSE, DEAN, Day and Goon, JJ., 
BLACKLEDGE and REDICK, District Judges. 


DEAN, J. 

The petition alleges that Anderson D. King is the owner 
in fee simple of an 80-acre tract of land, namely, the south 
half of the northwest quarter of section 31, township 26, 
range 49, west sixth P. M., in Box Butte county, Nebraska, 
and that defendants David F. DeTar and Ethel DeTar, 
his wife, pretending to be owners, executed and delivered 
to Joshua Palmer a mortgage for $1,200, dated March 26, 
1918, recorded March 28, 1913; that Palmer and wife exe- 
cuted and delivered to Walter C. Smith, intervening de- 
fendant, a mortgage for $833 on the land in suit, dated 
March 31, 1917, and recorded May 25, 1920. The forego- 
ing instruments, and others in question here, are shown 
by an abstract. The petition invokes the court to decree 
that the mortgages, and also certain other conveyances here- 
inafter referred to, be declared null and void and canceled 
of record, and that the cloud thereby alleged to be cast 
upon the title be removed. 

Walter C. Smith, intervener, in an amended answer and 
_ eross-petition, alleging ownership as grantee of the Palm- 
ers, avers that Anderson D. King never had any right, 
title or interest in or to the land in question, and that some 
one erased the name of David F. DeTar, as grantee, from 
the granting clause of a deed, dated March 25, 1913, where- 
in Inez Palmer, unmarried, was grantor, and in place of 
DeTar’s name inserted the name of “Anderson D. King” 
in the granting clause of the deed and caused the deed, so 
changed, to be filed in the office of the county clerk, and 
ex officio register of deeds, for Box Butte county, Nebraska. 
The court held the King deed valid and quieted the title 
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in those claiming under him. Defendant Smith has ap- 
_ pealed. 

The beginning point, if not the main point in the case, 
has to do with the Inez Palmer deed which purports to 
convey the title to the land in suit to Anderson D. King. 
The original deed is not in the record, but a typewritten 
copy appears therein which is certified by the register of 
deeds for Box Butte county as having been recorded March 
19, 1917. The copy follows: 

“Warranty Deed. Inez Palmer to Anderson D. .King. 
Know al] men by these presents: That Inez Palmer (sin- 
gle) of the County of Lancaster, and State of Nebraska, 
for and in consideration of the sum of ————— Dollars 
in hand paid, do hereby grant, bargain, sell, convey and 
confirm unto Anderson D. King, of the County of Lancas- 
ter, and State of Nebraska, the following described real es- 
tate situated in Sec. 31, T. 26, R. 49, in Box Butte County, 
and State of Nebraska, to wit: The south half (14) of the 
northwest quarter (14) of section thirty-one (31), town 
twenty-six (26), Range 49 (49). 

“To have and to hold the premises above described, to- 
gether with all the tenements, hereditaments and appur- 
tenances thereunto belonging, unto the said David F. De- 
Tar, and to his heirs and assigns, forever. 

“And I do hereby covenant with the said grantee, and 
with his heirs and assigns, that I am lawfully seised of said 
premises; that they are free from incumbrance. that I have 
good right and lawful authority to sell the same; and I 
do hereby covenant to warrant and defend the title to said 
premises against the lawful claims of all persons whom- 
soever. And the said hereby relinquishes all 
in and to the above described premises. Signed this 25th 
day of March, A. D. 1913. Inez Palmer. In presence of 
Geo. M. Gates.” 

- In respect of material recitals contained in the deed, 
when it was executed by Inez Palmer, as grantor, three 
witnesses testified on the part of Smith, namely, Inez Palm- 
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er, now Mrs. Inez Olson, David F. DeTar, and Joshua 
Palmer. 

Mrs. Inez Olson testified that she never saw nor heard 
of Anderson D. King until about the time the case was 
tried; that David F. DeTar was the grantee named in the 
deed, and that she never authorized the erasure of De- 
Tar’s name and the insertion of King’s name in DeTar’s 
place as grantee; that the land was owned at the time by 
her father, and she, at his request, executed the deed. 

David F. DeTar testified that he bought the land from 
Joshua Palmer in 1913, and that to secure the purchase 
price he executed a mortgage for $1,200 in favor of Palm- 
er; that Inez Palmer was grantor and that he was the 
grantee named in the deed; that he never authorized any 
person to erase his name and insert therein the name of 
King or any other person as grantee; that he did not re- 
cord the deed because he thought the land was of small 
value; that in April or May, 1914, he conveyed the land 
in suit by quitclaim deed to a man named Hale, in consid- 
eration of Hale assuming payment of the Palmer mort- 
gage; that Hale never recorded his deed nor paid the Palm- 
er mortgage, and that he, DeTar, afterward gave a quit- 
claim deed to Joshua Palmer in consideration of being re- 
leased from payment of the $1,200 purchase price mort- 
gage debt. 

Joshua Palmer is Inez Olson’s father. He corroborated 
her evidence and that of Mr. DeTar in every essential par- 
ticular in respect of the material facts which attended the 
execution of the DeTar deed, and testified that he never 
heard of King nor received any consideration from him 
or any person in his behalf for the land, and further tes- 
tified that he assigned the $1,200 note and mortgage to 
Walter C. Smith and executed and delivered to him an 
$833 note secured by mortgage on the land. 

Walter C. Smith testified that Palmer and wife executed 
and delivered to him a quitclaim deed to the land in suit 
in satisfaction of both the DeTar $1,200 mortgage, for- 
merly assigned to him by Palmer, and the $833 note and 
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mortgage executed and delivered. to him by Palmer and 
wife; that he had no knowledge of King claiming any in- 
terest in the land nor of any person claiming any interest 
under him until about a year after he obtained the quit- 
claim deed from Palmer, and that he then tried, but un- 
successfully, to locate King. 

Mr. Allie H. Mabin, in whose name the title was quieted, 
testified that he bought the land from Frank I. Olson. The 
Olson deed is dated January 23, 1920, and the considera- 
tion named is “$1 and exchange of properties.” Mr. Mabin 
testified, however, that he paid $1,600 in cash for it and 
did not know why the expression “exchange of properties” 
was written in the deed, because no property was exchanged 
in the transaction. In respect of the King deed he testi- 
fied that he did not know that any one claimed that the 
deed was “made to a man by the name of DeTar and some- 
body had erased the name of DeTar and inserted the name 
of Anderson D. King.” 

Frank I. Olson, Mabin’s grantor, is a resident of Grand 
Island. He testified that Anderson D. King was an Okla- 
homa Indian, and that King told him he bought the land 
from a man named Hale; that he paid King $1,600 for the 
land, the deed being dated May 11, 1917, recorded Febru- 
ary 2, 1920; that King told him “there was a mortgage of 
record against this Jand given by one DeTar, but he said 
‘ that had been investigated and there was nothing to it, 
and he would quiet the title. So the deed was withheld 
from record.” To avoid confusion in tracing the title, it 
. may here be observed that Inez Palmer, now Inez Olson, 
is not the wife of Frank I. Olson. 

By the decree the court canceled and held for naught all 
instruments referred to in the record which adversely af- 
fected the title of Allie H. Mabin to the land in suit and 
forever quieted and confirmed the title thereto in him. 

This being an equity case, we have examined the rec- 
ord de novo, and we conclude that the court erred and that 
the judgment must be reversed. Miller v. Baker, ante, 
p. 375, and cases there cited. There is no conflict in 
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the evidence of Inez Olson, David F. DeTar and Joshua 
Palmer in respect of the fact that David F. DeTar was the 
sole grantee named in the deed executed by Inez Palmer. 

From a review of all the evidence it seems clear to us 
that the deed from Inez Palmer to DeTar was fraudulent- 
ly altered in a material respect and as such it became void, 
and no person, not even a bona fide purchaser, could take 
anything by such deed. 1 R. C. L. 1002, sec. 33. The un- 
authorized substitution of a grantee in a deed is such a 
material alteration as will avoid the deed, and such deed 
can convey no rights to the grantee whose name has been 
inserted. ‘Whether erasures and alterations in a deed are 
material, or not, is a question of law, to be decided by the 
court. The construction of words belongs to the court, 
and the materiality of an alteration in a deed is a question 
of construction.” Steele’s Lessee v. Spencer, 1 Pet. (U. S.) 
*552. Dorsey v. Conrad, 49 Neb. 443. In the Steele case, 
in the body of the opinion, the court observed: ‘If the 
name of William Steele was inserted in the deed as gran- 
tee, after its full execution and attestation, instead of the 
name of some other grantee, which was stricken out, no 
doubt the alteration was very material, and nothing could 
in that case pass by the deed to William Steele.” 

In a comparatively recent case it was held that a deed 
in which the name of the grantee was altered after deliv- 
ery is a material alteration, and that a deed so altered is 
void as a forgery, and that purchasers from the grantee 
named after the forgery aquire no right to the property, 
though they were innocent of the forgery and had no no- - 
tice thereof. Lowther Oil & Gas Co. v. McGuire, 189 Ky. 
681. 

It appears to us that the unreleased mortgage in the 
sum of $1,200 from DeTar to Joshua Palmer dated March 
26, 1913, and recorded March 28, 1913, was clearly suffi- 
cient to put a reasonably prudent person on inquiry in re- 
spect to the condition of the title, not to mention the ob- 
viously discordant recitals in the instrument purporting 
to be a deed from Inez Palmer to Anderson D. King, where- 
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in the granting clause, as shown herein by the copy of the 
deed, contains the name of King, as grantee, and the ha- 
bendum clause of the same deed contains the name of De- 
Tar. Of this conveyance in the abstract it is said: ‘‘In- 
strument recites ‘conveys unto Anderson D. King’ and fur- 
ther along also recites ‘unto the said David F. DeTar.’” 
The abstract further shows that Inez Palmer acquired title 
January 16, 1913, her deed being recorded March 15, 1918. 

At the trial it was shown that Mr. Mabin was the owner 
of almost 1,000 acres of land in Box Butte county, and it 
seems that a man who had acquired an estate of such 
magnitude was sufficiently familiar with the recording acts 
of the state to know, or upon even casual inquiry should 
have discovered, that the recorded presence of an unre- 
leased mortgage in the chain of title to real estate was a 
circumstance which was sufficient to put him upon inquiry 
in respect of title. And the same observation may be ap- 
plied to the recitals in the conveyance dated March 25, 
1913, to which he traces title. 

We have examined the authorities submitted to us by 
counsel for plaintiff, but they do not seem to be in point. 
The great weight of authority supports the rule which we 
have adopted and which we have applied to the facts. 

The judgment of the district court is reversed and the 
cause remanded, with directions that title to the land in 
suit be quieted in the answering intervener, Walter C. 
Smith. 

REVERSED, WITH DIRECTIONS. 


Note—See Alteration of Instruments, 2 C. J. secs. 75, 
217; Deeds, 18 C. J. sec. 232—Vendor and Purchaser, 39 
Cyc. p. 1691. 


CARL FUNKE ET AL., APPELLANTS, V. ROBERT J. FRAAS, 
APPELLEE. 
FILep Juty 31, 1924. No. 22825. 


1. Deeds: BREACH OF WARRANTY: PLEADING. In an action for 
damages based upon a breach of the covenants of warranty in 
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a deed, plaintiff must allege and prove an actual eviction or 
surrender to a paramount title which was outstanding at the 
date of the covenant. 


2. Trial: DIRECTION OF VERDICT: FINDINGS. ‘Where, at the close 
of the trial of a law action, each party moves for a directed 
verdict, the motion of one of the parties being sustained. the 
finding of the court takes the place of a verdict by the jury 
and will be so treated on appeal.” Modern Woodmen of America 
v. Berry, 100 Neb. 820. 


3. Evidence examined, and held to sustain the judgment. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


Holmes, Chambers & Mann, for appellants. 
Boehmer & Boehmer, contra. 


Heard before MORRISSEY, C. J.. DEAN and Goon, JJ., 
BLACKLEDGE and REDICK, District Judges. 


DEAN, J. 

This action was begun by Car] Funke and Claire Funke 
Storey, plaintiffs, against Robert J. Fraas, defendant, to 
recover damages for an alleged breach of the covenants 
of warranty title in a deed executed by defendant to Lillie 
H. Funke. At the close of the testimony both parties re- 
quested the court to instruct the jury to return a verdict 
in his favor, whereupon the jury were instructed to return 
a verdict for defendant. Judgment was rendered thereon 
and plaintiffs appeal. 

The record shows that plaintiffs are the sole heirs at 
law of Lillie H. Funke, deceased. It also appears that on 
June 13, 1912, defendant conveyed to Lillie H. Funke an 
80-acre tract of land located in Rawlins county. Kansas, 
the deed of conveyance containing the usual covenants of 
warranty as to title. It also appears that on March 25, 
1917, a decree was entered in the district court for Raw- 
lins county, quieting the title to the land in suit in a man 
named M. A. Wilson and he went into possession of the 
land under the decree. 
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Lillie H. Funke died May 16, 1913. Plaintiffs did not 
learn that Wilson had obtained a decree quieting the title 
in the land in himself until sometime in September, 1920, 
when they filed a motion in the Kansas court to set aside 
the decree which quieted the title to lands in Wilson. This 
motion of the plaintiffs was overruled. ° 

Plaintiffs’ present action is based upon the theory that 
they have been dispossessed of the land by a paramount 
title existing at the time the defendant executed the deed 
to Lillie H. Funke. Defendant’s title was based on a de- 
cree foreclosing a mortgage upon the land and a sale there- 
under which was confirmed by the court, the defendant 
becoming the owner thereof by mesne conveyances from 
the purchaser at the foreclosure sale. The mortgage was 
executed by Angeline C. Vincent in February 1887. She 
was then the owner of the land. She later married James 
S. Tolen and in September, 1888, she and her husband con- 
veyed the land to Mattie J. Goodrich. 

It is the claim of plaintiffs that Mattie J. Goodrich was 
never made a party in the foreclosure action; that her 
equity of redemption has never been foreclosed and that 
the decree quieting the title in Wilson is based upon a quit- 
claim deed obtained from Mattie J. Goodrich, dated Octo- 
ber 23, 1916. The decree of foreclosure was rendered June 
23, 1890, and the sale confirmed February 11, 1891, the 
purchaser being Charles B. Wilkinson. 

The record is in a very confused condition mainly owing 
to the fact that the Rawlins county courthouse was de- 
stroyed by fire and many of the records pertaining to this 
case were destroyed. - The evidence shows, however, that 
plaintiffs had failed to pay the taxes for a number of years; 
that the property had been sold for taxes and that Wilson 
had become the owner of the tax sale certificate. In his 
action to quiet title his petition recites that the “plaintiff 
claims title in said land in fee simple.” The petition does 
not disclose on what facts his claim was founded. It can- 
not be determined whether the decree quieting his title 
rested upon his ownership of the Goodrich title. 
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Mrs. Goodrich testified to the effect that within a year 
or two after she obtained the deed from Mrs. Vincent, and 
long before the foreclosure action, she reconveyed the land 
by deed to Mrs. Vincent, and that at the time she made 
the quitclaim deed to Wilson, in 1916, she did not claim to 
have any interest in the land and so informed Wilson at 
the time. She further testified that she made the deed on 
the representation of Wilson that it was needed to clear 
up the title and that it would save him the necessity of a 
lawsuit. 

Without reviewing the testimony in detail, we are con- 
vinced that the trial court was fully justified in directing 
the jury to return a verdict for defendant. 

In order to prevail it was incumbent on the plaintiffs 
to establish by a preponderance of the evidence that they 
had been ousted by a paramount title existing at the time 
the deed to them was executed. But they did not do so. 

The record shows that for more than a quarter of a cen- 

‘tury Mattie J. Goodrich neither had nor claimed any in- 
terest in the land in suit. So that, at all times after her 
first conveyance, she had no title or interest in the land 
which she could convey to any person. “In an action on 
a warranty deed for a breach of covenants of title and for 
quiet enjoyment, the plaintiff must allege and prove that 
he has been turned out of the possession of the granted 
premises, or some part thereof, or compelled to yield the 
possession thereof to one having a paramount title.” Mer- 
rill v. Suing, 66 Neb. 404. 

As herein noted both parties at the close of the testi- 
mony moved for a directed verdict in his favor. In such . 
case the rule is well settled that for the purpose of review 
the findings of the court on questions of fact will have the 
same force and effect as the verdict of a jury. Modern 
Woodmen of America v. Berry, 100 Neb. 820. 

Reversible error does not appear. The judgment is 

AFFIRMED. 

Note—See Appeal and Error, 4 C. J. sec. 2872; Cove- 

nants, 15 C. J. secs. 198, 210, 218. 
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KROTTER & P. J. FITZGERALD, APPELLEE, V. JAMES C. DAVIS, 
DIRECTOR GENERAL, APPELLANT. 
FILED JULY 31, 1924. No. 22846. 
1. Appeal: HarRMLEss Error. An erroneous instruction is not a 


ground for reversal, unless the complaining party is shown to 
have been prejudiced thereby in a substantial right. 


AFFIRMANCE. When an action is brought to recover 
for damages to a freight shipment while the railroad was under- 
contro] of the director general of railroads, and the railroad 
corporation, upon whose line the damage occured, was named 
as a party defendant in the same suit, and upon a demurrer and a 
plea in abatement being both confessed and the action against 
the railroad corporation being thereupon dismissed, and trial 
thereafter proceeding against the director general alone, held, 
that the judgment obtained against the director general should 
not be reversed on the ground that the railroad company had 
also been named as a party defendant. 


8. Evidence examined, discussed in the opinion, and held that the 
judgment is without reversible error. 


APPEAL from the district court for Chase county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


E. E. Whitted, J. L. Rice and J. F. Cordeal, for appellant. 
Scott & Scott, contra. 


Heard before MorRRISSEY, C. J., ROSE, DEAN, Goop, and 
THOMPSON, JJ. 


DEAN, J. 

Plaintiff is a partnership engaged in the live stock busi- 
ness at Imperial, Nebraska. July 26, 1919, the firm shipped 
a car-load of hogs consisting of a mixed Jot of 66 head from 
Imperial to the St. Joseph market over defendant’s railroad. 
The shipment arrived at destination about 10 or 11 o’clock 
in the nighttime of July 27, and was not unloaded until 
about 6 or 7 o’clock the next morning. It was then found 15 
of the hogs were dead. During the time the shipment was 
in transit the temperature prevailing over the section of 
country through which it passed, as shown by an official 
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government report, and by witnesses produced at the trial, 
was extremely and unusually high. In fact defendant 
concedes this. Plaintiff’s allegation of negligence is based 
on the fact that, among other things, defendant did not 
sufficiently drench the hogs en route, and that, by reason 
of its carelessness and negligence in this respect, the hogs 
perished. This action was therefore brought to recover 
$995.25 for the loss of the hogs. When the evidence was 
submitted the jury brought in a verdict for $950 upon 
which judgment was rendered. Defendant has appealed. 

The contention is that when the hogs were delivered to 
defendant they were in good, sound and normal condition 
and that during all of the time the shipment was in transit 
the hogs were under defendant’s exclusive control and su- 
pervision, no caretaker having accompanied the shipment. 

Defendant denied generally all of the material allega- 
tions of plaintiff’s petition, and alleged, among other things, 
that the death of the hogs “was due to the inherent vice 
and propensities of the animals being transported, and to 
the usual and ordinary movement of freight cars and trains, 
and to matters over which defendant had no control,” and 
was not caused by any fault or negligence of the defendant. 

The railroad conductors who had separate charge of the 
train over the five railroad divisions upon which the ship- 
ment was carried testified that the hogs were drenched at 
different stations on the journey. Whether the drenching 
was thorough or whether it was performed in a perfunctory 
manner does not appear. The witnesses seem to have ar- 
rived at a conclusion and they testified to such conclusion 
as being an established fact. One conductor testified that 
he “watered” the hogs at certain designated places, but 
whether it was meant that the thirst of the hogs was 
quenched or that they were “drenched” by having water 
poured over them in considerable quantities the jury were 
not informed. And these important facts were all within 
the exclusive knowledge of defendant. In a comparatively 
recent case we held that, where a shipment of live stock 
was delayed by the carrier and loss was thereby occasioned 
to the shipper, who did not accompany the shipment, the 
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cause for the delay was peculiarly within the knowledge 
and power of the carrier and was matter of defense. Cram 
v. Chicago, B. & Q. R. Co., 85 Neb. 586, 26 L. R. A. n. 8. 
1022; Chicago, B. & Q. R. Co. v. Cram, 228 U. S. 70. We 
think that substantially the same principle is involved here 
and the rule is therefore applicable to the facts. 

Defendant, of course, in recognition of the danger which 
attends the shipment of hogs in extremely hot weather, in- 
structed the trainmen to drench all hog shipments at every 
watering station if the shipment was not accompanied by 
a caretaker. But whether the hogs were sufficiently 
drenched, in view of the prevailing excessive heat, was for 
the jury, and there appears to be sufficient evidence to sup- 
port a finding that plaintiff’s hogs did not have such at- 
tention in this respect as the condition of the temperature 
reasonably required. 

Dr. W. H. Bailey is a veterinary surgeon and is connected 
with a weighing and inspection bureau at the St. Joseph 
stock-yards. On direct examination he testified, on de- 
fendant’s part, that he saw the 15 dead hogs about 8 o’clock, 
upon their arrival, the morning of July 28, and that “four 
of those were decomposed and eleven were fresh,” and 
that some of the dead hogs were small and some were quite 
heavy, and that excessive heat would be sufficient to pro- 
duce the condition which he found. Continuing he frank- 
ly testified that the hogs “died from congestion of the lungs, 
induced by heat, fatigue and lowered resistance of the 
body.” On this point defendant argues that the four de- 
composed hogs were in such a state of decomposition as 
to render it impossible to determine the cause of death. But 
it seems to us that if upon arrival almost 25 per cent. of 
the dead hogs, some large and some small, were in the ad- 
vanced state of putrefaction which the evidence discloses, 
the jury were justified in concluding that culpable negli- 
gence was clearly shown and that it was reasonable to be- 
lieve that such negligence .was continuously present 
- throughout the trip. 

Defendant complains of certain instructions which were 
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given and of tendered instructions which were refused. 
Upon examination it appears that defendant’s contention 
is without substantial merit. It is well settled in this juris- 
diction that an erroneous instruction is not a ground for 
reversal unless the complaining party is shown to have 
been prejudiced thereby in a substantial right. No preju- 
dice has been shown in this respect. Rocha v. Payne, 108 
Neb. 246; Moore v. Muller, p. 551, post. From a re- 
view of the record we conclude that the verdict is amply 
supported by- the evidence. 

Another objection is raised by defendant. June 22, 1920, 
the petition was filed wherein the defendant railroad com- 
pany ‘‘and John Barton Payne, federal agent for the Uni- 
ted States railroad administration,” were named as de- 
fendants. August 30, 1920, John Barton Payne demurred, 
on the ground of a defect of parties plaintiff. On the same 
day the defendant railroad company filed a plea in abate- 
ment on the ground that plaintiff’s cause of action, under 
the federal law, should have been brought only against John 
Barton Payne, Federal Agent, etc., and not against the de- 
fendant railroad. November 17, 1921, the demurrer and 
plea in abatement were confessed in open court and the 
cause was dismissed as to the defendant railroad company. 
Plaintiff’s counsel filed no additional or supplemental plead- 
ing, nor was the petition amended. However, on the same 
day an answer was filed, wherein defendant was designated 
as “James C. Davis, Federal Agent, etc. Defendant.” Plain- 
tiff’s reply designated “James C. Davis, Director General 
of the Railroads, as agent provided for in section 206 of 
the Transportation Act of 1920, Defendant.” Thereupon 
the case at once proceeded to trial. 

Extended argument is now interposed to support the con- 
tention that the petition does not state a cause of action 
against Director General Davis and that it does not sup- 
port the judgment. In view of plaintiff’s confession, and 
the dismissal of the railroad company, pursuant to defend- 
ant’s plea, we do not think the argument should prevail. 
The contention is based on purely technical grounds, and 
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in view of the answer and in view of the director general 
having pleaded to the merits and having proceeded to trial, 
and the evidence of the parties having been submitted, 
without objection by defendant on this feature of the case, 
counsel cannot now be heard to raise the question here. It 
clearly appears that counsel waived the objection which is 
now urged. 

This is not a case where a demurrer was sustained and 
the pleader refused to amend. On the contrary, the de- 
murrer and plea in abatement were both confessed and, 
apparently by an oversight, the petition was not amended. 
To reverse the judgment and to remand the case, in the 
present state of the record, would be to apply an obviously 
technical rule of practice to the pleading which defendant 
now attacks and thereby cause a mistrial. We decline to 
go so far. Reversible error has not been shown. 

The judgment is affirmed, with leave to plaintiff, if so 
advised, to amend its petition to conform to the theory on 
which the action was tried. 

AFFIRMED. 

Note—See Appeal and Error, 4 C. J. p. 1029, sec. 3013; 
p. 926, sec. 2898 (1925 Ann.). 


EMIL J. ELIASON, APPELLEE, V. S. H. BURNHAM, JR., 
ET AL., APPELLANTS, 


FILED JULY 31, 1924. No. 22885. 


Evidence examined, and held not sufficient to sustain the verdict and 
judgment. 


APPEAL from the district court for Fillmore county: 
RALPH D. BROWN, JUDGE. Reversed. 


Stout, Rose, Wells & Martin, C. L. Stewart, H. A. Reese 
and Bruce Fullerton, for appellants. 


Waring & Waring, contra. 


Heard before MORRISSEY, C. J., DEAN, DAY, Goop, and 
THOMPSON, JJ., and REDICK, District Judge. 
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Day, J. 

Action by plaintiff to recover damages against the de- 
fendants based upon alleged misrepresentation and fraud 
on part of defendants in inducing plaintiff to purchase 160 
acres of land in Jefferson county, Idaho. The answer of the 
defendants denied any misrepresentation or fraud in the 
transaction. The trial resulted in a verdict for plaintiff 
for $16,000 with interest thereon, aggregating $17,900.81, 
for which judgment was rendered. Defendants appeal. 

At the close of plaintiff’s testimony the defendants moved 
the court to instruct a verdict in their favor. This motion 
was overruled. Thereupon defendants introduced no evi- 
dence, and made no argument to the jury. The defend- 
ants contend that there is no evidence in the record to sus- 
tain the verdict and judgment. 

Upon the issue as to whether there was misrepresenta- 
tion and fraud in procuring the contract, we think the evi- 
dence was sufficient. 

It is contended that there was no evidence upon which 
the jury could base its verdict for damages. It was plain- 
tiff’s theory, as disclosed by his petition and the opening 
statement to the jury made by his counsel, that his dam- 
ages were the difference between the value of the land in 
the condition it was in and its value had it been as repre- 
sented. There is evidence in the record tending to show 
that the land was practically valueless for agricultural pur- 
poses or for pasture. Plaintiff attempted to show by a wit- 
ness what the value of the land would have been had it been 
as represented by defendants. This question was put in 
three or four different forms, but in each instance an ob- 
jection to the testimony was sustained. There is no tes- 
timony in the record as to what the value of the land would 
have been had it been as represented, and therefore there 
was no basis for the jury to arrive at a verdict in the 
amount found. 

The court correctly instructed the jury as to the measure 
of damages, and also instructed them that they must base 
their verdict upon the evidence. Under the state of the 
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record, the judgment is reversed and the cause remanded 
for further proceedings. 
REVERSED. 
Note—See Fraud, 27 C. J. p. 108, sec. 26914. 


FRANK S. MOORE, APPELLEE, V. FRITZ MULLER, APPELLANT. 
FILED JULY 31, 1924. No. 22950. 

Appeal: HARMLESS ERRoR. “This court will not reverse a judgment 

of the trial court for an erroneous instruction, when it appears 


from the whole record that the party complaining has not been 
prejudiced thereby.” Smith v. Roehrig, 90 Neb. 262. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 


Fawcett & Mockett, for appellant. 
Fred C. Foster, O. K. Perrin and S. M. Kier, contra. 


Heard before MORRISSEY, C. J., DAY, Goop, and THOMP- 
SON, JJ., and REDICK, District Judge. 


Day, J. 

Action by Frank S. Moore against Fritz Muller upon an 
appeal bond signed by the latter. Defendant admitted the 
obligations of the bond, but pleaded a set-off to a part of 
the amount due. The matters constituting the set-off were 
denied by the plaintiff. The jury returned a verdict in 
favor of the plaintiff for $12,026.34, and also found against 
the defendant on his set-off. Judgment was rendered upon 
the verdict, and defendant appeals. 

The set-off alleged in substance that the plaintiff was en- 
gaged in selling stock of the Huffman Brothers Motor Com- 
pany, and that the plaintiff requested the defendant to go 
with him to Blue Hill. Nebraska, where the defendant was 
well acquainted. and introduce the plaintiff to the residents 
-and assist the plaintiff in making sales of stock in the com- 
pany: that the plaintiff agreed to pay the defendant for 
such services one-half of the commissions received by 
plaintiff on sales made at Blue Hill; that on account of the 


‘ 
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efforts of the defendant the plaintiff obtained subscrip- 
tions for stock and collected from the residents of Blue 
Hill $73,500, upon which plaintiff was to receive a commis- 
sion of 15 per cent., one-half of which was to be paid to 
the defendant; that no part of the amount due the defend- 
ant has been paid; and that there is owing to him on ac- 
count of the services rendered $5,512.50, with interest. 

The principal ground of error relied upon by the defend- 
ant for a reversal of the judgment is the giving of instruc- 
tion No. 7, which reads as follows: 

“One of the contentions of the plaintiff is that the de- 
fendant Muller is not the real party in interest. You are 
instructed that a lawsuit, such as this, must be brought in 
the name of the real party in interest; in other words, by 
the party who is entitled to the avails of the suit. If the 
evidence satisfies you that any recovery by the defendant 
on his set-off or cross-petition would not be the personal 
property of the defendant, then the defendant would not 
be entitled to recover.” 

It is argued by the defendant that the giving of this in- 
’ struction was error, because there was no evidence to sup- 
port the issue that the defendant was not the real party 
in interest. There was no evidence to justify the giving 
of this instruction. The plaintiff called the attorney for 
the defendant as a witness on this issue, and attempted to 
show that the Huffman Brothers Motor Company was the 
real party in interest. The testimony elicited from the 
witness utterly failed to establish that the defendant was 
not the real party in interest. It does not follow. how- 
ever. that the giving of an erroneous instruction necessi- 
tates the reversal of a judgment. It is well settled that 
the giving of an erroneous instruction is not ground for 
reversal, unless it fairly appears it probably. prejudicially 
affected the substantial rights of the complaining party. 
Smith v. Roehrig, 90 Neb. 262; Stocker v. Stocker, p. 565, - 
post. We are quite convinced that the instruction, while 
erroneous, was not prejudicial. 

It is next urged by defendant that the court erred in ex- 
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cluding certain proffered testimony of the witness Schmidt, 
who was called on behalf of the defendant. It appears, 
however, that later during the examination of this witness 
he was permitted to testify concerning the same matters 
which the sustaining of the previous objection excluded. 
No substantial error appearing in the record, the judg- 
ment of the trial court is 
AFFIRMED. 
Note—See Appeal and Error, 4 C. J. p. 1029, sec. 3013. 


ADOLPH VAVRA ET AL., APPELLEES, V. FRED H. CLARIDGE ET 
AL., APPELLEES: JAMES E., HART, RECEIVER, APPELLANT. 
FILED JuLY 31, 1924. No. 23162. 


1. Contracts: RESCISSION. One who seeks to rescind a contract, the 
execution of which was procured by fraud, must act within a 
reasonable time after the discovery of the fraud. A delay of two 
weeks, when no injury is shown to have accrued to the adverse 
party, is not an unreasonable delay. 


2. Banks and Banking: TRANSFER BY OFFICER: WANT OF CONSIDER- 
ATION. When property is transferred to a bank by an officer 
thereof without consideration, the bank acquires no greater right 
than that of the transferrer. 


DEPOSITS: SUBROGATION. Where money is deposited 
in a bank in the name of a party, which in equity belongs to 
another, the equitable owner in a proper action may establish 
his ownership to the fund, and thereby becomes subrogated to 
the rights of the original depositor, and entitled to be paid out 
of the guaranty fund. 


4, Evidence examined, and held sufficient to sustain the judgment. 
APPEAL from the district court for Seward county: 
GEORGE F, CORCORAN, JUDGE. Affirmed. 
Gaines, Van Orsdel & Gaines, for appellant. 


Norval Bros., Colman, Landis & Mastin, Thomas, Vail & 
Stoner, James A. Clark, J. A. Singhaus, E. B. Carrigan, F. 
Dolezal, and EF. A. Coufal, contra. 


Heard before MoRRISSEY, C. J., LETTON, DAY and THomp- 
SON, JJ., and BLACKLEDGE, District Judge. 
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Day, J. 

On May 29, 1920, Adolph Vavra and Ruzena A. Vavyra, 
his wife, brought this action against Fred H. Claridge 
to rescind an exchange of lands made between the parties, 
upon the ground of misrepresentation on the part of Clar- 
idge and his agent in procuring the exchange. Other par- 
ties who had acquired an interest in the lands traded by 
plaintiffs were made defendants. The plaintiffs tendered 
back to Claridge a deed to the lands received by them, and 
prayed that the lands conveyed by them be restored; that 
a certain note and mortgage for $68,610 executed by them 
as a part of the transaction be canceled and set aside; and 
for other equitable relief. Claridge answered denying that 
there was any misrepresentation in procuring the exchange 
of the lands. Anton Policky and his wife answered that 
they in good faith had purchased from Claridge 166 acres 
of the lands received by him in the transaction; that they 
paid Claridge $3,760 in cash, and executed and delivered 
to him two notes for $10,000 and $15,000, respectively, se- 
cured by mortgages upon the lands purchased and also upon 
other lands. They prayed to be dismissed. Pending the 
litigation the Banking House of A. Castetter, of which Clar- 
idge was president, failed, and James E. Hart was appoint- 
ed receiver of the bank. On April 27, 1921, Hart, as re- 
ceiver, filed a petition of intervention claiming that the 
bank in due course of business received from Claridge cer- 
tain deeds and assignments which conveyed to the bank 
the following property in controversy in this action: 340 
acres of land in Seward county, Nebraska; 160 acres in 
South Dakota; a note and mortgage for $68,610 executed 
by plaintiffs; and two notes aggregating $25,000 executed 
by Policky and wife to Claridge as a part of the purchase 
price of 166 acres of the land sold by Claridge. The re- 
ceiver denied that there was any fraud in the transaction 
between the plaintiffs and Claridge. The plaintiffs tend- 
ered issue with the receiver as to the bank’s good faith 
ownership of the lands, as well as the notes, and also claimed 
that the $3,760 in cash paid by them was deposited in the 
bank by Claridge; that in equity this sum was held by the 
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bank in trust for the plaintiffs; and they asked that this 
sum should be paid to them as a depositor in the bank. Other 
pleadings were filed by other parties which seem unnec- 
essary to be considered. 

Upon the issues thus tendered the trial court found gen- 
erally in favor of the plaintiffs, and entered a decree re- 
storing to the plaintiff Adolph Vavra the title to the 340 
acres in Seward county held by the bank, which it had re- 
ceived from Claridge, and canceled the note and mortgage 
for $68,610 executed by plaintiffs to Claridge. The court 
also found that Anton Policky and his wife were good faith 
purchasers of the 166 acres from Claridge, the title to 
which was in Ruzena A. Vavra before the trade was made, 
and decreed that the two notes aggregating $25,000 exe- 
cuted by Policky and wife be transferred by the bank to 
Ruzena A. Vavra; that the bank also transfer the title to 
the 160 acres in South Dakota to Ruzena A. Vavra, and that 
she recover a judgment against the bank for $1,531.33, the 
balance due upon an accounting of the $3,760 deposited in 
the bank by Claridge. From this decree Hart, as receiver, 
has appealed. 

It appears that in August, 1919, Claridge was the owner 
of a tract of land in Burt county, consisting of 680 acres, 
upon which there was a mortgage of $68,000. He had 
purchased this land a few months before for $150 an acre, 
paying $34,000 in cash, and executing a mortgage for the 
balance of $68,000 due in 10 years. He listed the lands for 
sale for $300 an acre with certain real estate agents, among 
them being the defendant James M. Dixon. Vavra was the 
owner of 340 acres of land in Seward county, and his wife 
was the owner of 166 acres in Seward county and also held 
the title to 160 acres in Lyman county, South Dakota. The 
Seward county farms were subject to a mortgage of 
$35,000. After some negotiations between the plaintiffs 
and the agent, Dixon, a contract of exchange of lands was 
entered into between Claridge and the plaintiffs. In mak- 
ing the exchange Claridge’s land was considered worth $300 
an acre, or a total of $204,000, Claridge’s equity in the land 
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being $136,000. The value of the three tracts of land own- 
ed by the plaintiffs was considered to be $102,390, the 
plaintiffs’ equity in their land being $67,390. The differ- 
ence in the values of the respective tracts was $68,610, in 
favor of Claridge. The difference was to be secured by a 
note and mortgage executed by the plaintiffs upon the 
Claridge tract. A contract embodying these terms was 
signed by the respective parties on August 26, 1919, and 
later, on May 15, 1920, the deeds and mortgages of the re- 
spective parties were formally delivered. In the fall of 
1919 the plaintiffs entered upon a part of the land and did 
some fall plowing. On March 1, 1920, the plaintiff and his 
family moved upon the Burt county land. The plaintiff 
testified that after the deeds had been delivered he dis- 
covered for the first time that the land was so near level 
that it would not drain. He also discovered that the land 
was not such as it was represented to be, and on May 31, 
1920, he tendered back to Claridge a deed to the Burt county 
land, and demanded a rescission of the contract. 

It is the theory of the plaintiffs that they were induced 
to enter into the contract of exchange of the lands upon cer- 
tain representations of the defendant Claridge and his 
agent, upon which they relied, concerning the value, charac- 
ter of soil, slope and drainage of the Claridge land, and that 
the representations were not in fact true. It seems unneces- 
sary to set out in any considerable detail the evidence, 
which covers 836 pages of the bill of exceptions. Some of 
the alleged statements made by the agent Dixon were mere 
matters of opinion, and would form no basis for a rescission 
of the contract on the ground of misrepresentation. We 
think, however, the evidence shows that misstatements 
were made with respect to the land being of sufficient 
slope to drain the surface water, which could not be dis- 
covered by the plaintiffs upon a reasonable examination 
of the land. Also, some statements were made with respect 
to the character of the soil, especially that part covered by 
grass, which was not apparent until an attempt was made 
to cultivate it. Among other things, Dixon stated that he 
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was well acquainted with the character of the soil of the 
entire valley; that the uncultivated lands were exactly of 
the same quality as that portion which was cultivated: 
that it was a black rich loam, no gumbo, that there was a 
fall of from 4 to 7 feet to the mile; that there was no 
trouble by water standing on it; that the water readily 
drained off; and no tiling was necessary. About 280 acres 
of the land was in cultivation, the balance being in grass. 
It appears that during the light rains in the early spring 
the soil readily absorbed the surface water falling upon 
the land, and farming could be carried on without serious 
inconvenience. After heavy rains which occurred in the 
middle of May, the water would not drain off the land at 
all. It was shown that, instead of having a fall of from 4 
to 7 feet to the mile, the general average was from 1 1-2 
to 2 feet to the mile; that the uncultivated land was what 
is known as “gumbo,” and required tiling before it could 
be successfully cultivated. 

The appellant contends that the evidence shows that the 
land did have a slope of from 4 to 7 feet to the mile. This: 
is true if the calculation is made from the highest point on 
the land. It appears that there was a high point which 
abruptly sloped to the general level of the land. Taking 
the entire testimony, it is clear that the representation was. 
intended to create the impression that the water would 
readily drain from the land and not interfere with farming. 
Without further reviewing the testimony, we are convinced 
that the evidence upon the issue of fraud fully sustains 
the finding of the trial] court. 

It is urged by the appellant that the attempted rescis- 
sion was not timely made, and that therefore the plaintiffs 
may not recover in this form of action. The rule is well 
settled in this state that one who seeks to rescind a con- 
tract of purchase upon the ground of fraud, must act 
promptly upon discovery of the untruthful statements re- 
specting the subject-matter of the purchase. Pollock v. 
Smith, 49 Neb. 864. We think in the case before us the 
rescission was timely made. The matter of whether the 
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water would readily drain from the land could not reason- 
ably be discovered until the period of the heavy rains, 
which came the middle of May. The rescission was ten- 
dered and suit instituted within about two weeks from the 
discovery of the real conditions. No injury is shown to 
have accrued to the defendants on account of the delay in 
rescinding the contract during that period. 

It also appears from the record that Claridge assigned 
to the bank the note and mortgage for $68,610; that he 
assigned to the bank the two notes and mortgages agere- 
gating $25,000, executed by Policky; that he deposited in 
the bank $3,760, being the cash payment received from 
Policky ; and also executed a deed to the bank to the 340- 
acre tract in Seward county, and the land in South: Dakota. 
Claridge testified that there was no consideration moving 
from the bank for these conveyances. It seems clear, 
therefore, that at the time the bank failed, it had no greater 
title or right than Claridge to the notes, mortgages and 
deeds above described. 

It is finally urged that the court erred in rendering a 

judgment in favor of the plaintiffs against the bank for 
$1,531.33. While not specifically stated, it seems clear that 
this judgment was more than an allowance of the amount 
as a preferred claim against the bank. The evidence is 
clear that the deposit in the bank made by Claridge was 
the proceeds of the cash payment made by Policky upon 
his purchase from Claridge of the Seward county land. 
Upon a balancing of the accounts of moneys received and 
paid out by Claridge and the plaintiffs, upon their respec- 
tive lands, the sum deposited in the bank was reduced to 
$1,531.33. It seems clear that Claridge was a depositor in 
the bank, and that the amount of his deposit was protected 
by the guaranty fund. In equity Mrs. Vavra was the owner 
of the 166 acres, and so became subrogated to the rights of 
Claridge in this deposit. The judgment of the trial court 
holding that the sum of $1,531.33 was a claim against the 
guaranty fund in favor of Mrs. Vavra appears to be fully 
sustained. As between the plaintiffs the court did not at- 
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tempt to apportion their respective rights. 

Upon a consideration of the entire record, we are satis- 
fied that the decree of the trial court was right, and the 
judgment is, therefore, 

AFFIRMED. 

Ncte—See Contracts, 13 C. J. sec. 671; Banks and Bank- 
ing, 7 C. J., secs. 15, 223 (1925 Ann.)—-Vendor and Pur- 
chaser, 39 Cyc. p. 2067. 


BLANCHE M. BISHOP, APPELLEE, V. CHARLES A. LISTON, 
APPELLANT. 


FILED JULY 31, 1924. No. 22871. 


1. Rape: Crviz LiaBiuity. If a male person over the age of 18 
years has carnal knowledge of a previously chaste maiden under 
the age of 18 years, he is liable to her, in a civil action, for such 
damages as she may sustain as the proximate result of such 
unlawful act. 


DAMAGES. In an action by a female to recover 
damages for her defilement under circumstances which, in law, 
would constitute a rape, and where such wrongful act has re- 
sulted in her giving birth to a child, loss of social standing is a 
proper element of damages. : 

3. Appeal: ReFUSAL OF INSTRUCTION. It is not error to refuse an 
instruction, the substance of which is embodied in the charge by 
the court on its own motion. 

4. Rape: EvipeNcE. In a civil action for the recovery of damages 
for rape, it is proper for the plaintiff to testify that she told 


others of the wrongful act immediately, or very soon, after its 
occurrence. 


APPEAL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


Beeler, Crosby & Baskins and Stewart, Perry & Stewart, 
for appellant. 


Halligan, Beatty & Halligan, contra. 


Heard before Morrissey, C. J., DAY, Goop and THOMP- 
SON, JJ., and BLACKLEDGE, District Judge. 
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Goon, J. 

Plaintiff recovered a judgment for damages for feloni-— 
ous assault, committed on her person by defendant, and 
the latter has appealed. 

In her petition plaintiff alleged, in substance, that on the 
night of September 5, 1920, while she was an over-night 
guest at the home of defendant and sleeping in a room by 
herself, defendant wrongfully and forcibly entered her 
room through a window and, without her consent, made 
an assault upon her and carnally knew her; that by reason 
thereof she became pregnant and will in due time give birth 
to a child, and that at said time she was 17 years of age, 
chaste and unmarried. Defendant’s answer was a general 
denial. The case was submitted to the jury upon the theory 
that the rape was accomplished without force. There was 
a verdict for the plaintiff in the sum of $7,000 and judg- 
ment thereon. 

There are numerous assignments of error, but they may 
be grouped and disposed of under five heads, the first of 
which is that the evidence is insufficient to warrant the 
finding that the defendant committed the assault complain- 
ed of. 

From the record it appears that defendant owned and 
lived upon a ranch in Lincoln county, Nebraska; that plain- 
tiff’s parents lived in one of defendant’s houses, quite near 
defendant’s home, and that her father was in the employ 
of defendant; that plaintiff was frequently at the home of 
defendant; sometimes was employed as a domestic by some 
of the families in the neighborhood, and that on a number 
of occasions defendant took her in his car to her place of 
employment and back to her home. Plaintiff testified that 
on a number of these occasions defendant made indecent 
proposals, which were spurned; that on the night in ques- 
tion, at the request of Mrs. Stoetzel, who was employed by 
defendant, plaintiff stopped over night at defendant’s 
home; that she occupied a room alone, and that during the 
night defendant entered her room through a window and 
accomplished his purpose; that on May 29, 1921, plaintiff 
gave birth to a fully developed child. 
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Defendant is a married man, 51 years of age, and of 
large stature. On the witness-stand he denied that he had 
made indecent proposals to plaintiff, or that he had enter- 
ed her room, or had ever carnally Known her. Plaintiff 
testified that on the night in question the window in her bed- 
room was open to its full height and that the next morn- 
ing the screen was hanging by hinges or hooks at the top 
and unfastened at the bottom. The evidence on behalf of 
defendant was to the effect that the woodwork of the bed- 
room, occupied by plaintiff, had been painted during the 
’ latter part of the previous July; that, at that time, the win- 
dow was raised six or eight inches, and that the paint 
caused the sash to adhere to the window frame or casing, 
so that it could not be raised or lowered from that position, 
and that it remained in this condition until the latter part of 
the following December; that the screen was securely 
fastened from the inside, and that it was utterly impossible 
for the defendant, under the circumstances, to have entered, 
through the window, the room occupied by plaintiff. 

Whether the screen was securely fastened from the in- 
side and whether the window was raised to its full height, 
as claimed by plaintiff, or was stuck at a height of six or 
eight inches, so that it could be neither raised nor lower- 
ed, and whether defendant entered the room through the 
window and committed the assault on plaintiff, are all 
questions of fact that were properly submitted to the jury 
upon conflicting evidence. Under such circumstances, 
their verdict is conclusive. 

Defendant’s second proposition is that, under the com- 
mon law, which he asserts is in force in this state,-as ap- 
plied to actions of this character, a civil action for dam- 
ages will not lie, where there is consent on the part of the 
female; that the maxim volenti non fit injuria applies; 
that plaintiff, having consented to her defilement, is pre- 
eluded from recovering damages therefor. It is doubtless 
true that at common law an adult female could not recover 
where she consented to her ravishment, but the conduct of 
plaintiff short of consent was no justification. 33 Cyc. 
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1521, and the cases there cited. Section 3085, Comp. St. 
1922, provides: ‘So much of the common law of England 
as is applicable and not inconsistent with the Constitution 
of the United States, with the organic law of this state, 
or with any law passed by the legislature of this state, is 
adopted and declared to be law within the state of Ne- 
braska.” 

This does not signify, however, that the common law is 
in full force and effect in Nebraska. If it is inapplicable 
to our needs and conditions, or conflicts with constitutional 
or statutory provisions, it is not in force. At common law, 
rape was the unlawful carnal knowledge of a woman over 
the age of ten years, forcibly and without her consent, or 
such carnal knowledge of a female child under the age of 
ten years, either with or without her consent, but 
this has been modified by statute in Nebraska. Section 
9551, Comp. St. 1922, provides in part as follows: ‘‘Who- 
ever shall have carnal knowledge of any other woman, 
or female child, than his daughter or sister, as aforesaid, 
forcibly and against her will; or if any male person, of 
the age of eighteen years or upwards, shall carnally know 
or abuse any female child under the age of eighteen years, 
with her consent, unless such female child so known and 
abused is over fifteen years of age and previously unchaste, 
shall be deemed guilty of a rape.” The evidence in this 
case discloses that the plaintiff was under the age of 18 
years and was previously chaste, and that defendant was 
above the age of 18 years, to wit, 50 years, at the time the 
offense was committed. It follows that the act constituted 
rape within the meaning of the Nebraska statute. 

Defendant, however, contends that it was not the intent 
or purpose of the legislature, in changing the criminal 
law, to enlarge the civil liability in that respect. The pre- 
cise question has not been decided by this court. 

The question of the civil liability of a male person for 
having carnal knowledge of a female of such tender years 
as to constitute rape, regardless of the fact that she may 
not have resisted her defilement, has been before the courts 
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of New York, Oklahoma, Oregon and Texas, and in all 
those states the ravisher is held liable. Dean v. Raplee, 145 
N. Y. 319; Boyles v. Blankenhorn, 153 N. Y. Supp. 466; 
Priboth v. Haveron, 41 Okla. 692; Watson v. Taylor, 35 
Okla. 768; Hough v. Iderhoff, 69 Or. 568; Altman v. 
Eckermann, 132 8S. W. (Tex. Civ. App.) 523. In all those 
states, like our own, the common law, so far as applicable 
and except as modified or abrogated by constitutional or 
statutory provisions, is in force. Our attention has not 
been called to, nor in our search have we found, any de- 
cision holding to the contrary, where a similar condition as 
to the statutory definition of rape prevails. The purpose 
of the legislature in changing the common law, as to the 
facts necessary to constitute rape, was to protect the vir- 
tue and chastity of female children of tender years who 
have not attained such a degree of mental development as 
to fully comprehend and realize the nature and effect of the 
immoral] and unlawful act. The statute says that up to a 
certain age they are incapable of giving consent to the 
violation of their persons, with the consequent degradation, 
humiliation and shame, to which it will subject them. It 
further says to the libertine, who would rob a virtuous 
maiden, under the age of 18 years, of the priceless and 
crowning jewel of maidenhood, that he does so at his peril. 
There was no consent to the wrongful act of defendant 
because plaintiff was not legally capable of consent. His 
liability is the same as if he had accomplished his vile pur- 
pose by force and violence. 

We therefore hold that if a male person, above the age 
of 18 years, has carnal knowledge of a previously chaste 
maiden, under the age of 18 years, he is liable to her, in a 
civil action, for such damages as she may sustain as the 
proximate result of such unlawful act. 

Defendant complains because the jury were instructed, in 
determining the amount of plaintiff’s recovery, if any, to 
consider her loss of social] standing resulting from the 
wrongful act complained of. Defendant contends that loss 
of reputation or social standing is not a proper element of 
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damagés in cases of this character, and cites, as sustain- 
ing this view, Atkins v. Gladwish, 25 Neb. 390, and 33 Cyc. 
1525. Atkins v. Gladwish, supra, is the only case cited as 
sustaining the text in Cyc. That case was one to recover 
damages for indecent assault. Over objection, plaintiff 
was permitted to prove that defendant, both before and 
after the assault, had made defamatory remarks to others | 
concerning her, and in the instruction the jury were direct- 
ed to consider these remarks. While the language of the 
Jearned jurist writing the opinion might indicate that loss 
of reputation or social standing was not a proper element 
of damages in cases of this character, we think it evident, 
from a careful reading of the opinion, that what he sought 
to condemn was permitting a recovery for loss of reputa- 
tion resulting from the slanderous utterances which had not 
been charged as a part of plaintiff’s cause of action. We 
think that loss of social standing resulting from the crim- 
inal assault was not under consideration. 

In the instant case, plaintiff alleged, as an element of 
damages, the loss of social standing. It must not be over- 
looked that as a result of defendant’s wrongful act plain- 
tiff is the mother of a bastard child. This fact is known 
to the people of the community. No argument is required 
to make it plain that her social standing has been seriously 
and injuriously affected. Sound reasoning and authority 
justify a recovery for the loss of social standing, where the 
female has been forcibly ravished and the fact is known to 
the public. Kurpgeweit v. Kirby, 88 Neb. 72; Wolf v. Trin- 
kle, 103 Ind. 355; Kelley v. Kelley, 8 Ind. App. 606; Valencia 
v. Milliken, 31 Cal. App. 533. As heretofore pointed out, 
the law rendered plaintiff, because of her youth and con- 
sequent immature judgment and understanding, incapable 
of consent. Her right to recover for loss of social stand- 
ing is the same as if she had resisted her’ ravishment. 

Defendant alleges error in the refusal of the court to 
give an instruction by him requested, to the effect that 
plaintiff could not recover unless the jury found from the 
evidence that the assault occurred at the time, place, in the 
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manner, and under the circumstances as testified to by 
plaintiff. The court in one of its instructions set forth in 
detail the time, place and manner in which the assault 
was alleged to have occurred, and, as a condition to plain- 
tiff’s recovery, told the jury they should find that the as- 
sault must have occurred substantially as alleged, and by 
another appropriate instruction told the jury not to guess 
or speculate that any other facts might have taken place 
or existed, except such as were proved or might be properly 
inferred from the evidence. The charge to the jury should 
be considered as a whole, and, when so considered, the ale 
leged error seems to be groundless. 

Defendant urges that error was committed in permitting 
plaintiff, over objection, to testify that on the morning fol- 
lowing the assault she related the fact to Mrs. Stoetzel. 
She did not detail the conversation, but simply testified that 
she had told her of the outrage. Cases cited by defendant 
in support of his contention are to the effect that a defend- 
ant cannot insist on such fact being submitted to the jury 
in a criminal case, where a rape was committed without 
force, and that it is not proper to admit such evidence in 

cases where prosecutrix does not take the witness-stand. 

The authorities cited are not in point. That such evidence 
is admissible is the general rule, and is sustained by 
ample authority. Wood v. State, 46 Neb. 58; Welsh v. 
State 60 Neb. 101; Henderson v. State, 85 Neb. 444; Totten 
v. Totten, 172 Mich. 565; Gardner v. Kellogg, 23 Minn. 463. 

No error is found. Judgment 

AFFIRMED, 
Note—See Rape, 33 Cyc. pp. 1521, 1528, 1525. 


Gussiz E. STOCKER, APPELLEE, V. HARRIET STOCKER, 
APPELLANT. 
FILED JULY 31, 1924. No. 23549. 


1. Witnesses: HUSBAND AND WIFE. PRIVILEGED COMMUNICATIONS. 
That part of section 8835, Comp. St. 1922, which makes husband 
and wife incompetent to testify “concerning any communication 
made by one to the other during the marriage,” and section 8838, 
Comp. St. 1922, which provides that “neither husband nor wife 


ry 
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can be examined in any case as to any communication made by 
the one to the other while married,” were enacted for the purpose 
of affording protection to the marita) relation, to foster mutual 
confidence between husband and wife, and to prevent the dis- 
closure of any confidentia] communication from one to the other. 


2. Damages: PRESUMPTION. In an action for the recovery of dam- 
ages, the presumption obtains, in the absence of a contrary 
showing, that the jury did not consider any element of damages 
that was unsupported by evidence. 


3. Appeal: AFFIRMANCE. The giving of an erroneous instruction is 
not ground for reversal, unless it fairly appears that it probably 
prejudicially affected the substantial rights of the complaining 
party. ; 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


C. C. Flansburg, for appellant. 
Paul Jessen, G. EH. Hager, and Kelligar & Ferneau, contra. 


Heard before MorRISSEY,’C. J., ROSE, Day and Goon, JJ., 
BLACKLEDGE and REDICK, District Judges. 


Goop, J. ; 

In an action for alienating her husband’s affections, 
plaintiff, Gussie E. Stocker, recovered a judgment against 
her mother-in-law, Harriet Stocker, for $10,000. Defend- 
ant appeals. 

Plaintiff and Reggie Stocker were married at Auburn, 
Nebraska, in June, 1916, and immediately went to the home 
of Reggie’s parents in Lincoln, Nebraska, and made that 
their home until the young people separated in July, 1921. 
At that time plaintiff left the home of her husband and 
parents-in-law, and went to the home of her parents in 
Auburn, where she has since resided, apart from her hus- 
band. In October, 1921, Reggie Stocker sued his wife for a 
divorce. A trial of that case resulted in a decree giving his 
wife an allowance for separate maintenance and the custody 
of their little daughter, which decree was afterwards affirm- 
ed by this court, Stocker v. Stocker, ante, p. 201. Defendant 
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contends that the verdict is not supportéd by the evidence; 
that the proof shows that plaintiff did not lose the affections 
of her husband until after the separation in July, 1921, 
and that there is no evidence to show any act on the part 
of defendant, after that separation, which would cause the 
loss of affections complained of. 

There is evidence tending to establish the following state 
of facts: Defendant was not pleased with her son’s choice 
of a wife. Shortly after marriage she began to ill-treat 
the plaintiff; would not allow plaintiff’s parents to visit 
her in the home; would not allow plaintiff to partake of 
delicacies and other articles of food that would be placed 
upon the family table; made it so unpleasant that plaintiff’s 
friends would not call at the home; required plaintiff to 
retire to her room upstairs early after the evening meal; 
and would not allow her to have a light in her room ex- 
cept long enough to disrobe in retiring; frequently said the 
plaintiff was untruthful, dirty and dishonest; frequently 
called her a liar and a thief and other words not fit for the 
printed page, and on more than one occasion physically as- 
saulted the plaintiff and falsely accused plaintiff of as- 
saulting and wounding defendant. These things were done 
in the presence of plaintiff’s husband and some of them 
in the presence of neighbors. Defendant told plaintiff she 
was not wanted in the home and to leave and not return, 
and subjected her to such indignities that no woman of 
spirit and self-respect could or would endure the treat- 
ment. As time went on, the conditions became worse and 
less endurable. On the morning that plaintiff left she was - 
told by defendant’s husband not to return; that Reggie 
would pack and send her things to her. When married, 
plaintiff weighed 115 pounds and at the time of the separa- 
tion weighed but 94 pounds. Because of the constant har- 
assment to which she was subjected, the plaintiff became 
nervous and ill, her peace of mind was destroyed and her 
health was well-nigh ruined. She frequently besought and 
begged her husband to provide a home apart from that of 
his parents, no matter how humble. Her husband at all 
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times refused to provide a separate home for his child and 
her. At first he would refuse to partake of such articles 
of food as were denied his wife; ere long he changed and 
ate food his wife was denied, saying that there was no use 
in denying himself simply because she was denied. On 
one occasion, at night, Reggie came from his mother’s room 
to his wife and told her they would never have a separate 
home; that if he should leave the parental roof his mother 
would commit suicide and bring shame and disgrace he 
could not bear, and that she would disinherit him if he were 
to leave. 

_ After the separation in July plaintiff was at the home of 
her parents in Auburn, but 90 miles distant from Lincoln. 
Her husband did not visit her and his little daughter for 
two months, and the occasion of that visit was the trans- 
action of business for his parents at Auburn, and then he 
, called upon his wife. It is true that in the interim several 
letters passed between plaintiff and her husband, but it is 
significant that he kept carbon copies of all the letters he 
wrote at that time, as well as of previous letters. He again 
visited his wife in October and, when she was unwilling 
to return to the home of his parents and submit to the con- 
ditions above described, divorce was talked of, and he short- 
ly afterwards began his action for divorce. 

We think the evidence, fully and fairly considered, shows 
that Stocker’s affection for his wife waned with the lapse 
of time, and, while he still professed an affection for her 
after the separation, that the jury were justified in the be- 
lief that he cared little for his wife, or he would not have 
insisted that she return to the home where she had been so 
cruelly mistreated. Had he then entertained for her the 
love, affection and consideration that a husband should en- 
tertain for his wife, he would have shielded her from the 
indignities to which she was subjected at his parents’ home, 
and would have provided a home elsewhere. We find 
nothing in the record that would justify an inference that 
plaintiff’s loss of her husband’s affection was caused by any- 
thing other than the conduct of defendant. We are satis- 
fied that the evidence amply sustains the verdict. 
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During the progress of the trial plaintiff was permitted, 
over objection, to testify to communications between her 
and her husband where such communications were not in 
the presence of defendant. It is urged that the error was 
committed in the admission of such evidence, on the ground 
that it was hearsay and incompetent, and because under 
the statute a wife is incompetent as a witness to testify as 
to communications between her and her spouse that were 
made during the existence of the marriage relation. 

While evidence of what the husband said out of the 
presence of the defendant would ordinarily be hearsay and 
incompetent to prove such wrongful conduct of defendant 
as would tend to cause the husband to lose his affection for 
his wife, such evidence may be properly received to show 
the state of the husband’s feelings toward his wife, and in 
this case the court, by proper instruction, informed the 
jury that such evidence was received only for that purpose. 
That such evidence is admissible to prove the state of the . 
husband’s feeling has been held by this court and is sus- 
tained, we think, by the weight of authority. Hope v. 
Twarling, 111 Neb. 793; Melcher v. Melcher, 102 Neb. 790; 
White v. White, 140 Wis. 5388; Hardwick v. Hardwick, 130 
Ta. 230. 

It is strenuously urged that the provisions of sections 
8835, 8838, Comp. St. 1922, make the wife incompetent to 
testify concerning any communication made to her by her 
husband during the marriage, and that error was commit- 
ted in receiving such evidence. Section 8835, supra, so far 
as applicable, provides: “The following persons shall be 
incompetent to testify: * * * Third. Husband and 
wife, concerning any communication made by one to the 
other during the marriage, whether called as a witness 
while that relation subsists or afterward.” And section 
8838, supra, provides: °*‘“‘Neither husband nor wife can be 
examined in any case as to any communication made by the 
one to the other while married, nor shall they, after the 
marriage relation ceases, be permitted to reveal, in testi- 
mony, any such communication made while the marriage 
subsisted.” 
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To determine whether error was committed, it is prop- 
er to consider the purpose for which these statutes were 
enacted, and whether the communications that were re- 
ceived in evidence violate the spirit and purpose of the 
statute. It is not sufficient to exclude such evidence that it 
falls within the letter of the statute, unless it is also within 
its spirit and purpose. The statute is founded on wise 
public policy of affording protection to the marital relation. 
The happiness of the parties to the marriage contract re- 
quires unlimited confidence between husband and wife, and 
this the statute undertakes to secure by providing that such 
confidence shall be inviolable, and that in no way shall 
either spouse be compelled to disclose a confidential com- 
munication of the other. It was the mutual and confiden- 
tial communications that were intended to be protected. 
To hold to the strict letter of the law and exclude every 
communication between husband and wife would be to 
destroy the beneficent purpose of the statute. It was not 
intended to shield the wrongdoer, who by his own miscon- 
duct sought to destroy the marital relation existing be- 
tween others, by protecting him from the effect that such 
communications might have, if given in evidence. The 
statute was not enacted to protect the destroyer of the mari- 
tal relation, and such would be the effect of it, were we to 
apply the statute literally. | 

This subject has received the consideration of numerous 
law writers. Wigmore, in his work on Evidence (2d ed.) 
vol. 1, sec. 2336, says: “The essence of the privilege is to 
protect confidences only.” And, as observed by Bishop, J., 
in the case of Sexton v. Sexton, 129 Ia. 487,2 L. R. A. nis. 
708: “This must be true, because there can be no reason 
arising out of public policy, or otherwise, requiring that 
every word spoken between husband and wife shall be priv- 
ileged, irrespective of the presence in which spoken or the 
subject or occasion thereof. And, within our observation, 
no court has ever gone so far as to so hold. The spirit of 
the rule as enforced at common law, and, within our under- 
standing, the meaning to be gathered from the statute, is 


VoL. 112] JANUARY TERM, 1924. 571 
Stocker v. Stocker. 


that the privilege shall be construed to embrace only the 
knowledge which the husband or wife obtains from the 
other, which, but for the marital relation and the confi- 
dence growing out of it, would not have been communicated, 
or which is of such a nature or character as that, to repeat 
the same, would tend to unduly embarrass or disturb the 
parties in their marital relations. It is the marital com- 
munication, then, that is sought to be protected, and this 
is so because there can be no purpose of public policy to 
interfere, except to guard and foster the marital relation. 
Any other construction would be intolerable, and would 
lead to most absurd results.” Other authorities bearing on 
and tending to support the same view are: Lloyd v. Royal 
Union Mut. Life Ins. Co., 245 Fed. 162; New York Life Ins. 
Co. v. Mason, 272 Fed. 28; In re Estate of Van Alstine, 26 
Utah, 198. 

After a careful examination of the evidence to which ob- 
jection is made, we are constrained to hold that no com- 
munication which could be said to be confidential in its na- 
ture, or which would embarrass or disturb the marital re- 
lation between plaintiff and her husband, was revealed. 

Defendant complains of instruction No. 15, relative to 
the measure of damages, which told the jury that if they 
found for plaintiff they should consider “‘her loss of sup- 
port, if any she has suffered. You should not make any 
award for support in so far as the same has been pro- 
vided for and paid in the divorce action and in so far as it 
will be furnished her in the future under court order in such 
divorce case, or otherwise outside of this lawsuit.” It is 
argued that the instruction is erroneous because plaintifi’s 
support had been fully provided for in the divorce action, 
and also because there was no evidence of the value of her 
support. Defendant cites us to an instruction given in the 
case of Scott v. O’Brien, 129 Ky. 1, as stating the correct 
rule. In that instruction the jury were directed to award 
plaintiff “such damages as you believe will fairly compen- 
sate her * * * and for the loss of her husband’s sup- 
port, if there was such loss, except to the extent that he 
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has contributed, or may by law be compelled to contribute 
to her support.” 

We are unable to perceive any substantial difference be- 
tween the two instructions. However, under the facts dis- 
closed in the instant case, we question the propriety of the 
instruction given. Since plaintiff’s support had been judi- 
cially admeasured in the divorce action and the order of the 
court had been complied with, we think that loss of sup- 
port was not a proper element of damage to submit to the 
jury. It does not necessarily follow, however, that the in- 
struction was prejudicially erroneous. The evidence dis- 
closes the amount awarded to plaintiff in the divorce action, 
and that all payments which were then due had been paid, 
and it further discloses that a part of plaintiff’s support 
had, since her marriage, been furnished by her parents, 
particularly her clothing, and the jury were directed to ex- 
clude these items. There is no evidence as to the value of 
the support that plaintif® was entitled to receive from her 
husband and no evidence to indicate that the amount award- 
ed in the divorce action and that furnished by her parents 
were not ample. These items were particularly excluded 
from the consideration of the jury. They were further di- 
rected in another instruction that plaintiff assumed the 
burden of proving her cause of action by the preponder- 
ance of the evidence. In the absence of any showing to the 
contrary, the presumption obtains that the jury did not con- 
sider any element of damages that was unsupported by evi- 
dence. Aside from the amount of the verdict, there is 
nothing to indicate that the instruction was prejudicial to 
defendant. When it is considered that the plaintiff and 
her husband are comparatively young, that she had a 
prospect of many years of happy conjugal relationship 
with her husband and their child, that this happy outlook 
has been utterly destroyed, that her hopes and happiness 
have been blighted and thwarted by the wrongful act of 
defendant, we cannot say that defendant was in any way 
prejudiced. The giving of an erroneous instruction is not 
ground for reversal unless it appears that it probably preju- 
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dicially affected the substantial rights of the complain- 
ing party. Smith v. Roehrig, 90 Neb. 262. 

There are other assignments of error, relative to the giv- 
ing and refusal of instructions and to rulings on admission 
and exclusion of evidence. They have all been examined, 
but we find no prejudicial error. 

The judgment is 

AFFIRMED. 

Note.—See Appeal and Error, 4 C. J. p. 781, sec. 2732; 

p. 1029, sec. 3018—Witnesses, 40 Cyc. p. 2353. 


ALFRED JORGENSEN, APPELLEE, V. J. C. ROBINSON SEED 
COMPANY, APPELLANT. 
FILED JULY 31, 1924. No. 22877. 


1. Sales: CONTRACT: ENFORCEMENT. Defendant contracted with 
plaintiff to furnish him seed corn to plant, plaintiff to care for, 
harvest, store, and deliver the matured crop of corn, shelled, to 
defendant at North Loup not later than the following January, 
the crop raised to be in a named condition. If not merchantable 
as field corn at time of delivery, then defendant could refuse 
to take it; if merchantable as such, then it would pay plaintiff 
the market price on delivery. Defendant was then to have time 
to test it as to germinating qualities (provided a prior test had 
not been had). If it tested 90 per centum, then defendant was to 
pay plaintiff $1.75 a bushel. Held, that, on delivery, defendant 
owed plaintiff the market price at North Loup, and if it stood 
the test, or had stood the test, in addition to the market price. 
the difference between that price and $1.75 a bushel; and held, 
that the corn after delivery at North Loup was at the risk of 
the defendant; and held, that as the contract set out in the 
opinion did not provide a specific time for testing the corn as 
to its germinating qualities, the test made before delivery was 
sufficient, and the entire amount became due and payable on 
delivery; and held, that the contract set out in the opinion made 
the agent the managing agent of defendant company, and legal 
service of summons upon him, as such, was legal service on 
the company. Comp. St. 1922, sec. 8577; Kron v. Robenson Seed 
Co., 111 Neb. 147. 


2. Trial: REFUSAL OF INSTRUCTION. It is elementary that error 
cannot be predicated on the refusal of the court to give a 
tendered instruction, where the court of its own motion properly 
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instructed the jury on the points covered by the instruction 
offered and refused. 


3. Pleading: WAIVER. Where a petition states facts which amount 
to a pleading of waiver, it will be considered as such, even. 
though the word waiver is not used. 


APPEAL from the district court for Valley county: BAyY-. 
ARD H. PAINE, JUDGE. Affirmed. 


Davis & Davis and Brown, Baxter, Van Dusen & Ryan, 
for appellant. 


Munn & Norman, contra. 


Heard before Morrissey, C. J., LETTON, ROSE, DEAN, 
GooD and THOMPSON, JJ. 


THOMPSON, J. 

Plaintiff prosecutes this action to recover from the de- 
fendant $1,737.75 and interest since March 15, 1921, for 993 
bushels of Sanford Flint corn, sold and delivered to defend- 
ant by him, under and in accordance with a seed corn con- 
tract, attached to and made a part of his petition. He al- 
leges performance of all conditions precedent, and that he 
was ready and desired to deliver the corn in November, 
1920, but owing to defendant’s lack of sacks it requested 
him to wait; that in the meantime defendant called for fair 
samples of the corn to be placed in sacks by the plaintiff, 
and delivered to its agent at North Loup, to be forwarded 
by him to defendant at Waterloo for test; that he complied 
with the request, and the test was made by defendant; 
that it then notified him as follows, ‘‘The said test made 
showed the corn O. K. and that it was acceptable; that 
the corn was then in good condition, and remained so until 
delivered to defendant at North Loup, March 9 to 15, in- 
clusive, and received by its agent; that at the time he de- 
manded the market price for field corn at North Loup, as 
per the contract, but at defendant’s request waited; that 
afterwards defendant’s agent, acting for defendant, drew 
a draft in his favor for the 993 bushels at $1.25 a bushel, 
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field corn market price, which draft was never paid. He 
therefore prays judgment for the agreed price of $1.75 a 
bushel. 

The contract, so far as is necessary for the purpose of 
this opinion, is contained in defendant’s brief, and is as 
follows: 

“First party agrees to furnish second party stock seed 
sufficient to plant the acreage of vine seeds and corn herein- 
after described; and second party agrees to properly pre- 
pare the ground and plant said seed in a proper and care- 
ful manner and in season, and to carefully care for and 
cultivate the crops springing from said seed, and to harvest 
the same in season, and to deliver the entire merchantable 
increase or crop therefrom on or before the dates herein- . 
after stated to the first party at his seed house at North 
Loup, Nebraska. 

“Said seeds and corn, * * * when delivered by sec- 
ond party, shall be in a bright, well-cured and merchant- 
able condition, the seeds retaining their natural color, and 
the corn to be well sorted at the sheller, * * * and 
all field corn to have germinating quality which will test 
at least 90 per cent. When field corns are delivered the 
market elevator price at the point of delivery shall be due - 
and the balance to be due as soon as a proper test for ger- 
mination has been made. * * * Provided, that in case 
said vine seeds or corn are not in merchantable condition, 
as above provided, at the time of delivery, first party may, 
at his option, reject any part or all of such seeds or 
corn. * * * 

“There shall be planted the acreage and pounds of seeds, 
for which prices shall be paid as follows: 

Acres. Variety No. Date of Delivery. Price. 
Thirty Field Corn, Delivery on or $1.75 per bu. 
Sanford Flint about January 1, 1921. 56 Ibs. 

“The compensation of second party for the performance 
of his part of this agreement shall be such sum as may be 
derived from all the marketable vine seeds and corn so de- 
livered under this contract at the prices above specified, 
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and less any expense herein provided to be deducted 
therefrom, in case there shall be any such expense, and less. 
a quantity of seed of like character and amount as that 
furnished by the first party for planting. * * * 

‘Witness the signatures of the parties hereto the day and 
date above stated. 

“The J. C. Robinson Seed Co., 
“By J. F. Earnest.” 

The service of summons was had by serving on Earnest 
at North Loup, as defendant’s managing agent. Defend- 
ant appeared specially, and objected to the jurisdiction of 
the court. alleging by way of motion and affidavits that 
Earnest was not its managing agent. Counter affidavits 
-were filed by the plaintiff. Motion overruled. Defendant 
presents the ruling on this motion as a reversible error. 

Defendant answered, pleading the jurisdictional question 
raised in its special appearance, and admitting the con- 
tract and the incorporation of the defendant; that plain- 
tiff had furnished the samples and it had tested same for 
germinating qualities. ‘‘and they were found to conform to 
the requirements .of the contract.” It is then alleged that 
the samples were not “a fair average sample of the seed 
- corn so grown, but for the purpose of deceiving defendant 
and in the effort to obtain the acceptance by the defend- 
ant of the corn so grown,’ selected samples of only the 
very best of such corn which he specially prepared to the 
end that it would apparently conform to the terms of the 
’ contract as being in a merchantable condition for seed 
purposes ;” that plaintiff knew the corn he contracted to 
sell the defendant was for seed purposes: that when the 
corn was received by it at Waterloo it was “not in ac- 
cordance with the contract requirements ;” that it was com- 
pelled to and did sell the corn at auction, and received 
$427, which it tendered to the plaintiff, and brought the 
same into court for that purpose; and closed its answer 
by a general denial of plaintiff’s allegations except those 
specifically admitted. 

Plaintiff for reply interposed a general denial, except 
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wherein the answer admitted facts set forth in the petition. 

Case tried to a jury, verdict and judgment for plaintiff 
for $1,737.75, with interest as prayed. Motion for a new 
tria] overruled, and defendant appeals. 

As we construe the contract it made Earnest the de- 
fendant’s managing agent. Kron v. Robinson Seed Co., 111 
Neb. 147. He executed the contract for and on behalf of the 
company, using his own discretion as to the person or per- 
sons with whom he would contract, and for what defendant 
would contract. The matured crop was to be delivered at 
defendant’s place of business at North Loup, of which he 
had charge; he was to inspect and pass judgment on the 
corn at delivery, and pay plaintiff the field corn market 
price at the time at North Loup, ascertaining and determin- 
ing the price as between the parties. Thus, it will be seen 
that Earnest was an agent at this particular place. in- 
vested with the general management of the business of 
this domestic corporation, and clothed with the exercise of 
judgment, discretion, determination. conduct. and control 
of its affairs, and was in fact its managing agent. The 
evidence by way of affidavits also supported the court’s 
ruling. Its holding is in harmony with our decisions run- 
ning from Porter v. Chicago & N. W. R. Co., 1 Neb. 14. 
to Kron v. Robinson Seed Co., supra, and error was not 
committed. 

Instruction No. 18, given by the court on its own mo- 
tion, is complained of by defendant, for the reason that 
the case was without pleading or evidence calling for an 
instruction on waiver. The defendant at the trial. and 
here, contends that the fact that it received the corn was 
not a waiver of its right to inspect after delivery, and 
the fact that it had tested samples before delivery, was 
not a waiver of its right to test after delivery. 

The plaintiff insists that under the contract the defend- 
ant had a right to but one test of the corn for germinating 
purposes, and that. as it tested the corn before delivery, 
it waived its right to test afterward. 

The ‘petition alleges that a test as to the eeemidaung 
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qualities was had at defendant’s request, prior to the de- 
livery of the corn. Defendant admits that it called for 
samples, received the same, examined them and approved 
them. Then at the trial, as we glean from the evidence, 
and from the presentation of the case in this court by the 
parties, this question of waiver was before the court and 
became a factor in the trial. This was the theory upon 
which the case was heard, and must be followed by us 
in determining the question presented. It is considered 
by us, and we so find, that prejudicial error was not com- 
mitted by reason thereof. 

The instructiohs given, as a whole, were favorable to the 
defendant, and fairly covered its every contention. The 
court did not err in refusing to give instructions 5 and 6, 
requested by defendant. 

Defendant urges, in substance, that the verdict is con- 
trary to the evidence and the weight thereof. The evi- 
dence, up to and including the delivery on March 9 to 15, 
1921, clearly preponderates in favor of the plaintiff. No 
question is raised as to the manner of planting, maturing, 
gathering, or housing the crop, or as to its condition up 
to and including the time of delivery at North Loup. While 
the contract, as will be seen, does not specifically call for 
a test of the corn before delivery. defendant asked for fair — 
samples of the corn to be sent to it in December, 1920; 
January 1, 1921, being the last date of delivery under the 
contract. Earnest furnished sacks for that purpose. The 
samples were placed therein, and forwarded by Earnest 
to the Waterloo office for test. Defendant made the test 
and reported. as alleged in plaintiff’s petition, viz., “that 
the said test made showed the corn O. K., and that it was 
acceptable.” This is admitted in defendant’s answer, 
wherein it states that it had tested the samples for germi- 
natine qualities. ‘‘and they were found to conform to the 
requirements of the contract.” 

Thus, it will be seen that the issue raised by reason of 
this test is not that the samples did not test up to each and 
every requirement for seed corn purposes contained in the 
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contract, but, it is urged, that the samples were not fairly 
representative of the corn in bulk, and were designedly 
selected with the intent to deceive and mislead the de- 
fendant to its injury. This being the issue, let us apply 
the evidence. Kron, a third person, was given the sacks 
by agent Earnest, and requested to obtain the samples. 
He did so, both as to his own corn and that of plain- 
tiff. He swears he did so fairly and with impartiality, as 
he selected the ears from the crib in different places in- 
discriminately, and also testifies, in substance, that the 
corn left was in every way as good as the sample. In this 
he is corroborated by other witnesses, whose evidence 
amply sustains his contention. 

As we construe the contract, the entire merchantable 
crop was to be delivered to the defendant’s seed house in 
North Loup, on which delivery, if it was not then refused 
as unmerchantable, plaintiff was to be paid the market 
elevator price at that point for field corn. This delivery is 
final so far as plaintiff is concerned. The defendant, there- 
after, if he has not previously tested, may test for germi- 
nation, within a reasonable time. If the corn, when so test- 
ed, does not show 90 per centum germinating quality, then 
the market price, which under the contract was to be paid 
at delivery, pays for the corn. If, however, it does show 
or has shown a 90 per centum germinating quality, then 
the defendant is to pay plaintiff the difference between the 
market price which should have been paid at the time of 
delivery, and the $1.75 a bushel named in the contract. 
Defendant could not reject the corn after it received it at 
North Loup, for any reason contained in the contract, for 
after receiving the corn it was bound to pay at least the 
field corn market price. If it desired to reject the corn 
for the reason that it was not in a merchantable condition, 
it should do so at the time of delivery. Otherwise, the 
option is waived. This contract does not provide for a 
Waterloo test, forfeiture or option. Nor is there any evi- 
dence of a general custom, of which plaintiff had knowledge, 
that the corn was to be tested at Waterloo after delivery 
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at North Loup. The test, if subsequent to delivery, is as to 
germination only, and, as we conclude, must be had within 
a reasonable time. While there is evidence showing a sub- 
sequent test at. Waterloo, there is a lack of evidence prov- 
ing or tending to prove the care given the corn after it was 
received at North Loup, or while on its way to Waterloo. 
If the corn, when it reached Waterloo, was in the condition 
some of defendant’s witnesses testified it was, and when 
delivered at North Loup was in the condition shown by 
plaintiff’s evidence, then something not shown must have 
happened to it, either at North Loup after delivery, or 
while on its way to Waterloo. This evidence was submitted 
to the jury under proper instructions, and they found that 
the corn complied with the contract requirements, by find- 
ing for plaintiff. There is ample evidence to sustain this find- 
ing, and the same should not, and will not, be disturbed. 

Other assignments of error presented have been con- 
sidered by us; but, in view of our conclusion, we do not 
find it necessary to discuss them. 

The judgment is AFFIRMED, 


Note—See Corporations, 148 C. J. p. 807, sec. 2910— 
Pleading 31 Cyc. p. 60: Sales, 35 Cyc. pp. 102, 227 (1925 
Ann.), 344; Trial, 38 Cyc. p. 1711. 
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ROLLIE CHURCH V. STATE OF NEBRASKA. 
FILED OCTOBER 7, 1924. No. 24090. 


Error to the district court for Hamilton county: LOVEL 
S. HASTINGS, JUDGE. Reversed and dismissed. 


J. H. Grosvenor and Patterson & Patterson, for plaintiff 
in error. 


O. S. Spillman, Attorney General, and Richard F. Stout, 
contra. 


Heard before Morrissey, C. J., LETTON, ROSE, DEAN, 
DAY, GOOD and THOMPSON, JJ. 


PER CURIAM. 

Defendant prosecutes error from a conviction had under 
section 9612, Comp. St. 1922. The crime is alleged to have 
been committed April 10, 1920. The complaint on which 
the prosecution rests was filed September 24, 1923. De- 
fendant pleaded the bar of the statute of limitations, Comp. 
St. 1922, sec. 9931. To meet this issue, the state alleged 
in the information that, during the time intervening be- 
tween the alleged commission of the crime and the filing of 
the information, defendant was a fugitive from justice, 
and, therefore, the statute of limitations had not run. We 
have carefully examined the record on this point and reach 
the conclusion that at no time was defendant a fugitive 
from justice within the contemplation of the statute. The 
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prosecution was, therefore, barred. The judgment of the 
district court is reversed and the proceedings dismissed. 


REVERSED AND DISMISSED. 


ALLEN G. FISHER, APPELLEE, V. BOARD OF EQUALIZATION OF 
DAWES COUNTY, APPELLANT: W. H. SMITH, TAX 
COMMISSIONER, ET AL., APPELLEES. 


FILED OCTOBER 7, 1924. No. 24130. 


APPEAL from the district court for Dawes county: 
WILLIAM H. WESTOVER, JUDGE. Reversed and dismissed. 


F. A. Crites and E. D. Crites, for appellant. 
Allen G. Fisher and Samuel L. O’Brien, contra. 


Heard before MORRISSEY, C. J., LETTON, ROSE, DEAN, 
GoopD and THOMPSON, JJ. 


PER CURIAM. 

Upon an examination of the record, proceedings and 
briefs, and upon a consideration of the arguments at the 
bar, we are of the opinion that there is no competent evi- 
dence to sustain the finding of the district court for Dawes 
county that the assessments on the property involved in 
this action were not accurately equalized by the county 
board of equalization. The district court, therefore, erred 
in directing said board to reconvene and correct assess- 
ments and valuation of real estate within the city of Chad- 
ron by requiring an equalization on the basis of 68 per cent. 
of the assessor’s valuation of the property in controversy. 
In this respect there is error in the proceedings and judg- 
ment of the trial court. On the record made by the plain- 
tiff and his associates, they are not entitled to any relief. 
The judgment of the district court is therefore reversed 

and the proceedings dismissed at the costs of the plaintiff. 
; REVERSED AND DISMISSED. 
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WILLIAM R. MANSFIELD, APPELLEE AND CROSS-APPELLANT, 
v. FARMERS STATE BANK OF CRAIG, CROSS-APPELLEE: 
EVERETT J. MARTIN; APPELLANT. 


FILED OCTOBER 7, 1924. No. 22794. 


Appeal: INCONSISTENT VERDICT. “A verdict in favor of one de- 
fendant and against another, based upon conflicting evidence, 
which is the same as to both defendants, cannot be permitted to 
stand as to either.” Gerner v. Yates, 61 Neb. 100. 


APPEAL from the district court for Burt county: L. B. 
Day, JUDGE. Reversed. 


J. A. Singhaus and Smith, Schall, Howell, Howard & 
Sheehan, for appellant. 


North & Pollock, contra. 


Heard before MorrissEy, C. J.. DEAN, DAY and THOMP- 
SON, JJ. and REpDIcK, District Judge. 


MorkRIsseEy, C. J. 

Plaintiff filed a petition in which he alleged he had suffered 
damages in the sum of $10,000 by reason of false and 
fraudulent representations made by defendants, the Farm- 
ers State Bank of Craig and Everett J. Martin, its cashier 
and managing officer. It charged that on July 19, 1919, 
plaintiff was a farmer engaged in work upon his premises 
when he was visited by defendant Martin and certain rep- 
resentatives of a corporation then doing business under 
the name of the Missouri Valley Cattle Loan Company. 
These parties are alleged to have made to him false and 
fraudulent representations, which are set out in detail in 
the petition, as to the business of the corporation just men- 
tioned and as to the value of its shares of capital stock. It is 
alleged that the plaintiff relied upon these representations, 
and, so relying, purchased capital stock of the corporation 
of the par value of $10,000; that in payment thereof he 
executed one promissory note in the sum of $5,000 payable 
to the corporation, and executed a second note in the sum 
of $2,500, payable to the defendant bank, and executed and 
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delivered his check in the sum of $2,500 which was cashed 
in due course of business and charged against his ac- 
count; that the capita] stock purchased was of no value, 
and that because of the fraud and deceit practiced upon 
him he was damaged in the sum of $10,000. 

Many of the allegations made are either admitted in the 
pleadings or stipulated to be true. Among these it is ad- 
mitted that plaintiff executed the notes and the check, and 
delivered them as alleged, and that the stock was without 
value. The record appears to show also that the note for 
$5,000 payable to the Missouri Valley Cattle Loan Com- 
pany, has not been paid, is past due, and is still in the hands 
of the payee. which is a bankrupt, and any defense on the 
grounds of fraud such as outlined in the petition in this 
case will be available to plaintiff in case suit is brought 
upon that note. The check for $2,500 had been paid and 
that amount had been wholly lost to the plaintiff. The note 
for $2,500 which was made payable to the defendant bank 
had been renewed after payment of some interest, and a 
note for a like amount had been executed to the same 
bank, and was then due and unpaid. The proof showed 
that defendant bank had purchased the original note 
through its managing officer, defendant Martin, and had 
paid the full face value therefor. 

At the close of the testimony, defendant bank on motion 
of its attorney was dismissed out of the case so far as any 
liability for any false representations it had made was con- 
cerned; but it had filed an answer and cross-petition and 
prayed judgment on the unpaid note which it then held 
and the court submitted to the jury the question whether 
or not the bank should recover on the note. In other words, 
the jury were left to determine whether or not the bank 
was a good faith purchaser of the note, and the jury found 
in favor of the bank on this issue. 

Defendant Martin, at the close of the testimony, requested 
the court to direct a verdict in his favor. This motion was 
overruled and the court left the jury to determine from all 
the evidence whether or not Martin, as one of the alleged 
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coconspirators, had been guilty of making the false and 
fraudulent representations which induced plaintiff to make 
the investment whereby he suffered the loss alleged. The 
jury returned a verdict finding against Martin on the issue 
of fraud and assessed the amount of plaintiff’s recovery as 
against him in the sum of $5,000. Defendant Martin has ap- 
pealed from the judgment entered against him, and plaintiff 
has filed a cross-appeal from the judgment entered in favor 
of defendant bank. 

Several assignments of error are made by appellant Mar- 
tin because of the judgment entered against him, while 
plaintiff, as cross-appellant, makes assignments of error 
because of the judgment entered against him and in favor 
of the bank. We shall first take up the appeal of appellant 
Martin. What seems to be the controlling assignment deals 
with the verdict and alleges that it is inconsistent with it- 
self. Plaintiff’s cause of action, as will be noted from what 
has already been said, rests upon the fraud alleged to have 
been practiced upon him by those who induced him to pur- 
chase the shares of stock in the Missouri Valley Cattle 
Loan Company and to give his promissory note and check 
in payment therefor. It is conceded that during the time 
when the various transactions occurred defendant Martin 
was the majority stockholder and managing officer of de- 
fendant bank. The allegations of plaintiff’s pleadings 
charging Martin with participation in the fraud and al- 
leging that the bank was not a good faith holder of the 
note were denied by these defendants. The proof of plain- 
tiff on the one hand and of defendants on the other is in 
irreconcilable conflict. On this conflicting evidence the 
effect of the verdict is to find that Martin perpetrated the 
fraud as alleged and that he consciously assisted in induc- 
ing plaintiff to make and deliver his notes and check for 
the worthless stock of the Missouri Valley Cattle Loan 
Company. Having made this finding, which they might 
well do under the evidence, the jury made a finding as to the 
bank which is wholly inconsistent with the finding as to 
Martin. The jury found that the bank was an innocent 
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holder in due course. These findings cannot both be right. 
Martin was not guilty of the fraud or the bank was not an 
innocent holder in due course. The knowledge of Martin 
as to the fraud would be the knowledge of the bank, and, 
conversely, if the bank was an innocent holder of the note, 
Martin was not a participant in the fraud. The verdict 
cannot be reconciled with itself. 

“A verdict in favor of one defendant and against another, 
based upon conflicting evidence, which is the same as to 
both defendants, cannot be permitted to stand as to either.” 
Gerner v. Yates, 61 Neb. 100. See, also, Zitnik v. Union P. 
R. Co., 91 Neb. 679. 

On behalf of cross-appellant, a number of propositions 
of Jaw have been advanced, but they are not tenable under 
the condition of the record. The main point urged is 
covered in the opinion filed herewith in Farmers State 
Bank v. Lydick, p. 586, post. 

It is unnecessary to discuss the other assignments as the 
case must be tried again and they are not likely to arise 
on the second trial. 

Reversed and remanded generally on all the issues pre- 
sented on the pleadings. 

REVERSED. 

Note—See Trial, 38 Cyc. p. 1883. 


FARMERS STATE BANK OF CRAIG, APPELLEE, V. SAMUEL J. 
LYDICK, APPELLANT: EVERETT J. MARTIN, APPELLEE. 


FILED OCTOBER 7, 1924. No. 22805. 


1. Trial: WITHDRAWAL oF IsSUE. When, on the trial of a law 
action, the party having the burden of proof as to certain of 
the issues presented fails to offer a quantum of proof sufficient 
to sustain a verdict in his favor on these issues. it is proper for 
the court to withdraw them from the consideration of the jury. 


2. Sufficiency of Evidence: The evidence has been examined, and 
held sufficient to sustain the verdict. 


3. Rulings Sustained. The several] rulings of the court on the matter 
of instructions to the jury are found free from error. 
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4. Bills and Notes: ‘HOLDER IN DUE CoursE.” “A payee who re- 
ceives a negotiable instrument in good faith, for value, before 
maturity, and without notice of any infirmity therein, from a 
holder, not a maker or drawer, to whom it was negotiated as 
a completed instrument, is a holder in due course within the pur- 
view of the negotiable instruments law (Rev. St. 1918, secs. 5319- 
5513) so as to preclude the defense of fraud and failure of con- 
sideration between the maker or drawer and the holder to whom 
the instrument was delivered.” Bank of Commerce & Savings 
v. Randell, 107 Neb. 332. See Comp. St. 1922, secs. 4612-4809. 


APPEAL from the district court for Burt county: L. B. 
Day, JUDGE. Affirmed. 


M. L. Donovan and North & Pollock, for appellant. 
Smith, Schall, Howell, Howard & Sheehan, contra. 


Heard before MORRISSEY, C. J.. DEAN, DAY, and THOMP- 
SON, JJ. and REDICK, District Judge. 


Morrissky, C. J. 

The Farmers State Bank of Craig brought this action 
in the district court for Burt county against Samuel J. 
Lydick on a promissory note for $3,000, which note was 
dated March 17, 1920, payable six months after its date. 
Lydick filed an answer and cross-petition in which he al- 
leged that the note in suit was given as a partial payment 
of a prior note executed by him in the sum of $5,000 pay- 
able to plaintiff bank, and that he received no consideration 
for the original note of $5,000, or for other notes payable to 
the Missouri Valley Cattle Loan Company, given in payment 
of certain shares of stock in the Missouri Valley Cattle Loan 
Company which he was fraudulently induced to purchase. 
At the time the original notes were executed and delivered, 
Everett J. Martin was cashier of plaintiff bank and at the 
time this suit was instituted he was president and principal 
stockholder of plaintiff bank. Lydick’s answer and cross- 
petition alleged that Martin, acting both for’ himself and 
for the bank, was one of a group of conspirators who had 
deceived plaintiff as to the character of the Missouri Valley 
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Cattle Loan Company, and that through their false repre- 
sentations he had been induced to make the purchase of 
stock and execute the original notes heretofore mentioned. 
The bank and Martin filed separate answers and made 
separate defenses. The action proceeded as one by the 
bank to recover judgment for the amount of the note it 
then held, and as a suit by Lydick to defeat recovery on the 
note held by the bank and to recover from Martin and the 
bank the damages defendant had sustained by reason of the 
fraud alleged. At the close of the testimony the court 
directed the jury to return a verdict in favor of the bank 
and against Lydick on the allegations of his cross-petition 
whereby he sought to recover an affirmative judgment 
against the bank. The court submitted for the jury’s de- 
termination the question whether or not the bank ‘‘was 
a purchaser of the note in question for value without notice 
of any defect in title, in the usual course of business, be- 
fore maturity, in good faith.” The jury found in the 
affirmative and returned a verdict in favor of the bank 
for the amount due on the note. The court also submitted 
for the determination of the jury the questicn whether or 
not Martin had made representations as alleged in count 
one of defendant’s cross-petition as to the Missouri Valley 
Cattle Loan Company and the value of its stock, etc. On this 
issue the jury returned a verdict in favor of Martin. 

The cross-petition contained a second count relating to 
a subsequent purchase of shares of stock by plaintiff. The 
court withdrew this issue from the jury. The court’s rul- 
ing was proper. There is a total lack of competent evidence 
to sustain the allegations of the cross petition as to this is- 
sue. The court submitted to the jury the only questions 
at issue on which reasonable minds might differ as to the 
conclusion to be reached. The evidence sustained the ver- 
dict returned and it will not be disturbed. 

Complaint is made of certain instructions given, and of 
the rulings of the court in denying certain instructions 
tendered. We have examined the instructions given and 
find that they correctly state the issues. Each instruction 
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tendered and refused is either covered in substance in the . 
charge given by the court on its own motion or it contains 
some element which does not find support in the evidence, 
or is contrary to the established law of this state, and each 
was, therefore, properly refused. 

Without further discussion we will pass to a proposition 
of law announced by counsel in their brief and which ap- 
pears to be the main point relied upon for reversal, to wit: 
“Where a stock salesman procured a subscription for 
worthless corporate stock by false and fraudulent repre- 
sentations and accepted a negotiable note on the printed 
form of the plaintiff bank on which the bank was the 
payee of the instrument, the bank cannot be a holder in 
due course of the unindorsed instrument which was never 
negotiated, the bank being an original party thereto; and, 
to recover, the bank must meet any defense, such as fraud 
in the inception or failure of consideration, which would be 
a defense if it were a nonnegotiable instrument.” This 
theory was advanced by the defense upon the trjal and the, 
instructions offered and refused were drafted so as to 
give expression to the rule announced by counsel. It will 
be noted that the main point sought to be made is based: 
upon the fact that the original note was made payable, not 
to the Missouri Valley Cattle Loan Company, or the agent 
who sold its stock, but directly to plaintiff bank. Sections 
4663, 4666, 4667, 4669, Comp. St. 1922, relating to nego- 
tiable instruments, are cited in support of this contention. 
A number of authorities from other states are also cited, 
but the question is not an open one in this jurisdiction. 
True, these sections had not been construed with reference 
to the question presented at the time the cause was tried 
in the district court. It has, however, been fully discussed 
and determined adversely to the contention of appellant in 
Bank of Commerce & Savings v. Randell, 107 Neb. 332, 
and it is there held: 

“A “payee who receives a negotiable instrument in good 
faith, for value, before maturity, and without notice of any 
infirmity therein, from a holder, not a maker or drawer, to 
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whom it was negotiated as a completed instrument, is a 
holder in due course within the purview of the negoti- 
able instruments law (Rev. St. 1913, secs. 5319-5513) so as 
to preclude the defense of fraud and failure of considera- 
tion between the maker or drawer and the holder to whom 
the instrument was delivered.” See Comp. St. 1922, secs. 
4612-4809. 

A further proposition of law is announced to the effect 
_that the bank is liable under the same circumstances as a 
natural person for the consequences of its wrongful acts 
or for acts committed by its managing officer in its behalf, 
and that the knowledge of such officer of fraud in the in- 
ception of the note would be knowledge to the bank. It is 
sufficient to say that the court left the jury to determine 
from the evidence whether Martin, the managing officer of 
the bank, was a party to the fraud practiced upon defend- 
ant, and the answer was in the negative. In holding that 
the verdict of the jury is sustained by the evidence we 
have disposed of this question. 

Other propositions of law are announced in the brief, but, 
holding as we do, that the court properly submitted to 
the jury the only disputed questions of fact having suffi- 
cient evidence to support a verdict in favor of ap- 
pellant, it is unnecessary to discuss them. The court prop- 
erly applied the law to the issues as developed by the evi- 
dence: The record is free from error and the judgment is 

, 5 AFFIRMED. 

Note—See Bills and Notes, 8 C. J. p. 470, sec. 686—Trial, 

88 Cyc. p. 1533. 


GRovER J. KOEHLER, APPELLANT, V. FARMERS STATE BANK 
OF CRAIG ET AL., APPELLEES. 


FILED OcToBer 7, 1924. No. 22806. 


1. New Trial: Jotnt Motion. “Where a verdict is returned against 
a plaintiff and in favor of several defendants, on different, dis- 
tinct and separate defenses pleaded separately by them, a single 
joint motion for a new trial against them all is insufficient, and 
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it should be overruled if the verdict is good as to any one of the 
defendants.” Lydick v. Gill, 68 Neb. 273. 


2. Banks and Banking: FRAUD: DIRECTION OF VERDICT. When, on 
the trial of a suit against a bank based upon an alleged fraudu- 
lent conspiracy in which the managing officer of the bank is 
alleged to have participated, the proof wholly fails to show that 
the officer of the bank was acting within the scope of his em- 
ployment as an officer of the bank, or that what he did inured 
to its benefit, or that the acts alleged were intended to inure 
to its benefit, it is not error for the court to direct a verdict 
in its favor. 


APPEAL from the district court for Burt county: L. B. 
DAY, JUDGE. Affirmed. 


M. L. Donovan and North & Pollock, for appellant. 
Smith, Schall, Howell, Howard & Sheehan, contra. 


Heard before Morrissey, C. J., DEAN, Day, and 
THOMPSON, JJ., and REDICK, District Judge. 


Morrissey, C. J. 

Plaintiff brought this suit against defendants seeking 
to recover damages because of the false and fraudulent rep- 
resentations which he alleged were made by the several 
defendants, the Farmers State Bank of Craig, the Missouri 
Valley Cattle Loan Company, Everett J. Martin, Verne W. 
Gittings, J. G. Sayles, and one Brown, whereby he was in- 
duced to purchase capital stock of the par value of $5,000 
in’ the Missouri Valley Cattle Loan Company. He alleges 
that in payment of the stock he executed two promissory 
notes, one in the sum of $2,500 payable to the Missouri 
Valley Cattle Loan Company, and another in the sum of 
$2,500 payable to the Farmers State Bank of Craig. It 
is not clearly shown by the record whether or not the note 
given to the Missouri Valley Cattle Loan Company has 
been paid, but the note given to the Farmers State Bank 
of Craig was paid soon after maturity, and, in this suit, 
plaintiff seeks to recover for the amount of these two notes. 

We shall not set out in detail the allegations of fraud al- 
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leged to have been practiced. They may be summarized by 
saying that plaintiff, a farmer, alleges that defendants, act- 
ing in concert, falsely represented the character of the cor- 
poration, the Missouri Valley Cattle Loan Company, and 
the value of its stock, and, in order to induce him to invest 
in its capital stock, represented that defendant Martin 
had already invested $10,000; that defendant Farmers 
State Bank of Craig .had made an investigation of its 
character and worth, etc., and that, relying upon these 
representations, plaintiff made the investment whereby he 
suffered the loss alleged. 

The defendants, Farmers State Bank of Craig and Everett 
J. Martin, who was at all the times mentioned in the peti- 
tion the majority stockholder and chief managing officer of 
the bank, appear to be the only defendants served with 
process or who made an appearance in the litigation. Each 
filed a separate answer denying generally the allegations of 
fraud contained in the petition. At the close of all the 
testimony, on motion of defendant bank, the court directed 
a verdict in its favor, and overruled a similar motion made 
on behalf of defendant Martin. The court submitted to the 
jury the issues raised by the pleadings as to defendant 
Martin. The jury returned a verdict in his favor. Plain- 
tiff filed a joint motion for a new trial, which was over- 
ruled by the court, and judgment was entered in favor of 
both defendants and against plaintiff. Plaintiff has ap- 
pealed. 

It is well established that: 

“Where a verdict is returned against a plaintiff and in 
favor of several defendants, on different, distinct and sepa- 
rate defenses pleaded separately by them, a single joint 
motion for a new trial against them all is insufficient, and 
it should be overruled if the verdict is good as to any one 
of the defendants.” Lydick v. Gill, 68 Neb. 273. See, also, 
Davy v. Aevermann, 110 Neb. 62. 

It is sufficient then to ascertain if the judgment is cor- 
rect as to either defendant. With this rule in mind we 
will consider the record as it pertains’ to defendant bank. 
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Whatever proof there is as to a conspiracy or the participa- 
tion of the bank or Martin in the fraud alleged goes no fur- 
ther than to show that Martin made certain representations 
as to the character of the Missouri Valley Cattle Loan 
Company and the value of its shares of stock. 

Counsel for appellant cites us to section 3343, 5 Fletcher, 
Cyclopedia Corporations, which lays down the rule that: 

“Where an officer, agent or servant of a corporation 
maliciously or wrongfully, but in the course of his employ- 
ment, enters into a conspiracy to defraud or commit other 
wrongs against another for the benefit of the corporation, 
the latter will be liable.” 

In the instant case there is a total lack of proof that in 
making these representations Martin was acting within the 
scope of his employment as an officer of defendant bank, or 
that what he did inured to the benefit of the bank, or that 
the acts alleged were intended to inure to the benefit of the 
bank. The representations alleged were not made at the 
bank or under such circumstances as to raise an inference 
that they were made for and in its behalf. 

The court was, therefore, clearly right in directing a 
verdict in favor of the bank, and it follows that there was 
no error in overruling the motion for a new trial, and the 
judgment is in all things 

AFFIRMED. 


Note—See Banks and Banking, 7 C. J. p. 757, sec. 570— 
New Trial, 29 Cyc. p. 925. 


THORNLEY T. Hoppe Vv. STATE OF NEBRASKA. 
FILED OCTOBER 7, 1924. No. 24155. 


1. Appeal: PLEA IN ABATEMENT. The holding of the court on the 
issue presented on the plea in abatement, held free from error. 


2. Intoxicating Liquors: INSTRUCTIONS. On the trial of one charged 
with the unlawful possession of a still by the first count of an 
information and with the unlawful possession of mash by the 
second count of the information, an instruction which tells the 
jury that, if they find defendant was in possession of a still 
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and of mash, they may presume that these articles were kept 
for the unlawful purpose of making intoxicating liquor, unless 
defendant has satisfactorily accounted for and explained his 
possession, is proper. 


SUFFICIENCY OF EVIDENCE. The evidence has been ex- 
amined and found sufficient to show that the substance exhibited 
to the jury and denominated “mash” was a mixture of grain, etc., 
and also that on the general issue the evidence sustains the 
verdict. 


ERROR to the district court for Richardson county: JOHN 
B. RAPER, JUDGE. Affirmed. 


Reavis & Beghtol and R. C. James, for plaintiff in error. 


O. S. Spillman, Attorney General, and Richard F. Stout, 
contra, : 

Heard before Morrissry, C. J., LerTTon, ROSE, DEAN, 
GooD and THOMPSON, JJ. 


MoRRISSEY, C. J. 

The county attorney of Richardson county filed an infor- 
mation in two counts charging defendant with a violation 
of the liquor laws of the state. The first count charged 
that on February 16, 1919, on a designated farm in 
Richardson county, defendant unlawfully had in his pos- 
session a still designed for the purpose of manufacturing 
intoxicating liquor; the second count charged that on the 
Same day and on the same premises defendant had in his 
possession a certain quantity of corn mash, or material, 
which was designed for and then and there being used in 
the process of manufacturing and distilling intoxicating 
liquor, without first having obtained a permit, etc. 

Prior to the filing of the information, the sheriff had 
procured to be issued a search warrant describing a farm 
claimed to be occupied by defendant as a tenant. The 
warrant was directed against John Doe. At the time al- 
leged in the information, the sheriff and one of his deputies 
went to the farm and, upon searching the barn and barn- 
yard, found a still and two half barrels of mash; the still 
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was secreted in the hay-loft and the half barrels contain- 
ing the mash were secreted in the barn-yard. The sheriff 
found no person on the premises, but after taking into 
his possesion the still and mash, he went to the village of 
Stella and there placed defendant under arrest. Defend- 
ant filed a plea in abatement based upon section 3274, 
Comp. St. 1922, which provides, among other things: 
“Tf no one is found in the possession of the premises wheré 
said liquors may be found, the officer taking the same shall 
post in a conspicuous place on the building or premises a 
copy of his warrant.” In the plea in abatement it is al- 
leged that the sheriff did not post a copy of the warrant. 
To the plea in abatement the county attorney filed an 
answer admitting that the warrant was not posted, but 
alleging in substance that, although defendant was not per- 
_sonally present upon the premises at the time the search 
was made, nevertheless he was in possession of the premises 
within the contemplation of the statute. A jury was 
waived upon the plea in abatement and the issue submitted 
to the court, who found against defendant on the issue pre- 
sented. The brief does not make clear the importance of 
this issue, but, in any event, we find no prejudicial error 
in the holding of the court. 

The next assignment deals with an instruction given by 
the court in which he told the jury in a single clause that, if 
they found defendant was in possession of the still and 
mash, they might presume that they were kept for the un- 
lawful purpose of making intoxicating liquor, unless de- 
fendant satisfactorily accounted for and explained his pos- 
session. It is said that this instruction makes no distinc- 
tion between the possession of the still and the mash, and 
that, under the law, the mere possession of a still is not 
sufficient to warrant the presumption that it was intended 
for an unlawful purpose. In support of this proposition 
counsel cite Blevins v. State, 109 Neb. 183. A careful 
analysis of that opinion, however, shows that the para- 
graphs of the syllabus covering the point under discussion 
merely hold: 
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“In order to constitute the possession of a still unlaw- 
ful under section 3252, Comp. St. 1922, it ‘must be es- 
tablished that the still was intended to be used for the 
manufacture of intoxicating liquor, without permission be- 
ing given as required by the statute. The possession of a 
still for legitimate purposes, such as the manufacture of 
distilled water, or other innocuous liquids, is not a crime 
‘under said section.” ; 

Section 3273, Comp. St. 1922, provides: ‘The possession 
by any person of any intoxicating liquors, still, mash, prep- 
aration or equipment for manufacturing same, except un- 
der permit as in this act authorized, shall be presumptive 
evidence of the manufacture, keeping for sale, selling, use 
or disposal of such liquors in violation of this act, unless 
after examination he shall satisfactorily account for and ex- 
plain the possession thereof, and that it was not kept for 
an unlawful purpose.” 

It will be noted that in this section of the statute the 
possession of a still is dealt with in the same terms as is the 
possession of mash. And in Blevins v. State, supra, it is 
said: “By the provisions of section 3273, Comp. St. 1922, 
the possession of mash except under permit, as by law re- 

quired, is presumptive evidence of the manufacture of in- 

‘ toxicating liquors in violation of the act, unless the per- 
son having the same in possession ‘satisfactorily account 
for and explain the possession thereof, and that it was not 
kept for an unlawful purpose.’” Extending this rule, as 
the language of the statute requires, to the possession of 
a still, it is clear that the instruction was proper. 

There is the further claim that the evidence is insuffi- 
cient to show that the substance denominated ‘mash” was 
a “mixture of grain or malt,” etc. It is true that the proof 
of the presence of grain or malt in this substance is meagre, 
however the substance itself was before the jury, and on the 
examination of the sheriff he was asked about the presence 
of corn therein, and his answer, when considered in con- 
nection with the exhibit before the jury, is sufficient to 
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support a finding that it was mash within the contempla- 
tion of the statute. 

There is the general assignment that the evidence is in- 
sufficient to support the verdict. It may be admitted that, 
considering the good reputation of the defendant, a re- 
viewing court may entertain doubts of defendant’s 
guilt, but the disputed questions of fact were submit- 
ted to the jury, and we cannot say the verdict is wholly 
without support in the evidence. The judgment is 


AFFIRMED. 


Note—See Intoxicating Liquors, 33 C. J. p. 683, sec. 383; 
p. 758, sec. 502; p. 791, sec. 547. 


STATE, EX REL. CLARENCE A. DAVIS, ATTORNEY GENERAL, 
vy. FARMERS STATE BANK OF WINSIDE: B. N. SAUNDERS, 
RECEIVER, APPELLEE AND  CROSS-APPELLANT: OMAHA 
NATIONAL BANK ET AL., APPELLANTS AND CROSS-APPELLEES : 
FRED W. WEIBLE, APPELLEE AND CROSS-APPELLEE. 


FILED OCTOBER 7, 1924. No. 23567. 


1. Equity: FORFEITURE. ‘‘The intent, not the letter, of the statute 
constitutes the law A court of equity is always reluctant in the 
last degree to make a decree which will effect a forfeiture.” 
National Bank v. Matthews, 98 U.S. 621. 

2. Banks and Banking: VOIDABLE CONTRACTS. A contract by a 
state bank to borrow money in excess of the debt limit authorized 
by its charter is voidable, and not void; and where such contract 
has been fully performed, by the lending of money to such state 
-bank and the execution and delivery of notes ‘therefor, the 
borrowing bank cannot refuse payment of the notes, in the 
absence of a statute which so provides. 

NONCOMPLIANCE WITH STATUTE. Where certain re- 
strictions are imposed by statute upon officers of state banks 
for their government in the borrowing of money. it is not compe- 
tent for the judiciary, in the absence of a statute therefor, to 
impose a penalty by forfeiture on the grounds of noncompliance 
with the statute. 
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APPEAL from the district court for Wayne county: 
ANSON A. WELCH, JUDGE. Affirmed in part, and reversed 
in part. 


Stout, Rose, Wells & Martin and Byron G. Burbank, for 
appellants. : 


Fred S. Berry, C. M. Skiles and Charles H. Kelsey, 
contra. 


Heard before MORRISSEY, C. J., LETTON, DEAN, Day, 
Goop, and THOMPSON, JJ. , 


DEAN, J. 

On and before November 7, 1921, the Farmers State 
Bank of Winside was in a failing condition. On that date 
all of the bank’s affairs and its assets came under the 
control of the department of trade and commerce. Decem- 
ber 6, 1921, the attorney general filed a petition in the 
district court for Wayne county upon information from 
the department of trade and commerce to the effect that, 
from an examination of the reports made to the depart- 
ment by officers of the Winside bank, it appeared 
to be inexpedient for it to further transact business as a 
banking corporation. The Winside bank entered its volun- 
tary appearance, confessed the truth of the averments in 
the attorney general’s petition and consented that the court 
appoint a proper person as receiver to perform the duties 
required by law. 

April 29, 1922, under direction of the department of 
trade and commerce, the receiver, recently theretofore ap- 
pointed, began suit against the Omaha National Bank of 
Omaha, and Fred W. Weible, W. T. Waldron, and L. D. 
Spalding, being at different times officers and stockholders 
of the Winside bank, to recover certain collateral obtained 
by the Omaha bank, and the proceeds thereof, all of which 
were in possession of and held by the Omaha bank, as se- 
curity for loans of money made by it to the Winside bank. 
It appears that the loans were considerably in excess of 
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two-thirds of the capital stock and surplus of the borrowing 
bank. The receiver prevailed in part, and all defendants 
appealed, except Mr. Weible. The receiver filed a cross- 
appeal from that part of the judgment which was adverse 
to him. 

For several years the Omaha bank has been the Omaha 
correspondent. of the Winside bank, and the latter, as 
occasion required, became a borrower of money from the 
Omaha bank, and to secure the payment of such loans, 
as they were made, it pledged, assigned and delivered its 
bills payable, and other securities, to the Omaha bank. The 
promissory notes given for the loans were in large part, 
if not all ot them, signed by Weible, Spalding or Waldron, 
or other Winside bank officers. 

The substance of the receiver’s contention now is that 
the Omaha bank unlawfully obtained, and now retains, the 
bills payable, and the collateral notes and securities, which 
form the basis of this suit, and which at any time came 
into its possession, together with all avails and proceeds 
thereof, as security for the loans in question, and that 
such collateral, and its proceeds, in excess of two-thirds 
of the paid-up capital and surplus of the Wimnside bank, 
do not belong to the Omaha bank, but lawfully belong to 
the state of Nebraska for the benefit of the depositors’ 
guarantee fund. Sections 8024-8028, Comp. St. 1922. 

From the fact that the loans considerably exceeded the 
amount which the law permitted the Winside bank to bor- 
row, under its charter, it is argued that the collateral given 
as security, and the proceeds thereof. should therefore be 
forfeited by the loaning bank, the latter being chargeable 
with knowledge of the law and of the limitation of the bor- 
rowing capacity of the Winside bank under its charter. 

To support this contention the receiver points out that 
section 5 of the articles of incorporation of the Winside 
bank reads: “The highest indebtedness of this corpora- 
tion shall at no time exceed two-thirds of its paid-up capital 
except. for deposits.” 
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In respect of the formation of corporations he cites 
the following act: 

“The articles of incorporation must fix the highest 
amount of indebtedness or liability to which the corpora- 
tion shall, at any one time, be subject, which must, in no 
case, exceed two-thirds of the capital stock: Provided, 
however, the above limitation shall not apply to * * * 
deposits in banks.” Comp. St. 1922, sec. 462. 

Our attention is also directed to the following statute: 

“The business of banking, or the receiving of deposits, 
money or instruments of credit subject to be repaid upon 
check, draft, certificate, passbook or order; the discounting, 
negotiating of promissory notes, drafts, bills of exchange, 
and other evidences of debts ; and the loaning of money upon 
personal or other security is hereby declared to be a quasi- 
public business and subject to regulation and control by the 
state.”’ Comp. St. 1922. sec 7983. 


It appears, however, that the receiver depends mainly on 
section 8005, Comp. St. 1922. In a supplemental typewritten 
memorandum brief he says: ‘That the legislature intended 
to, and did, prohibit” the acts complained of in the present 
ease, “by enacting section 8005, cannot be gainsaid.” 

Section 8005, among other things, provides: 


“The aggregate amount of the rediscounts and bills pay- 
able of any corporation transacting a banking business in 
this state shall at no time exceed the amount of its paid-up 
capital and surplus, except for the payment of its de- 
positors.” 

It will be noted that this section provides no penalty 
and, of course, in the absence of legislation providing a 
penalty, in an act upon which the state relies, we are power- 
less to supply a penalty. To do so would be judicial legis- 
lation of the most pronounced type. It seems that a con- 
sideration of the legislation on this subject in this state 
leads irresistably to the conclusion that the law-making 
body intended the act, relied upon by counsel, to be direc- 
tory, and not mandatory. It is interesting to note that 
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section 8005, as amended in 1923, contains a provision 
which reads in part: 

“Provided, however, any bank may, with the written 
consent of the secretary of the department of trade and 
commerce, rediscount paper in an amount in excess of its 
paid-up capital stock and surplus, and no bank shall, with- 
out such consent, transfer as collateral to its obligation 
assets with a face value of more than one and one-half 
times the amount of such obligation. Any transfer of as- 
sets of a state bank in violation of this section shall be void 
as against the creditors of such bank, and any officer or 
employee of such bank who does, or permits to be done, 
any act in violation of this section, and any other person 
who assists in the violation of this section, shall be guilty 
of a felony and shall be punished by a fine of not more than 
one thousand dollars ($1,000), or by imprisonment for not 
more than five years.” Laws 1923, ch. 190, sec. 1. 

Of course it goes without saying that the 1923 amend- 
ment can have no direct application to the facts before us. 
But it shows that the legislature was evidently of the 
opinion that the act, as it formerly stood, did not provide 
a penalty for its violation, hence an amendment was added 
which, with other matter in respect of rediscounts, now, 
in specifically drastic terms, provides a penalty. So that, 
by the subsequent amendment, we have the legislative view 
that section 8005, Comp. St. 1922, prior to the amend- 
ment, did not contemplate the penalty of forfeiture for 
which the receiver contends. Otherwise, it seems that the 
act would not have been amended. 

In this connection defendants point out, in their supple- 
mental brief, on reargument, that, while section 8005 pro- 
vides no penalty, the following sections of the banking 
act, namely, sections 7984, 7994, 8001, 8002, 8008, 8010, 
8012, 8013, 8018, 8025, and 8034, Comp. St. 1922, all provide 
penalties, either by fine or imprisonment, or both, for a vio- 
lation by state bank officers of the things which state banks 
and their officers are, in the enumerated statutes, herein, re- 
spectively prohibited from doing. But it is not contended 
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that the case before us, in its present form, comes within 
the terms of any of the foregoing sections of the act which 
provide penalties for their violation. Clearly it does not 
do so. 

The questions involved here are not altogether new in 
this state. And, besides, the supreme court of the United 
States has many times had occasion to pass upon questions 
involving the same principle which is here under discussion 
and the cases will be presently noted. 

In a recent case we held that, where a corporation re- 
tains the fruits of an unauthorized contract, it cannot suc- 
cessfully plead that the contract was ultra vires of its char- 
ter. Griffin v. Bankers Realty Investment Co., 105 Neb. 
419. In Smith v. First Nat. Bank, 45 Neb. 444, it was 
argued that it was ultra vires of the bank to lend money on 
certain security therein described. But Judge Irvine, in 
writing the opinion for the court, said that, even if it were 
ultra vires, this would not render a mortgage void which 
was given to secure a loan then made and that the borrow- 
ers could not successfully attack it for that reason. The 
opinion continues: “The violation of law in this re- 
spect does not avoid the transaction, and only the govern- 
ment, by appropriate proceedings, can attack it. This also . 
answers the contention that the security was void because 
the loan was more than 10 per cent. of the bank’s capital.” 

In the Smith case, last above cited, the court invokes the 
rule announced in National Bank v. Matthews, 98 U. S. 
621. In this casa Hugh B. Logan and Elizabeth Matthews 
executed and delivered to Sterling Price & Company their 
joint and several promissory note for $15,000 for a certain 
debt contracted by them. Payment was secured by a deed 
of trust executed by Elizabeth Matthews covering certain 
land owned by her. Shortly thereafter, the note and deed 
of trust were assigned to the Union National Bank of St. 
Louis by Price & Company as security for a loan of 
money. The debt was not paid at maturity and the bank 
directed the trustee, named in the deed of trust, to sell 
the land. Elizabeth Matthews, as plaintiff in the Missouri 
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court, thereupon sought to enjoin the sale of her land on 
the ground that the loan by the bank to Price & Company 
was made upon real estate security, which was forbidden 
by law, and that the deed of trust was therefore void. 
She prevailed in the trial court and the decree was affirm- 
ed by the supreme court of Missouri. On appeal to the 
supreme court of the United States the judgment was 
reversed. Mr. Justice Swayne delivered the opinion of 
the court, and among other things said: 

“The intent, not the letter, of the statute constitutes 
the law. A court of equity is always reluctant in the last 
degree to make a decree which will effect a forfeiture. 
The bank parted with its money in good faith. Its gar- 
ments are unspotted. Under these circumstances, the de- 
fense of ultra vires, if it can be made, does not address 
itself favorably to the mind of the Chancellor. * * * 
We cannot believe it was meant that stockholders, and 
perhaps depositors and other creditors, should be punish- 
ed and the borrower rewarded, by giving success to this 
defence whenever the offensive fact shall occur. The im- 
pending danger of a judgment of ouster and dissolu- 
tion was, we think, the check, and none other contemplated 
by congress. That has been always the punishment pre- 
scribed for the wanton violation of a charter, and it may 
be made to follow whenever the proper public authority 
shall see fit to invoke its application. A private person 
cannot, directly or indirectly, usurp this function of the 
government.” 

See, also, Jowa State & Savings Bank v. City Nat. Bank, 
106 Neb. 397, citing Thompson v. St. Nicholas Nat. Bank, 
146 U. S. 240, wherein Mr. Justice Blatchford, at page 
251, said: 

“Moreover, it has been held repeatedly by this court, that 
where the provisions of the national banking act prohibit 
certain acts by banks or their officers, without imposing 
any penalty or forfeiture applicable to particular trans- 
actions which have been executed, their validity can be 
questioned only by the United States, and not by private 
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parties. National Bank v. Matthews, 98 U. S. 621; 
National Bank v. Whitney, 103 U. S. 99; National Bank of 
Xenta v. Stewart, 107 U. S. 676.” 

In Grand Valley Water Users’ Ass'n v. Zumbrunn, 272 
Fed. 948, this is said: 

“The fact that notes given by a corporation for money 
loaned to it made its indebtedness exceed the amount au- 
thorized by its charter does not render the notes invalid, 
in the absence of a statute imposing such penalty. A con- 
tract by a corporation to borrow money in excess of the 
debt limit authorized by its charter is voidable, and not 
void; and where it has been fully performed, by the lend- 
ing of money to the corporation and the execution of notes 
therefor, the corporation cannot refuse payment of the 
notes.” 

‘In Fritts v. Palmer, 182 U. S. 282, it was held that the 
penalty of personal liability imposed by statute upon 
officers, agents and stockholders of a corporation, in case 
of noncompliance with the provisions of a statute impos- 
ing a penalty for such violation, having apparently been 
deemed by the state legislature sufficient to effect its ob- 
ject, it was not competent for the judiciary to enlarge 
that penalty by forfeiture on the grounds of noncompli- 
ance with the statute. 

As we review the legislation and the authorities, it 
seems to us that the legislature contemplated, as pointed 
out by Mr. Justice Swayne in the Matthews case, and 
equally emphasized in the Fritts case, that the impending 
danger of action by the state, under the penal sections of 
the banking acts, is doubtless “the check,” upon bank offi- 
cers, which was contemplated by the legislature. 

The receiver cites American Southern Nat. Bank v. Smith, 
170 Ky. 512, in support of his argument. We know of no 
other jurisdiction which holds to the rule of forfeiture 
announced in the above case, and, in view of the act in 
question, upon which the receiver relies, which does not 
provide a forfeiture, and in view of our former decisions 
and of other authorities, cited herein, holding to the 
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contrary under similar acts, we decline to adopt the views 
announced by the Kentucky court. 

The conclusion is that the judgment is erroneous, and 
it is reversed in so far as it denies to the defendant bank 
the right to hold the collateral, and the proceeds thereof, 
as security for the full amount of the loans for which the 
collateral! was pledged. In all other respects, the judg- 
ment is affirmed. 

It is ordered that a judgment be entered in the district 
court in conformity with this opinion. 


AFFIRMED IN PART AND REVERSED IN PART. 


Note.—See Banks and Banking, 7 C. J. p. 596, sec. 240; 
Equity, 21 C. J. p. 100, sec. 76; p. 103, sec. 79—Statutes, 
’ 36 Cyc. p. 1106. 


JOHN N. PHILLIPS v. STATE OF NEBRASKA. 
FILED OCTOBER 7, 1924. No. 23848. 


1. Rape: INSTRUCTIONS. In a prosecution for rape, it is not error 
for the court to instruct the jury that. if it found that the de- 
fendant made the assault with intent to commit rape, but did not 
complete the act, in such case, the jury might find him guilty of 
an assault with intent to commit rape. 


2. Evidence examined, and held that the court did not err in over- 
ruling defendant’s motion for a new trial. 


-ERROR to the district court for Pawnee county: JOHN 
B. RAPER, JUDGE. Affirmed. 


R. J. Organ, E. R. Otis, and William P. Welch, for plain- 
tiff in error. 


O. S. Spillman, Attorney General, and Lee Basye, contra. 


Heard before Morrissey, C. J., LETTON, Ross, DEAN, 
GoopD and THOMPSON, JJ. 
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DEAN, J. 


John N. Phillips, age 48, was informed against in Paw- 
nee county and there charged with having committed rape, 
June 22, 1923, upon the person of Blanche McKnight, under 
the age of 18 years, to wit, of the age of 15 years, and not 
previously unchaste. The jury found defendant guilty of 
assault with intent to commit rape as charged in the in- 
formation. He was sentenced to the penitentiary for a term 
of three years. Defendant prosecutes error. 

Defendant conducted a moving picture theatre at Table 
Rock and some other business enterprises. It appears that 
a sister of the complaining witness assisted defendant at 
his theatre stamping dates on picture show bills, and, on 
the day in question, defendant called at the home of the 
prosecutrix and requested her to come to the theatre, 
with her sister, and assist in the work. She consented, 
and when she came she testified that he induced her, under 
some pretext, to go with him behind the theatre curtains, 
and while there, after some talk with her about her height 
and weight, as compared with that of her sister, he stood 
her up against the wall and, with a tape line, proceeded to 
take measurements of her head, neck, arms, bust, waist, 
thigh and ankle, and the length of her legs. She said that 
he measured over her clothing for the most part, but 
to get her leg measurement he took undue liberties with 
her person. 

Prosecutrix also testified that defendant showed her some 
pictures of nude women and told her that they had been 
taken at the theater studio, and when he proposed taking a 
picture of her in the nude she refused. Without objection 
the prosecutrix testified that he told her that another girl 
had there acceded to his unlawful request. But we do not 
find it necessary to set out in this opinion the details of 
complainant’s evidence in respect of the actual commission 
of the offense. 

It seems from the evidence of the prosecutrix that very 
shortly after the assault she went home crying and told 
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her mother about all that had happened, and that her 
mother immediately returned with her to the theatre, and 
on arrival there her mother said to defendant: “ ‘You ought 
to be ashamed of what you have done.’ He says, ‘I am 
ashamed.’ He says, ‘Come in, I will make it right with 
you.’ She says, ‘You will not make it right with me, you 
will make it right with the old man.’ She says, ‘I am going 
to have you arrested.’ ” 

A physician testified on the part of the defendant, that 
he examined the person of the complaining witness soon 
after the commission of the alleged offense, and that he did 
not observe any disarrangement of her clothing, nor did 
he discover any thing that would indicate that the girl had 
been mistreated, as charged by the state. But he admitted 
that he left what he called a “wash” for the complainant to 
use, and told the family that they could use it if they 
thought, from what the prosecutrix said, that it was ne- 
cessary to prevent a possible conception. 

Defendant denied his guilt. But it is significant 
that in some respects his evidence was merely evasive. The 
sheriff testified that when he went to defendant’s home to 
make the arrest, accompanied by the county attorney, de- 
fendant said, “If I have done anything wrong I must have 
been crazy,” and that defendant volunteered this state- 

~ ment before a word was said by him, the sheriff, or any 
person, about the object of his visit. He also offered evi- 
dence tending to establish an alibi. On this point he tes- 
tified that at the hour when the act is said to have been com- 
mitted, he was at the home of a Mrs. Herr, in Table 
Rock, doing some electrical work for her, but Mrs. Herr 
testified that he was not then at her home and did not ar- 
rive there until more than an hour after the time when the 
crime was said to have been committed. This was a ques- 
tion for the jury. 

The evidence of the prosecutrix and her mother is cor- 
roborated by disinterested witnesses, in respect of the 
presence of complainant and her mother at the theatre, 
but it is not contended that these witnesses heard what 
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was there said by either Mrs. McKnight or the defendant. 

Defendant complains of the court’s refusal to give the 
following instruction: 

“You are instructed that any man taking indecent liber- 
ties with a woman without her consent is guilty of an as- 
sault upon her; and if you believe from the evidence sub- 
mitted in this case, beyond a reasonable doubt, that upon 
the 22d day of June, 1923, the defendant. while alone with 
the complaining witness, Blanche McKnight, took indecent 
liberties with her, but did not have sexual intercourse 
with her, and desisted of his own volition, without inter- 
vention of circumstances independent of the will of the 
defendant, you should find the defendant guilty of an as- 
sault.” . 

While we do not find it necessary to pass upon the merits 
of the tendered instruction, we do not hesitate to say that 
error cannot be predicated upon this assignment of error, 
in view of the fact that the court informed the jury that, 
if they found that the defendant made the assault com- 
plained of with intent to commit rape, but did not 
complete the act, in such case. the jury might find 
him guilty of assault with intent to commit rape. 
And it was of this offense that the jury found defendant 
guilty. 

We have examined all of the assignments of alleged er- 
ror presented by defendant. and upon examination we find 
they are without merit. The verdict is amply sustained 
by the evidence. 

The judgment of the district court is 

AFFIRMED. 

Note—See Criminal Law, 16 C. J. p. 1180, sec. 2707; 

Indictments and Informations, 31 C. J. p. 860, sec. 503. 


GEORGE FARRIN V. STATE OF NEBRASKA. 
FILtep OCTOBER 7, 1924. No. 24023. 


1. Larceny: EVIDENCE. Evidence examined and outlined in the 
opinion, held sufficient to establish that the property charged to 
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have been stolen was taken without the owner’s consent; that 
the taking was with felonious intent; that the offense was com- 
mitted in the county. as charged in the information; and that 
the verdict is sustained by sufficient evidence. 

2. Criminal Law: PROOF OF VENUE. Ina criminal prosecution it is 
not necessary that the venue of the crime should appear from 
the state’s evidence, provided the venue as alleged appeai; from 
the record as a whole. It may be established by the testimony 
given by the defendant. 


ERROR to the district court for Keya Paha county: 
ROBERT R. DICKSON, JUDGE. Affirmed. 


C. E. Lear, for plaintiff in error. 


O. S. Spillman, Attorney General, and Lloyd Dort, 
contra. 


Heard before MoRRISSEY, C. J., LETTON, ROSE, DEAN, 
Goop and THOMPSON, JJ. , 


Goop, J. 

Plaintiff in error, hereinafter referred to as defendant, 
presents to this court for review the record of his convic- 
tion of the crime of stealing cattle in Keya Paha county, 
Nebraska. 

The only error relied upon for a reversal is that the ver- 
dict is not sustained by the evidence. Defendant urges, 
first, that the evidence does not show that the property, 
one calf, was taken without the consent of the rightful 
owner; second, that the evidence fails to show that defend- 
ant took the calf from the premises of Wood, the alleged 
owner; and, third, that it is not shown that the crime, if 
any, was committed in Keya Paha county. 

The record discloses that defendant and Milton M. Wood, 
the complaining witness, were neighboring ranchers in 
Keya Paha county, Nebraska. In the latter part of 
May. 1922, Wood missed two calves from his ranch. He 
made inquiry concerning the calves of his neighbors, in- 
cluding the defendant. The latter answered that he had 
not seen and knew nothing of them. On a subsequent visit 
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to defendant, Wood found one of the two calves on defend- 
ant’s premises. Upon the demand of Wood, defendant re- 
turned the calf to the home of Wood. Later, Mr. Wood 
located the other calf on a ranch of one Bogardus, about 
18 miles distant, and ascertained that it had been taken 
there by defendant. Wood, in company with the sheriff 
and his deputy, visited the defendant’s home and again 
inquired if he had found the other calf. Defendant as- 
serted that he had not seen and knew nothing of it, but, 
when informed that the calf had been found he offered to 
go after it and return it to Wood and pay the expenses 
incurred in the search for it. We think this conclusively 
shows that Wood did not consent to the taking of the calf. 

It is argued that the calf may have strayed onto the 
premises of defendant, and, if so, that it was not taken 
with felonious intent. Conceding that the calf may have 
strayed upon the premises of the defendant, the fact that 
he took possession thereof, took it a distance of 18 miles, 
and had it placed with some of his own cattle, and after- 
wards denied any knowledge of the calf, sufficiently shows 
that there was an asportation of the property with a 
felonious intent. 

With reference to the venue of the offense, the record 
shows that the trial was had at Springview, the county 
seat of Keya Paha county, and the information charged 
the theft to have occurred in that county. The evidence 
of Wood is to the effect that he had lived in the county 
for 40 years and had lived for about 20 years at his 
present location. There is no direct evidence on the part 
of the state that the home of the defendant was within 
Keya Paha county, but the defendant was a witness in his 
own behalf and stated upon his examination that he had 
lived in the county for more than 6 years and on the place 
where he then resided for more than 5 years. This evi- 

- dence by defendant is sufficient to show that his home was 
in the county of the trial and of the alleged theft. The 
property was taken by him from his home to the ranch 
of Bogardus. It is not necessary that the venue should 
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appear from the state’s evidence, but it is sufficient if it 
appears from the record as a whole, even though it may 
be by the testimony given by defendant. 

It is argued that the identity of the calf is not suffi- 
ciently proved. At the time of his arrest, defendant did not 
claim to own the calf or any right to its possession, but 
apparently conceded that the identical calf claimed and 
taken by Wood was Wood’s property. The calf was posi- 
tively identified by Wood and by two of his children. We 
are of the opinion that the verdict is sustained by suffi- 
cient evidence. 

The judgment is 

AFFIRMED. 


Note—See Criminal Law, 16 C. J. p. 767, sec. 1572; 
Larceny, 36 C. J. p. 899, sec. 483. 


JAMES DRAPER ET AL., APPELLANTS, v. FRANK D. EAGER 
ET AL., APPELLEES. 


FILED OCTOBER 7, 1924. No. 23741. 


1. Executors and Administrators: WILL: POWER oF SALE. A wil} 
containing the provision, “To the end that it shall not be neces- 
sary to make needless expense in that behalf it is my will that 
my executors for the purpose of carrying into effect any pro- 
visions of this will shall have full and complete power to make 
any deed or writing to convey a good merchantable title without 
any order of court or judicia) decree. so that the deed of said 
executors when it is properly given will convey the same title 
I might give if I were then living, and grantor in the instru- 
ment,” clothes the executors with complete authority to sell and 


convey lands belonging to the estate, when necessary to carry 
out the provisions thereof. 


: : Where a will authorizes executors 
to sell real estate when necessity demands it in the furtherance 


of the expressed or implied wish of the testator. they are the 
judges of whether or not such necessity exists, and their decision, 


as to such necessity, if fairly and honestly arrived at, is con- 
clusive, 
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8. Wills: APPLICATION FOR CONSTRUCTION: NoTICE. An applica- 
tion made to a court by executors for a construction of a will 
under which they are acting, and for directions as to their duties 
thereunder, is not an adversary proceeding, and notice to inter- 
ested parties is not necessary to give the court jurisdiction. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. MORNING, JUDGE. Affirmed. 


Sterling F,. Mutz, for appellants. 


Reavis & Beghtol, Boehmer & Boehmer, and Bruce 
Fullerton, contra. 


Heard before MorRISSEY, C. J., ROSE, DEAN, and THOMP- 
SON, JJ., and BLACKLEDGE, District Judge. 


THOMPSON, J. 

Thomas W. Draper, Sr., was a resident of Lancaster 
county and the owner of lot 7, block 37, in the city of Lin- 
coln, on which was situate a business building used for 
rental purposes. On the 5th day of May, 1917, he died 
testate, leaving his widow and three sons and a daughter, 
his heirs, as his legatees. The minor defendants here- 
inafter mentioned are the issue of one of the sons now de- 
ceased. ‘In the codicil to his will, Charles E. Draper, 
Alice Draper Knowlton, and Nicholas Ress, were named 
as executors, who afterwurds entered upon the discharge 
of their duties. That part of the will pertinent to the 
questions here presented is as follows: 

“First: It is my will and I do direct that all of my 
just and provable debts be paid as soon as it can be con- 
veniently done, and as same fall due, except as hereinafter . 
provided in this will: in the debts thus to be paid I in- 
clude the expenses of my last illness and burial, the charges 
for funeral, and all the expenses of administering my es- 
tate, and to the end that it shall not be necessary to make 
needless expense in that behalf it is my will that my execu- 
tors for the purpose of carrying into effect any provisions 
of this will shall have full and complete power to make 
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any deed or writing to convey a good merchantable title 
without any order of court or judicial decree, so that the 
deed of said executors when it is properly given will con- 
vey the same title I might give if I were then living, and 
grantor in the instrument. 

“Second: It is my will and I do direct that after the 
payment of my debts, proved and allowed against my es- 
tate in course of administration, that my executors here- 
inafter named, or whoever shall at such time, sustain 
such office, shall take complete contro) and charge of all 
of the estate then remaining, and hold and manage the same 
in trust, with the increment thereof for the following pur- 
poses: First, to pay to my beloved wife Julia Draper 
for her proper support and maintenance, in case she shall 
elect to abide the provisions and conditions of this will, 
during the term of her natural life a sum of money of not 
less than fifty ($50.00) each and every month; second, 
to pay from the earnings, rents and issues of the estate 
as the same shall come into the hands of the executors 
all interest charges and other fixed charges incident to ad- 
ministering the trusted estate, and to reduce as said execu- 
tors shall find expedient the interest bearing debt from 
time to time as occasion may offer, and third, after the 
payment of the allowance to my said wife Julia Draper, 
and other payment provided for in this paragraph, said 
executors shall at intervals of one year make annual dis- 
tribution of any surplus rents and issues, and pay the same 
in equa] shares, except as hereinafter provided, to my 
children.” 

The fourth paragraph of the will provides for a distribu- 
tion of the property remaining when the daughter arrives 
at the age of 30. This is changed to 50 in the codicil. The 
will provides that before any part of the distributive share 
is turned over to the son, Thomas Draper, Jr., $3,000 of 
his share shall be paid to the other heirs, the codicil raises 
this amount to $8,000. 

On the 16th day of December, 1921, the executors then 
acting, Ress having died and E. C. Boehmer having been 
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appointed in his place, entered into a written contract for 
the sale of the lot to Frank D. Eager, defendant herein. 
That there might not be any doubt as to the authority of 
the executors to sell the lot and convey a merchantable 
title, it was agreed that the executors should institute an 
action in the district court for Lancaster county, praying for 
the construction of the will and codicil, as to their author- 
ity, as well as to the necessity for the making of the sale, 
and the reasonableness of the price agreed to be paid. 
Judgment was had on the 24th day of January, 1922, 
wherein it was determined, in substance, as follows: That 
the deceased left some estate, all of which had been reduced 
to money except the lot before mentioned; that the building 
on the lot is old and dilapidated, and to give the place a 
fair rental] value, it is necessary to expend between $8,000 
and $10,000 in repairing the building, plumbing and heat- 
ing appliances; that the estate does not have funds to pay 
for these improvements; that there is now due a first mort- 
gage of $7,000, and a second one for $10,000, due March 
1, 1924; that some of this indebtedness was incurred by 
the testator; that the rents and profits for the last few 
years have not been sufficient, to pay the interest, taxes, 
insurance, and other expenses of the trust, such as allow- 
ance to the widow of not less than $50 a month. The court 
then found that it was necessary to sell this property in 
order to meet these expenditures and carry out the pro- 
visions of the will, and that the sale to Eager would leave 
the sum of $33,000 for the estate over and above the in- 
cumbrances on the property, which, when placed out at in- 
terest, would give the estate a net income of $2,000 an- 
nually. It then authorized and empowered the executors 
and administrator to enter into the agreement with Eager. 

Following the decree, the contract with Eager was closed. 
the first instalment under it was paid, and possession of the 
lot turned over to him; he thereafter collecting the rents 
and profits. 

Plaintiff, James Draper, is the legatee by that name 
designated in the will. He instituted this suit, seeking to 
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have the contract held for naught, the decree held void, and 
other equitable relief, alleging, in substance, that he is a 
son of the testator, who died testate, and, with other prop- 
erty, was the owner of the lot in question; that he is one 
of the legatees and thus part owner of the lot; that E. C. 
Boehmer is administrator de bonis non, and Charles E. 
Draper and Alice Draper Knowlton are executors named 
in the codicil, and have been duly appointed by the county 
court, and are acting; that on the 16th day of December, 
1921, the executors entered into a written agreement with 
defendant Frank D. Eager for the sale of the lot to him; 
that afterwards they filed a petition in the district court 
for Lancaster county, the object and prayer of which was 
the construction of the will, and confirmation of their au- 
thority to sell and convey the property as per contract. 
The petition further alleges that the executors were with- 
out authority to enter into the contract, for the reason 
that no summons was served on plaintiff or other interested 
parties, nor no notice given of the pendency of the ap- 
plication to sell the real estate; and that the contract is 
illegal and void. 

As a second cause of action, it is further alleged that 
the defendants, Charles E. Draper, Alice Draper Knowl- 
ton, and Julia Draper, were misled by false statements 
made to them by defendant Boehmer into the execution of 
the contract to Eager. 

For a third cause of action, the petition alleges that de- 
fendant Eager has failed to comply with the terms of the 
contract on his part, and that the contract be declared at 
an end by reason thereof, and equitable relief granted. 

Defendants William H. Draper and Maxine J. Marshall, 
by their guardian, answered by filing general denials. 

Defendant Eager answered, admitting certain para- 
graphs of plaintiff’s petition, and denying each and every 
other allegation. : 

Defendant Boehmer, for answer, states that he is ad- 
ministrator de bonis non of the estate; that the contract 
was made with defendant Eager; and that application 
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was made to the district court for Lancaster county, con- 
taining facts as to the condition of the trust, and asking 
construction of the will and authority to enter into the 
contract; that, after due and legal notice was given, the 
court found the necessity for the sale, that the executors 
had authority to sell, and authorized them to enter into 
the contract; that defendant Eager had complied with all 
of the conditions on his part. Trial had, and judgment in 
favor of defendants. Plaintiff appeals, in which he is 
joined by defendants Alice Draper Knowlton, Charles E. 
Draper, and Julia Draper, which defendants made no de- 
fense to the action in the district court. 

Plaintiff submits for reversal of the trial court, first, 
that the will did not clothe the executors with the authority 
to sell the lot in question; second, that urgent necessity is 
expressly made a condition precedent to a sale by the execu- 
tors, which did not exist; third, that the will itself nega- 
tives an intention on the part of the testator to grant power 
to sell. These will be considered together as they are each 
and all.answered by a determination of the scope and pur- 
pose of the will in that regard. 

The intention of the testator, as gleaned from a consider- 
ation of the entire will and codicil, taken together, is con- 
trolling. Albin v. Parmele, 70 Neb. 740, and cases cited in 
paragraph 2 of page 743 of the opinion. 

The evidence shows, and we so find, that the widow elect- 
ed to take under the will; that the property owned by the 
testator at the time of his death consisted of the lot with the 
improvements thereon, which were rented, and certain per- 
sonal property; that in paying the debts the personal prop- 
erty had been exhausted, or nearly so; that no distribu- 
tion had been had; that there were mortgages on the lot 
to an amount of many thousand dollars, much of which 
would soon become due, as heretofore set out, and as found 
by the district court on the application for construction 
of the will; that there were taxes unpaid; that the widow 
could not maintain herself on $50 a month; that the build- 
ing on the lot was decaying, both within and without, and 
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was in dire need of repair; that the plumbing, as well 
as the heating plant in the building, was in a condition 
demanding the expenditure of a large sum of money; that 
the condition of the building was making it impossible to 
obtain or hold paying tenants; that the rentals were not 
sufficient to meet the expenses of the trust, as imposed by 
the provisions of the will, or otherwise; that there was 
no other property out of which to provide for the payment 
thereof, or for the $8,000 due from the son as legatee to 
the other legatees; that these conditions existed at the 
time the executors decided to, and did, enter into the con- 
tract with Eager. 

These facts, with others, were submitted to the dis- 
trict court, together with the contract and other evidence, 
and the court found, as we find, that the will authorized 
the sale by the executors; it also found that $52,000 was 
the fair market value of the lot, together with the improve- 
ments; that the contract was without fraud or deception, 
and was one for the best interest of the trust; that there 
was necessity for the sale in order that the executors might 
carry out the provisions of the will and comply with their 
duties in the premises. 

These were the conditions confronting the trustees. By 
accepting the trust they accepted the provisions of the 
will, defining their duties and responsibilities. They were 
accountable for wilful waste and failure to faithfully dis- 
charge the trust imposed. The widow having elected to 
take under the will, she was bound by its provisions, as 
were the other legatees, that the distribution was not to be 
had until the daughter was 50 years of age, she being at 
the time about 25. The trustees must provide for the 
widow, not less than $50 a month, and more if more were 
needed, during her natural life. They must care for the 
property and preserve it for the legatees. Distribution, 
if anything was left for distribution, could not De had 
until after a sale was made. 

As we construe the will, they were authorized, and it 
was their duty to sell the lot in question, when, in their 
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judgment fairly exercised, the condition of the trust estate 
demanded it, and the provisions of the will authorized it. 
In this case authority and necessity joined at the time of 
the sale, and the wil] clothed them with full and complete 
power to enter into the contract of sale complained of; 
and, that without an order or decree of the court. It was 
such a purpose and condition the testator wisely framed 
his will to meet. 

The decree confirming the contract of sale supports us 
in our conclusion as to the necessity for the sale and the 


judgment exercised by the trustees in entering into the 


contract. Then the executors’ judgment, as to the con- 
tingency as well as the necessity, cannot be questioned un- 
less it should appear that they erred wilfully, or from such 
gross negligence as would imply fraud or wilfulness, nei- 
ther of which existed in this case. 21 R. C. L. 782, sec. 10; 
Matthews v. Capshaw, 109 Tenn. 480. 

As to the proceedings had in the district court on the 
application for construction of the will and direction as 
to the Eager contract, the question of jurisdiction, save as 
to that raised by the claimed failure to give notice, is not 
before us, and is not considered. The proceeding was not 
one seeking a judicial sale of real estate. It was solely one 
for the construction of the will as to the scope of the execu- 
tors’ authority to sell the lot, and if it was found by the 
court that they were clothed with such authority on the 
happening of a certain contingency or condition as to and 
of the trust, and, whether or not $52,000 was the fair value 
of the lot. Such a proceeding was not an adversary action, 
and the notice to interested parties was not necessary to 
give the court jurisdiction. In this case, however, the court 
found that due and legal notice was given, and made the 
same a part of the decree. Then the court is one of general 
jurisdiction, and every presumption is in its favor 
until the contrary is proved, which in this case has not 
been done, and the judgment of the court is approved by 
us. 

Having examined every question of law and fact present- 
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ed, it is considered by us that the findings, judgment and 
decree of the district court in favor of the defendants is ~ 
in all things right, and should be, and hereby is, 


AFFIRMED. 


Note—See Executors and Administrators, 23 C. J. p. 
1174, sec. 393; 24 C. J. p. 160, sec. 639; p. 162, sec. 640. 


EDWARD MARES y. STATE OF NEBRASKA. 
FILED OCTOBER 20, 1924. No. 23992. ° 


1. Receiving Stolen Goods: PLEADING AND PrRoor: VALUE. In a 
prosecution under section 9616, Comp. St. 1922, it is neither 
necessary to allege in the information nor to find in the verdict 
the value of the property described. 


2. Indictment and Informatioa: FILING. It is not essential to the 
validity of an information in a criminal case that it show upon 
its face the term of court at which it was filed, or that it was 
filed during term time. Comp. St. 1922, sec. 10087. 


3. Instructions of the court are held free from error. 


4. Evidence. The evidence is held to sustain the the verdict. 


Error to the district court for Saline county: RALPH 
D. BROWN, JUDGE. Affirmed. 


Bartos & Bartos and Crofoot, Fraser, Connolly & 
Stryker, for plaintiff in error. 


O. S. Spillman, Attorney General, and Lee Basye, 
contra. 


Heard before MoRRISSEY, C. J., LETTON, ROSE, DEAN, 
Day, GOOD and THOMPSON, JJ. 


* MORRISSEY, C. J. 

Defendant prosecutes error from a conviction had under 
section 9616, Comp. St. 1922. The information on which he 
was tried was in two counts: The first charged that de- 
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fendant ‘“‘on or about the 20th day of April, A. D., 1923, 
in the county of Saline, and the state of Nebraska afore- 
said, then and there being in said county, did then and 
there unlawfully and feloniously receive one Ford five pas- 
senger touring automobile with the intent to defraud one 
Louis Mougey, who was then and there the owner of the 
said automobile,” knowing the same to have been stolen. 
The second count was like unto the first, except that it al- 
leged that defendant “did then and there unlawfully and 
feloniously buy one Ford five passenger automobile,” with 
like knowledge. Section 9616, Comp. St. 1922, under which 
this prosecution was brought reads as follows: 

“Any person who steals, or attempts to steal, an auto- 
mobile or motorcycle, of any value, or who receives, or 
buys, or conceals, an automobile or motorcycle, of any 
value, knowing the same to have been stolen, with the in- 
tent thereby to defraud the owner; or who conceals any 
automobile or motorcycle thief, knowing him to be such, 
shall be deemed guilty of a felony, and on conviction, shall 
be imprisoned in the penitentiary not less than one 
year nor more than ten years. The possession of such 
property without the consent of the owner and without a 
certificate of registration issued to the possessor as re- 
quired by law, shall be prima facie evidence of guilt.” 

It may be noted that this section makes it a felony to 
steal, buy, receive, etc., an automobile “of any value,” while 
the information contains no allegation to the effect that the 
automobile was of any value. On the question of value, the 
instructions and verdict are as silent as the information. De- 
fendant contends that this is reversible error. A superfi- 
cial consideration of the question leads to that conclusion, 
but the holding in this jurisdiction is to the contrary. So far 
as the phrase “of any value” as it occurs in the statute, 
is concerned, it occupies the same relative position as the 
same phrase occurring in section 9602, Comp. St. 1922, 
relating to the stealing, or receiving of stolen horses, and 
section 9603, Comp. St. 1922, relating to the stealing or re- 
ceiving of stolen cattle. For many years the rule as ap- 
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plied to these sections coincided with the contention now 
made by defendant. The incorrectness of that rule was 
first suggested in Keller v. Davis, 69 Neb. 494; however, 
it continued to be applied until the adoption of the opinion 
in Griffith v. State, 94 Neb. 55. In the latter case there is 
an extended review of the section now carried as section 
9603, Comp. St. 1922, and of our earlier decisions con- 
struing the same. The earlier decisions are overruled, and 
it is definitely announced that in a prosecution under that 
section “the jury are not required to ascertain and declare 
in their verdict the value of the cattle stolen.” It is true, 
however, that in the course of the discussion the author of 
the opinion points out that there was formerly a statute 
which vested large discretion in the trial judge in the im- 
position of a sentence, and for that reason it was well to 
show the value of the property involved, as “the court 
would not be likely to sentence one convicted of stealing a 
calf of the value of $10 to as long a term of imprisonment 
as one who had been convicted of stealing a number of 
animals of considerable value.” The author of the opinion 
then points out that the statute he had just mentioned had 
been superseded by what is commonly known as the in- 
determinate sentence act. Counsel now urge that, under 
the present form of our statute, discretion as to the term 
of the sentence in this class of cases is again vested in the 
court, and that Griffith v. State, supra, should not longer 
be accepted as authority. This may be answered by saying 
that what the author of the opinion said as to the indeter- 
minate sentence statute was by way of interpolation and 
was not a controlling reason for the conclusion reached. 
In definite language it is said: ‘The value has nothing to 
do with determining the grade of the crime. It is there- 
fore unnecessary, for that purpose, for the jury to find the 
value of the property.” It will be seen that we are not 
dealing with a new subject. The statute under which this 
prosecution is brought was enacted in 1917, while the opin- 
ion in Griffith v. State, supra, was adopted in 1913. It is 
therefore apparent that, when the section of the statute 
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under consideration was adopted, the legislature had knowl- 
edge of the construction placed upon the statute defining 
the crime of cattle stealing, and, with such knowledge, 
enacted the automobile statute in substantially the same 
language. 

Counsel for defendant directs our attention to the opin- 
ion in Lee v. State, 103 Neb. 87, wherein error was found 
because the jury failed to find and return in their 
verdict the value of an automobile which had been stolen. 
However, in that case the prosecution was not based upon 
the section of the statute herein under consideration, which 
deals with crimes against automobiles and motorcycles. 
‘The information in that case was filed under the general 
larceny statute, and the court instructed the jury directly 
to that effect. It will be seen, therefore, that the case of 
Lee v. State, supra, is not authority in the instant case. 
The case of Griffith v. State, supra, by analogy, is binding 
upon the court in the instant case, and the rule there an- 
nounced is adhered to. We therefore hold that, in a prose- 
cution under section 9616, Comp. St. 1922, it is neither 
necessary to allege in the information nor to find in the 
verdict the value of the property involved. 

Complaint is made because the information did not 
specify the term of court at which it was filed, but it is no 
longer necessary that this should be done. Comp. St. 1922, 
sec. 10087. 

Criticism is made of certain of the instructions of the 
court. However, when they are construed in the light af- 
forded by the whole record, no prejudicial error appears in 
any of them. The evidence supports the verdict and the 
judgment is 

AFFIRMED. 


Note—See Indictments and Informations, 31 C. J. p. 
640, sec. 156—Receiving Stolen Goods, 34 Cyc. pp. 49, 50. 


Vou. 112] SEPTEMBER TERM, 1924. 623 


State, ex rel. Spillman, v. South Fork State Bank. 


STATE, EX REL. O. S. SPILUMAN, ATTORNEY GENERAL, V. 
SouTH FoRK STATE BANK OF CHAMBERS: CENTRAL Na- 
TIONAL: BANK OF LINCOLN, CLAIMANT, APPELLANT: 
EDWARD ADAMS, RECEIVER, APPELLEE, 


FILED OCTOBER 20, 1924. No. 24097. 


1. Banks and Banking: BANK GUARANTY LAW: Deposit. A check 
equivalent to money for banking purposes, if accepted by a 
bank as the consideration for a time certificate of deposit, may 
amount to a deposit as distinguished from a loan, within the 
meaning of the bank guaranty law. 


2. RECEIVERS. Ordinarily a receiver takes charge of bank- 
ing affairs where the bank teft them, and cannot generally, in 
absence of fraud, mistake, or violation of law, open closed trans- 
actions which would conclude the bank, if solvent. 

3. DEposiIT: EVIDENCE. A plea that a time certificate 


of deposit was not protected by the bank guaranty fund be- 
cause it was a mere renewal of former certificates fraudulently 
issued held not established by the evidence. 


APPEAL from the district court for Holt county: ROBERT 
R. DICKSON, JUDGE. Reversed. 


Field, Ricketts & Ricketts, for appellant. 
C. M. Skiles, contra. 


Heard before MOoRRISSEY, C. J., LETTON, ROSE, DEAN, 
GooD and THOMPSON, JJ. 


Ross, J. ' 

This is a controversy between the receiver of the South 
Fork State Bank of Chambers, insolvent, and the Central 
National Bank of Lincoln, claimant. In a proceeding to 
wind up the affairs of the insolvent, claimant interposed a 
a plea for the allowance of a claim for $6,000 and interest. 
While insolvent was conducting a commercial banking busi- 
ness August 30, 1922, it issued to Blake Maher a certificate 
of deposit for $6,000, maturing in two months, and bear- 
ing interest at the rate of 5 per cent. per annum. By in- 
dorsement of the payee, claimant acquired this paper in 
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the regular course of its banking business. Demands for 
payment resulted in the issuance of a draft by insolvent to 
claimant for $6,050 November 1, 1922, on the Bank of Ben- 
son. The draft was protested for nonpayment and was 
never paid. Insolvent went into the hands of a receiver. 
The relief sought by claimant was the allowance of this 
item as a deposit within the meaning of the bank guaranty 
law. ; 

The receiver resisted the claim on the grounds that the 
transactions resulting in the issuance of the certificate 
in controversy amounted to a loan instead of a de- 
posit, and that it was a mere renewal of former certificates 
of deposit issued by insolvent to the Old Line Insurance 
Company pursuant to a fraudulent arrangement to ac- 
cept therefor premium notes without regard to their value 
as commercial paper, the fraud resulting in a loss to in- 
solvent. 

Upon a trial of the issues the district court allowed the 
item in full as a general claim against the assets of in- 
solvent, but precluded a resort to the bank guaranty fund 
for payment. Claimant has appealed. 

Did the 6,000-dollar certificate issued by insolvent to 
Maher August 30, 1922, evidence a deposit protected by the 
bank guaranty fund? The evidence shows that Maher 
gave insolvent his check for $6,000 and received therefor 
the certificate of deposit in question for a like amount. The 
check was paid and the bank received the proceeds thereof 
in full. The check, therefore, was the equivalent of money 
for commercial banking purposes. On its face the trans- 
action with Maher was ordinary banking which the law 
sanctions as a basis for a deposit. Claimant, for full 
value in the ordinary course of business, acquired Maher’s 
interests in this certificate of deposit and is the owner of 
the claim. In allowing the item as a valid claim against the 
assets in the hands of the receiver, the district court did 
not err. 

Was the certificate of deposit on which claimant’s case 
rests a renewal of former certificates tainted by fraud? 
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This defense may be outlined as follows: Maher was an 
agent and stockholder of the Old Line Insurance Company, 
and entered into a contract with an officer of insolvent to 
aid in procuring insurance risks, to accept part of the 
agent’s commission, to buy premium notes and issue there-_ 
for to insurer certificates of deposit. It is argued that this 
arrangement did not contemplate the exacting of premium 
notes equivalent to money for commercial banking pur- 
poses ; that many of the notes accepted by insolvent proved 
to be worthless, and that the certificates fraudulently issued 
therefor did not represent deposits of money or the equiva- 
lent thereof. It is further argued by the receiver that 
these certificates issued by insolvent and held by the Old 
Line Insurance Company were renewed by Maher’s certi- 
ficate of deposit for $6,000 while some of the premium 
notes, though obligations of insurer to insolvent, remained 
unpaid. This is a mere summary of the receiver’s views. 

The issuance of the original certificates were closed bank- 
ing incidents when claimant’s rights accrued. In relation 
to past banking transactions the powers and duties of the 
receiver, aS a general rule, do not transcend those of the 
bank while solvent and open for the transaction of busi- 
ness. Ordinarily the receiver takes charge of the affairs 
of the bank where the latter left them. In the usual 
course of business, banks buy notes and issue certificates 
of deposit. The bank itself did not perpetrate a fraud. 
The arrangement pleaded by the receiver as a defense here- 
in may have been unwise and censurable, but insolvent’s 
officers could have protected the bank by rejecting all 
premium notes not equivalent to money for banking pur- 
poses. Lack of judgment and improvident dealings do 
not necessarily constitute fraud. This defense does not 
seem to be established by the evidence. The more convinc- 
ing view of the proofs is that the bank, had it survived, 
could not have defeated Maher’s certificate as evidence of 
a deposit, and that the receiver is in no better situation. 
The conclusion is that the claimant’s certificate is not a 
renewal of fraudulent certificates previously issued. It 
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represents a deposit within the meaning of the bank guar- 
anty law and should be protected as such. For the pur- 
pose of correcting the error in the finding to the contrary, 
the judgment is reversed and the cause remanded for fur- 
ther proceedings. 

REVERSED. 


Note—See Banks and Banking, C. J. p. 485, sec. 15; p. 
737, sec. 503 (1926 Ann.). 


PAUL W. KArR, APPELLEE, V. CURTIS L. BROWN, APPELLANT. 
FILED OCTOBER 20, 1924. No. 22898. 


Trial: CPECIAL FINDINGS. When a general verdict is inconsistent 
with special findings of the jury, the latter will control, unless 
manifestly wrong. 


APPEAL from the district court for Nemaha county: 
JOHN B. RAPER, JUDGE. Affirmed on condition. 


Lambert & Hawxby, for appellant. 
Ernest F. Armstrong, contra. 


Heard before MorRISSEY, C. J., DEMON; ROSE, DEAN, 
GooD and THOMPSON, JJ. 


Goop, J. 

This is an action to recover a balance due for the pur- 
chase price of a half interest in the merchandise business of 
K. E. Young & Company, hereinafter referred to as the 
company. Defendant admits the purchase of a half interest 
in the business, except that he avers that certain bills re- 
ceivable of the company, of doubtful] value, were not in- 
cluded in the transaction, and that he had, by assuming and 
paying one-half of certain bills payable of the company and 
cash payments, fully paid the agreed purchase price. The 
tria] resulted in a verdict and judgment thereon for plain- 
tiff in the sum of $422.04. Defendant appeals. 

It appears from the record that in December, 1919, Paul 


ae 
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W. Karr and K. E. Young were equal partners in the mer- 
chandise business at Brownville, Nebraska, under the name 
of K. E. Young & Company. On the 12th dav of December, 
1919, a memorandum agreement was signed by Karr, 
Young and defendant Brown, wherein the latter agreed 
to purchase a one-half interest in the stock of merchandise 
and fixtures of the company. While the memorandum 
agreement would indicate that the company was selling 
a half interest to Brown, it is conceded by both parties that 
Karr, in fact, was selling his half interest to Brown, and 
that the payments to be made by Brown were to go to 
Karr. The memorandum provided for an invoice and the 
time and method of its taking. Plaintiff contends that de- 
fendant purchased a half interest in all of the assets of the 
company, including stock, fixtures, bills receivable and 
cash in bank to the credit of the company, and that he as- 
sumed and agreed to pay one-half of all the liabilities of 
the company. Defendant admits that he purchased a half 
interest in the stock, fixtures and cash in bank, and 
claims that he purchased a half interest in the bills receiv- 
able to the amount of $1,306.71, and that certain other 
bills receivable, aggregating about $700, which were not 
considered good, were excluded from consideration. He ad- 
mits that he assumed and agreed to pay, and alleges that 
he has paid, one-half of certain itemized liabilities. The 
following items only are in dispute: Defendant insists that 
he did not agree to pay any part of the account of Andrews 
for drayage, amounting to $260, nor a rent item of $12, and 
a note, held by plaintiff and signed by K. E. Young, amount- 
ing to $736.84. 

A number of special interrogatories were submitted to 
the jury, and they found specially that defendant Brown 
agreed to purchase one-half interest in the bills receivable, 
to the amount of $1,306.71, and no more, and also found 
that he did not assume and agree to pay one-half of all 
liabilities; that he did not assume and agree to pay one- 
half of the Andrews drayage account of $260; nor as- 
sume and agree to pay one-half of the rent item of $12; 
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but that he did assume and agree to pay one-half of the 
note, held by plaintiff, amounting to $736.84. Plaintiff 
took no exception to any of the special findings, filed no 
motion for a new trial, nor has he filed a cross-appeal in 
this court. The special findings of the jury, based on con- 
flicting evidence, are therefore conclusively presumed to 
be correct. The facts admitted by both parties and as es- 
tablished by the special findings of the jury disclose the 
following situation: 
Items in which defendant purchased a half interest. 


Invoice of merchandise................... $13,202.80 

ACU ES ie oe es Oe et es Pe 1,498.00 

Accounts receivable ...........000...02...- 1,306.71 

Cash in bank ...W00......0.ee eee 261.00 

TOtal 225.60. $16,268.51 

One-half of this amount for which defend- 
ant became liable to plaintiff....................88,134.25 


Items, one-half of which assumed and paid by defendant. 
Note to First National Bank, .... 


Omaha .........ceeeeeeeececeecceceeee ce eneeneeeee $ 4,000.00 
Note to Brownville State Bank........ 2,500.00 
Accounts due wholesale houses 
for merchandise .........................--- 4,474.04 
Total 2.02.2... $10,974.04 
One-half of this amount ..........20--..2-.00.22-----.- $5,487.02 


Balance due from defendant to plaintiff....$2,647.23 

It is obvious that the payment by defendant to plaintiff 
of this amount would fully discharge his obligation on the 
contract of purchase and would operate as a payment of 
one-half of the note for $736.84, held by plaintiff, and one- 
half of which was assumed by defendant. It is conceded 
that defendant has paid in cash and other items accepted 
as cash $2,584.40. This would leave still due a balance of 
$62.83, on which plaintiff was entitled to interest 
from January 22, 1920, to the date of the verdict, 
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February 18, 1922, at the rate of 7 per cent. per annum. 
This item of interest would be $9.18, which would make 
the total amount, for which plaintiff was entitled to a ver- 
dict, $71.96. 

While the general verdict was $422.04, the special find- 
ings show that it should have been $71.96. When a general 
verdict is inconsistent with special findings of the jury, the 
latter will control, unless manifestly wrong. Walker v. 
McCabe, 110 Neb. 398; Norfolk Beet-Sugar Co. v. 
Preuner, 55 Neb. 656; Story v. Sramek, 108 Neb. 440; 
Johnston v. Milwaukee & Wyoming Investment Co., 49 Neb. 
68. It follows that the verdict is excessive and erroneous 
to the extent of $350.08. 

If within 20 days plaintiff will remit from his judgment, 
as of its date, the sum of $350.08, the judgment of the dis- 
trict court will be affirmed; otherwise, reversed and the 
cause remanded for a new trial. 


AFFIRMED ON CONDITION. 
Note—See Trial, 38 Cyc. p. 1927. 


EARL F. SALLANDER, APPELLEE, V. PRAIRIE LIFE INSURANCE 
COMPANY, APPELLANT. 


FILED OCTOBER 20, 1924. No. 23998. 


1. Contracts: CONSIDERATION. “Neither the promise to do nor the 
actual doing of that which the promisor is by law or subsisting 
contract bound to do is a sufficient consideration to support a 
promise in his favor.” Esterly Harvesting Machine Co. v. 
Pringle, 41 Neb. 265. 


2. Pleading: {NSUFFICIENT PLEA. The failure to demur or the sub- 
sequent filing of an answer does not waive the right to object 
to a petition on the ground that it does not state facts sufficient 
to constitute a cause of action. 


8. Judgment: INSUFFICIENT PLEA. A petition that does not con- 
tain facts sufficient to constitute a cause of action will not sup- 
port a judgment rendered thereon. 


4. Evidence: PRODUCTION oF DOCUMENT. The rule of evidence, 
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that you must either produce a document when it is called for 
or never, modified so as to meet the more liberal as well as prac- 
tical spirit of sections 8901 and 8904, Comp. St. 1922. 


. If timely application is made to set aside an 
order for the production of books and papers and the latter are 
tendered to the opposite party, the same should ordinarily be 
granted. 


6. Trial: Discovery: PRESUMPTION: REBUTTAL. In instructing 
the jury to presume that a document shows what a party by 
affidavit says it shows, pursuant to section 8901, Comp. St. 1922, 
the court should also instruct that this is a rebuttable presump- 
tion. 


APPEAL from the district court for Douglas county: 
ARTHUR C. WAKELEY, JUDGE. Reversed. 


W. R. King, for appellant. 
McKenzie, Cox & Harris, contra. 


Heard before MorrIsseY, C. J., LETTON, ROSE, DEAN, 
GooD and THOMPSON, JJ. 


THOMPSON, J. 

Plaintiff, Sallander, a life insurance agent, sued the 
Prairie Life Insurance Company to recover $4,319.32 and 
interest alleged to be due him for services rendered it un- 
der two alleged oral contracts. The amended petition and 
the amendment thereto alleges, in substance, that the de- 
fendant is a Nebraska corporation; that on November 29, 
1916, plaintiff and defendant entered into a written con- 
tract, by the terms of which plaintiff agreed, among other 
things, to “devote all of his time and attention to soliciting 
risks and procuring new business for defendant,” for, a 
specified commission; and that later defendant, acting 
through its officer M. M. Heptonstall, entered into an oral 
agreement with plaintiff for services as above stated, by 
the terms of which he was to receive additional commission 
for risks secured under the written contract; that he se- 
cured risks after the oral contract was entered into, thus 
entitling him to the additional commission ; that defendant 
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refused to pay him therefor, though he had demanded same. 

A second oral contract is alleged, but as the trial court 
removed any consideration of it from the jury and plaintiff 
has not appealed, we do not consider it. 

As will appear later, we need refer only to that portion 
of defendant’s answer which states, in part, that the al- 
leged oral contracts set out in plaintiff’s petition are “void 
for want of consideration, and constitute a mere alleged 
gratuity to be paid plaintiff on business for which he had 
already settled with defendant company.” 

At the close of plaintiff’s testimony, defendant filed a mo- 
tion for a directed verdict in its favor for the reason, among 
others, “that the amended petition on which this case is 
tried does not set forth facts sufficient to state cause of ac- 
tion against this defendant.” This motion was overruled. 
The trial resulted in a verdict for plaintiff for $2,842.54 
and judgment was rendered thereon. Motion for a new 
trial was overruled. To reverse this judgment, defendant 
appeals. 

We first consider the ruling on defendant’s motion for 
a directed verdict in its favor upon the ground of the insuf- 
ficiency of facts in plaintiff’s petition. As will be 
seen from the petition, at the time of the al- 
leged oral promise of additional commission, plaintiff does 
not allege that he was legally obliged to do, or did, anything 
other or different in return for it than he was to do under 
the then existing written contract. Thus, no consideration 
is pleaded for the alleged oral promise. Tarnow v. Car- 
michael, 82 Neb. 1; American Exchange Nat. Bank v. 
Fockler, 49 Neb. 718; Esterly Harvesting Machine Co. v. 
Pringle, 41 Neb. 265. In the latter case we held: “Neither 
the promise to do nor the actual doing of that which the 
promisor is by law or subsisting contract bound to do 
is a sufficient consideration to support a promise in his 
favor.” 

If no consideration is stated in a petition in an action 
for breach of such a contract, it is a fatal defect which 
may be taken advantage of by demurrer, motion, or in any 
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manner sufficient to call the court’s attention to the defect, 
at any stage in the proceeding, or the court on its own mo- 
tion may and should consider same at the earliest oppor- 
tunity. Tait v. Reid, 91 Neb. 235; Burlington & M. R. R. 
Co. v. Kearney County, 17 Neb. 511; Citizens State Bank 
v. Worden, 95 Neb. 58; Maxwell, Code Pleading (1892 ed.) 
pp. 100 and 108. The failure to demur or the subsequent 
filing of an answer does not waive the right to object to a 
petition on the ground that it does not state facts sufficient 
to constitute a cause of action. Comp. St. 1922, sec. 8612; 
Burlington & M. R. R. Co..v. Kearney County, supra; 
O’Donohue v. Hendriz, 18 Neb. 255; Citizens State Bank v. 
Worden, supra. 

It will be seen from the portion of defendant’s answer 
herein set out that this case does not come within the rule 
announced in Beebe v. Latimer, 59 Neb. 305, that “ A defec- 
tive or ambiguous petition may be aided and its infirmities 
cured by the averments of the answer.” 

When there is an omission to state a material fact in a pe- 
tition, one necessary to show a cause of action, the pre- 
sumption is that it does not exist. Burlington & M. R. R. 
Co. v. Kearney County, supra; Burlington & M. R. R. Co. 
v. York County, 7 Neb. 487. 

Defendant’s motion under consideration should have been 
sustained. We further conclude that, as the judgment was 
rendered on a petition which does not state a cause of ac- 
tion, it cannot be sustained, and should be and is set aside. 
Thompson v. Stetson, 15 Neb. 112; Burlington & M. R. R. 
Co. v. Kearney County, supra. 

This is the second appeal in this case. The former opin- 
ion is reported in 110 Neb. 332, which case was “ reversed 
and the cause remanded for further proceedings.” On the 
first trial the record shows that plaintiff procured an order 
under section 8901, Comp. St. 1922, requiring defendant 
to produce certain of its books and papers covering a des- 
ignated period, for inspection. Defendant permitted in- 
spection of all asked for from September 1, 1913, up to De- 
cember 31, 1917, and refused as to the rest for the reason 
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that “ plaintiff is now in the employ, as a soliciting agent, 
of a competitive.company, to wit, the Merchants Life Insur- 
ance Company, and to reveal to him the names, addresses, 
numbers and amounts of policies as requested by him would 
enable him to switch said policies from the defendant com- 
pany to the company he now represents.” Plaintiff intro- 
duced an affidavit as to what the books and papers would 
show, to which defendant excepted. 

After the case was redocketed in Douglas county, and 
about six months before the trial, defendant filed a pe- 
tition asking that the order to produce books and papers 
made before the first trial be set aside, alleging that the 
cause for its previous refusal above quoted no longer ex- 
isted, and asking that it be permitted to produce all books 
and papers in court. A hearing was had and the request 
refused. This request should have been granted. Defend- 
ant continued its offer to plaintiff of all books and papers 
covered by the order, and the privilege of inspection and 
making copies, up to and including the trial, and objected 
to the introduction of secondary evidence of their contents. 
The plaintiff, notwithstanding the aforesaid facts and con- 
ditions appearing of record, was permitted to introduce, 
not the affidavit introduced at the first trial, but a new affi- 
davit of the date of its introduction, covering not only the 
books and papers of which inspection had been refused in 
the first instance, but all covered by the original order 
made prior to the first trial, including those inspected, and 
refused permission to the defendant to introduce its books 
and papers, even if they were otherwise admissibie. The 
contents of the affidavit were emphasized by being twice 
read to the jury. This was all permitted, notwithstanding 
the fact that the tender in open court of the books and pa- 
pers for plaintiff’s use and inspection continued through 
the trial. 

We are not unmindful that courts, as well as text-writers 
of eminent ability, have announced the rule that a party 
who has refused to produce an original document, upon no- 
tice, cannot, after secondary evidence of its contents has 
been given by his adversary, introduce it either to the exclu- 
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sion of the secondary evidence, or as evidence in his own 
behalf. 22 C. J. 1067, sec. 1378; 1 Wharton, Evidence (3d 
ed.) sec. 157; 2 Wigmore, Evidence (2d ed.) sec. 1210. In 
Doe v. Cockell, 6 C. & P. (Eng.) *525, it was held: “‘ You 
must either produce a document when it is called for or 
never.” In Jackson v. Allen, 3 Stark. (Eng.) 74, plaintiff’s 
counsel called for a deed which was not produced. Plaintiff 
then proved the possession of the deed by defendant, and 
then proved that a writing produced was a true copy of 
the deed. Later defendant’s counsel produced the orig- 
inal, and objected to the reading of the copy, but the court 
held that the defendant could not at that stage object to the 
reading of the copy. 

We have, however, carefully examined these authorities 
in connection with the statute in question, which reads as 
follows: . 

“Wither party or his attorney may demand of the adverse 
party an inspection and copy, or permission to take a copy, 
of a book, paper or document in his possession or under 
his control, containing evidence relating to the merits of 
the action or defense therein. Such demand shall be in 
writing, specifying the book, paper or document, with suffi- 
cient particularity to enable the other party to distinguish 
it, and if compliance with the demand within four days 
be refused, the court or judge, on motion and notice to the 
adverse party, may in their discretion order the adverse 
' party to give the other, within a specified time, an inspec- 
tion and copy, or permission to take a copy, of such book, 
paper or document; and on failure to comply with such or- 
der, the court may exclude the paper or document from be- 
ing given in evidence, or if wanted as evidence by the par- 
ty applying, may direct the jury to presume it to be such 
as the party by affidavit alleges it to be. This section is 
not to be construed to prevent a party from compelling an- 
other to produce any book, paper or document when he 
is examined as a witness.” Comp. St. 1922, sec. 8901. 

We have also considered this section in connection with 
section 8904, Comp. St. 1922, which provides: 
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“The supreme or district court may, by rule, require 
the production of any papers or books which are material 
to the just determination of any cause pending before it, 
for the purpose of being inspected and copied by or for the 
party thus calling for them.” 

We conclude that ordinarily one who has refused to 
comply with such an order, but timely recants before second- 
ary evidence is offered or introduced, and in open court so 
informs all parties interested, and complies with the court’s 
order by producing all books and papers and tendering 
them to the plaintiff for his inspection and use both before 
and at the trial, as in this case, should not be denied the 
privilege, and neither should the plaintiff in such case be 
permitted to introduce by way of affidavit or otherwise 
secondary evidence of the contents of the books and papers 
so tendered. Neither should the defendant in such case be 
denied the right to introduce such books and papers in evi- 
dence on the trial, when proper before such order was 
made. This conclusion is in harmony with the above stat- 
utes, and the discretion reposed by them in the court. To 
deny to a litigant this privilege is an abuse of discretion 
and reversible error. Neither the common-law rule 
nor the statute looks to the exclusion of the best 
evidence, but outlines, in our view, a way to se- 
cure it; yet when the cause for the rule and the 
reason for its application cease, why should either be ap- 
plied? : : 

As to the word “ presume” found in section 8901, supra, 
and applied to the affidavit of plaintiff received in evidence 
as to what the books and papers demanded showed, the 
defendant offered the following instruction, which was re- 
fused: 

“ You are instructed that the contents of defendant com- 
pany’s application register and policy cards, examination 
of which was demanded by the plaintiff and refused, so far 
as they tend to show the amount of renewal or overwrit- 
ing commissions due and owing the plaintiff, are to be pre- 
sumed by you to be as the plaintiff alleges them to be; but 
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you are further instructed in this connection that, should 
you find from the evidence that said application register 
and policy cards do not and cannot show the amounts of 
such commissions, as well as whether the plaintiff was cred- 
ited therewith and received the same, then such presump- 
tion is not binding upon you in determining the amount, 
if any, due the plaintiff, and you may take into considera- 
tion such other evidence bearing upon the issue as has been 
admitted.” 

The court on its own motion gave the following instruc- 
tion, and no other on the point involved: 

“ You are instructed that under the statutes of the state 
of Nebraska, relating to the examination of the books and 
papers in the possession of an adversary to a litigation, to 
which the court has already referred, it is not contempt 
of court for such person or party to refuse such examina- 
tion or to refuse to obey an order of the court requiring 
such examination. You are further instructed that where, 
as in this case, the plaintiff relies upon a demand for an 
inspection of a particular book or record, the law simply 
prescribes that the court shal] instruct you to presume the 
contents of the book, or record demanded, to show such 
facts and contents as the plaintiff sets up in the affidavit.” 

We have carefully considered these instructions in con- 
nection with the statute and the facts proved, and conclude 
that the instruction offered and refused was faulty in stat- 
ing: ‘ But you are further instructed in this connection 
that, should you find from the evidence that said applica- 
tion register and policy cards do not and cannot show the 
amounts of such commissions, as well as whether the plain- 
tiff was credited therewith,” etc. It would have correctly - 
- stated the law applicable had it contained in lieu of the 
above, the following: ‘‘ While defendant cannot introduce 
evidence proving or tending to prove that the books do not 
show what is set forth in the affidavit, it has the right to 
prove by evidence, independent of the books, facts not in 
harmony with what the affidavit says the books show.” 
Otherwise, the word “ presume” would be given the force 
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and effect of the word “ conclusive,” a weight not warranted 
by the language used. The rule enforced in the present case 
is equivalent to the exclusion of all evidence on the part of 
defendant on a very important issue, and establishes a rule 
that would be preventive of justice. The danger of such an 
instruction is shown by the way the jury treated it. It sim- 
ply took the $1,500 and the $716.70 named in the affidavit 
as owing to the plaintiff, added them, and computed the in- 
terest thereon, ignoring all other evidence to the contrary, 
which, as we view it, was forceful and much of it con- - 
_ Clusive as against such finding. 

For the foregoing reasons, the judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings in harmony with this opinion. 

REVERSED. 


Note—See Contracts, 13 C. J. p 351, sec. 208; Discovery, 
18 C. J. p. 1180, sec. 186 (1926 Ann.) ; Evidence, 22 C. J. 
p. 1068, sec. 1878—-Pleading, 31 Cyc. p. 729—Judgments, 
33 C. J. p. 1188, sec. 81; Trial, 38 Cyc. p. 1748. 


FURNAS COUNTY FARM BUREAU, APPELLANT, V. L. L. 
BROWN ET AL., APPELLEES, 


FILED OCTOBER 21, 1924. No. 24427. 


1. Agriculture: FARM BUREAU: REMONSTRANTS. Under section 2, 
ch. 1, Laws 1928, remonstrators against the allowance of an 
appropriation by the county board for the support and continu- 
ance of a farm bureau and the payment of a county agricultural 
agent must be “bona fide residents of the county, actually and 
actively engaged in farming in said county.” 


Wives and daughters of qualified 
semionetraturs, whe merely perform such duties and services as 
are ordinarily performed by wives and daughters residing on 
farms, not on their own behalf but in aid of the husbands and 
fathers, none of them having charge of the land used in farming. 
or owning, managing, controlling or disposing of the crops. are 
not “actually and actively engaged in farming,” and are not 
qualified to sign a remonstrance against such appropriation. 
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8. Appeal: MoTION FoR New Triat. A motion for a new trial is 
unnecessary where all the facts are stipulated in the record be- 
fore the district court. and the same is brought here by a case 
stated under rule 14 of this court (94 Neb. XIII), and the ques- 
tion presented. is matter of law arising upon the face of the 
record. 


CASE STATED. Under rule 14 of this court, a case stated. 
constitutes the bill of exceptions when allowed and certified by 
the trial judge, and no other bill of exceptions is necessary. 


APPEAL from the district court for Furnas county: 
CHARLES E. ELDRED, JUDGE. Reversed. 


Edward J. Lambe, for appellant. 
Wade Stevens, contra. 


Heard before Morrissey, C. J., LETTON, DEAN, Goop and 
THOMPSON, JJ. 


LETTON, J. 

A petition was filed with the board of county commis- 
sioners of Furnas county praying that an appropriation be 
made, under the farm bureau act, chapter 1, Laws, 1923, 
for the purpose of promoting improvement in agricultural 
methods and continuing the maintenance of a county agri- 
cultural agent in said county. After a petition, signed by 
861 qualified signers, had been filed with the county board, 
a remonstrance was filed. The county board held that the 
persons whose names appeared on the remonstrance were 
qualified remonstrators, and proceeded to order an election 
on the question of the continuance of the farm bureau. Pro- 
ceedings were had in the district court, which affirmed 
the ruling of the county board. From that sudemieny this 
appeal is taken. 

In order to expedite a decision, a case stated was settled 
and allowed in the district court under the rules of this 
court which was properly certified by the trial judge. The 
rea] question presented is whether the remonstrance was 
signed by a sufficient number of qualified remonstrators. 

Section 2 of the act provides: 
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“Tf there is filed with the county clerk, within twenty 
days after such petition is filed, a remonstrance against 
the allowance of the budget, as aforesaid, the county board 
shall submit the question to a vote of the people of the coun- _ 
ty at the election held therein in the year 1924, * * * Pro- 
vided also that said remonstrators shall be bona fide resi- 
dents of the county, actually and actively engaged in farm- 
ing in said county and shall be one-eighth more in number 
than there are signers on the petition so filed. Neither 
farm hands, day laborers, nor minors shall be eligible to 
sign either a petition or a remonstrance.” : 

The statute requires that the remonstrators must be 
“actually and actively engaged in farming in said county.” 
It is conceded and agreed: 

“Four hundred ninety-two of the names appear- 
ing as remonstrators are the names of the wives 
and daughters of the qualified remonstrators, who 
merely perform such duties and services ordinarily 
performed by wives and daughters residing on farms, 
to wit, doing housework, raising chickens, milking cows, 
and making butter, working in the garden, etc., not 
on their own behalf, but in aid of the husbands and 
fathers; that the services performed by said women 
remonstrators contributed to the support and maintenance 
of the families and the accumulation of the profits 
derived from said agricultural pursuits; that said women 
remonstrators and none of them owned or paid taxes on 
the farming equipment and machinery and did not through 
title control or have charge of the land used in farming or 
the farming business, and did not own or manage, contro! 
or dispose of the crops produced, and that each of said wo- 
men remonstrators resided on farms in Furnas county, Ne- 
braska, at the time of signing such remonstrance.” And 
it is stipulated that, if said 492 women signers to said re- 
monstrance are qualified remonstrators, then the order of 
the county board is valid; otherwise, no election on the 
question shall be submitted. 

It is a patent and well-known fact that in many cities and 
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towns within this state wives and daughters are engaged in 
“raising chickens, milking cows, making butter, and work- 
ing in the garden,” and this contributes to the support and 
_ maintenance of families, and yet the persons who carry on 
such an avocation cannot reasonably be said to be ‘ actually 
and actively engaged in farming.” Moreover, unless there 
is an actual business partnership between a husband and 
wife living upon a farm, the wife can in no sense be said 
to be “actually and actively engaged” in farming merely 
by reason of her performing the usual and ordinary work 
incidental to a woman’s life upon a farm. Where the hus- 
band is in control of the farming operations. where the 
business is carried on in his name, where he receives and 
disburses the money received from the farming operations, 
it is he who is “ actually and actively ” engaged in farm- 
ing in the contemplation of law, and not his wife or daugh- 
ter who merely carry on the household and minor occupa- 
tions incident to their position. There is no question of 
sex limitations here, since a woman, married or single, 
who is actually and actively engaged in farming, has the 
same right to remonstrate as a man. In re Matson, 123 
Fed. 748; In re Strawbridge, 39 Ala. 367, 383. 

The appellees argue that, since the statute provides that 
neither farn. hands, day laborers, nor minors shall be 
eligible to sign either a petition or a remonstrance, under 
the maxim “Jnclusio unius est exclusio alterius,” it could 
not have been the intention of the legislature to disqualify 
women as signers. This argument is inconclusive, since all 
women are not disqualified, but only those who are not 
actually and actively engaged in farming. ~ 

Appellees raise certain technical objections to the consid- 
eration of the case based upon the fact that no motion for 
a new trial was filed, and on the assertion that, the case 
being brought to the supreme court without a bill of ex- 
ceptions, the only question that can be considered is the suf- 
ficiency of the pleadings to sustain the judgment. As to 
these contentions, a motion for new trial is unnecessary 
where the alleged errors are questions of law appearing up- 
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on the face of the record; and under rule 14 of this court 
the “‘case stated” constitutes the bill of exceptions when al- 
lowed and certified by the trial judge. No other or different 
bill of exceptions is necessary. Nye-Schneider Fowler Co. v. 
Bridges, Hoye & Co., 98 Neb. 27; Bank of Benson v. Gordon, 
101 Neb. 162. 

The judgment of the district court is reversed. 


REVERSED AND REMANDED. 


Note—See Agriculture, 2 C. J. p. 989, sec. 3; Appeal and 
Error, 3 C. J. p. 966, sec. 861; 4 C. J. p. 331, sec. 1958. 


CHARLES HOWARD, APPELLANT, V. JOHN D. SPRAGINS, 
APPELLEE. 
FILED NOVEMBER 20, 1924. No. 22900. 


Judgment: INJUNCTION: PARTIES. In an injunction proceeding to 
stay the enforcement of a void judgment. it is generally neces- 
sary to join as parties al] persons whose rights would or might 
be affected by the allowance of the relief sought, and where the 
bill is directed solely against the judge who entered the judg- 
ment, the relief prayed should be denied. 


APPEAL from the district court for Richardson county: 
JOHN B. RAPER, JUDGE. Affirmed. 


F. N. Prout, for appellant. 
J. BE. Leyda, contra. 


Heard before MorRISSEY, C. J., LETTON, ROSE, DEAN, 
GOOD, and THOMPSON, JJ. 


Morrissey, C. J. 

This action was brought in the district court for Richard- 
son county to enjoin the collection of a judgment alleged to 
be void, rendered by a justice of the peace in an action 
wherein one Given Spragins was plaintiff and appellant 
herein was defendant. 

Defendant in this action was the justice of the peace who 
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rendered the judgment. Neither the judgment creditor 
nor any person other than the justice of the peace is in any 
way made a party defendant in this proceeding. The trial 
court denied the relief prayed and plaintiff has appealed. 

In an injunction proceeding to stay the enforcement 
of a void judgment, it is generally necessary to join as 
parties all persons whose rights would or might be affected 
by the allowance of the relief sought, and where the bill is 
directed solely against the judge who entered the judgment, 
the relief prayed should be denied. 2 Spelling, Injunc- 
tions and Other Extraordinary Remedies (2d. ed.) sec. 
977; 1 Black, Judgments (2d. ed.) sec. 3930. 

The trial court did not err in refusing to grant the in- 
junction and the judgment is 

AFFIRMED. 


Note—See Judgments, 34 C. J. p. 485, sec. 759. 


STATE, EX REL. CLARENCE A. DAVIS, ATTORNEY GENERAL, 
APPELLEE, V. BROWN COUNTY BANK, APPELLEE: 
STOCK YARDS NATIONAL BANK, APPELLANT. 


FILED NOVEMBER 20, 1924. No. 22907. 


1. Banks and Banking: Notice. The employment by a bank of 
clerks to perform purely ministerial duties does not constitute 
them such agents of the bank that notice of transactions passing 
through the bank in the ordinary routine of the bookkeeping of 
the institution is notice of the transactions to the bank, in the 
absence of any showing that these clerks imparted the knowledge 
they acquired to any officer of the bank, or that it was their duty 
so to do, 


GUARANTY FuND. When a bank receives the proceeds 
of a sale of chattels on which a third party held a valid first 
mortgage, with knowledge that the sale was made without the 
consent of the mortgagee, and that the ownership of the deposit 
is in the mortgagee, it is liable to the mortgagee for the sum 
deposited, and if the bank becomes insolvent before paying the 
same, the mortgagee may enforce payment from the guaranty 
fund. 
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APPEAL from the district court for Brown county: ROB- 
ERT R. DICKSON, JUDGE. Reversed, with directions. 


Morsman, Maxwell & Haggart, for appellant. 


O. S. Spillman, Attorney General, Harry Silverman, W. 
M. Ely and C. M. Skiles, contra. 


Heard before MorRISSEY, C. J., LETTON, DEAN, Goop and 
THOMPSON, JJ. 


MORRISSEY, C. J. 

Appellant, the Stock Yards National Bank, of. South 
Omaha, filed its claim with the receiver of the Brown Coun- 
ty Bank, of Long Pine, praying payment from the guar- 
anty fund of a certificate of deposit issued December 23; 
1920, by the Brown County Bank in the sum of $7,400 pay- 
able June 1, 1921, with interest at 5 per cent. per annum, 
payable to E. M. Sandy and by him indorsed and delivered 
to appellant. There was another item presented in the 
claim filed, but it is not involved in this appeal and need 
not be further noted. 

The issues were presented to the district court for Brown 
county. The court allowed the certificate as a general claim 
against the bank of issue, but denied appellant the right 
to recover from the guaranty fund. From the order deny- 
ing recovery from the guaranty fund, claimant has appeal- 
ed. 

There is little dispute as to the facts. In 1919, and for 
a long time prior thereto. the Brown County Bank conduct- 
ed a banking business at Long Pine, Nebraska, and the 
Stock Yards National Bank conducted a banking business 
at South Omaha, Nebraska, and was the correspondent bank 
in that city for the Brown County Bank. In June, 1919, 
the Brown County Bank requested the Stock Yards Na- 
tional Bank to discount for it a promissory note for $33,000 
which had been executed by E. M. Sandy and which was 
payable to’the president and cashier of the Brown Coun- 
ty Bank. The officers of the Brown County Bank repre- 
sented to the claimant that this note was secured by a chat- 
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tel mortgage on all the cattle then owned by Mr. Sandy and 
that the security was sufficient to cover the amount of the 
note. After some correspondence, the claimant discounted 
this note and placed the proceeds to the credit of the Brown 
County Bank. In the fall of 1919, without the consent or 
knowledge of claimant, Sandy shipped a considerable num- 
ber of the cattle covered by the chattel mortgage to South 
Omaha where they were sold through South Omaha com- 
mission firms. These sales amounted to $7,409.86. The 
money thus realized from the cattle was deposited, accord- 
ing to a custom prevailing at South Omaha, by the com- 
mission firms in the Stock Yards National Bank, that bank 
being the local correspondent of the Brown County Bank. 
Briefly, the method followed by the commission companies 
of making settlements and deposits is as follows: The com- 
mission firms keep on file cards furnished by the Omaha 
banks showing the Omaha bank with which each country 
bank in the territory does business. When a commission firm 
has money to remit, as in the case of the shipment hereto- 
fore mentioned, it makes out slips in triplicate and takes 
these slips together with its own check to the proper Oma- 
ha bank; the collection clerk in the bank puts the bank 
stamp on each of the slips; he then gives the duplicate to 
the commission firm and gives the triplicate and the orig- 
inal to the bank bookkeeper; the bookkeeper forwards the 
original to the country bank and preserves the triplicate 
for his own bank records from which to make up his state- 
ment of the transaction with the country bank. This meth- 
od was followed in handling the money realized from the 
sale of the Sandy cattle and the money was thus deposited 
in the Stock Yards National Bank. The credits went 
through the claimant bank in the ordinary routine of busi- 
ness; the original slips were sent to the Brown County 
Bank and that bank was advised that the credit should be 
’ made to the Sandy account, which was done, and Sandy was 
subsequently permitted to check out the amount. Subse- 
quent to these transactions, the $33,000 note executed by 
Sandy fell due. A partial payment had been made there- 
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on, but the fund did not come from the sale of any of the 
chattel security. The managing officers of the claimant, 
being without knowledge of the cattle shipment made by 
Sandy, took a renewal note to cover the amount remaining 
unpaid, to wit, $29,000. This note was subsequently re- 
newed and a new chattel mortgage executed covering all 
the cattle owned by Sandy and purporting to include all the 
cattle covered by the original mortgage, notwithstanding 
the fact that many of these cattle had been sold at the South 
Omaha stock yards in the fal] of 1919. The record clearly 
shows that the officers of the Brown County Bank, who 
had indorsed the original note and negotiated it to claim- 
ant, had full knowledge of this fact when the renewal mort- 
gage was made. And when the Brown County Bank re- 
ceived the advices to credit the account of Sandy with the 
amount realized from the sales of the cattle, its officers 
knew, or ought to have known, the source of the fund and 
they knew that claimant did not have such knowledge. In- 
stead of advising claimant of the facts, they assisted in con- 
cealing the transactions and in inducing claimant to take 
renewal notes and mortgages purporting to cover cattle 
which had been sold and the proceeds of the sale deposited 
in their bank. As soon as claimant discovered the facts as 
to the sale of the cattle and the deposit of the fund in the 
Brown County Bank, it demanded payment of that bank. 

The president of the Brown County Bank does not di- 
rectly admit that he acknowleged the liability of his bank 
for the fund, but that is the purport of his testimony. The 
representative of claimant who made the demand testified 
unequivocally that the liability of the Brown County Bank 
was admitted by its officers, but that they stated to him 
that the bank did not then have cash in hand to repay the 
sum demanded, and that, because of this fact, an agree- 
ment was reached under which the bank issued to Sandy 
the certificate here in suit and Sandy indorsed the certifi- 
cate to claimant, and it was accepted by claimant in settle- 
ment of the deposit of its money realized from the sale 
of the mortgaged cattle. 
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It is urged by the attorneys for the receiver that claim- 
ant had possession of the fund and sent the same to the 
Brown County Bank with advice to place the same to the 
credit of Sandy, and that the Brown County Bank simply 
acted in accordance with this advice, and, therefore, claim- 
ant is chargeable equally with the Brown County Bank 
with knowledge of the source of the fund. The argument 
is appealing, but transactions must be judged in the light 
of all the facts disclosed. The officers of the Brown Coun- 
ty Bank had full knowledge of the source of the fund, and 
their connection with the transaction from the beginning 
of the negotiations for the discount of Mr. Sandy’s original 
note down to and including the renewals was such that they 
must be conclusively held to have known that the cattle 
were sold without the knowledge or consent of the mortga- 
gee; that the security was inadequate to pay the note; that 
Mr. Sandy’s resources were then about exhausted, and that 
they, the indorsers of the note, as well as the Brown Coun- 
ty Bank, were on the verge of financial failure. As expe- 
rienced bankers they knew that credit slips pass through a 
large institution, such as claimant, as part of the routine, 
handled by clerks who have no part in the management of 
the bank, and that in the regular course of business the en- 
tries would not be noted by the officers having control and 
management of the institution. The entries made by the 
clerks of claimant, who were merely charged with the min- 
isterial duty of making entries, did not charge the bank 
with knowledge of the transactions, in the absence of any 
showing that these clerks imparted the knowledge they ac- 
quired to any officer of the bank, or that it was their duty 
so to do. 2 Pomeroy, Equity Jurisprudence (4th ed.) sec. 
668; Aina Indemnity Co. v. Schroeder, 12 N. Dak. 110; 
Anketel v. Converse, 17 Ohio St. 11. 

When the Brown County Bank received the proceeds of 
the sale of the mortgaged property with knowledge that it 
was created by an unauthorized sale of Sandy’s cattle, it 
could not rightfully pay out the fund except on order of 
its true owner. Alter v. Bank of Stockham, 53 Neb. 228. 
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As said by this court in the body of the opinion in Bank of 
Stockham v. Alter, 61 Neb. 359: 

“Under well-known equitable principles, the defendant 
bank, having received the proceeds of the sale of the mort- 
gaged property with notice of plaintiffs mortgage lien and 
prior claim thereon, could be held and charged as a trustee 
of such funds for the use and benefit of the plaintiffs.” . 

Under the facts disclosed, the ownership of the fund in 
the Stock Yards National Bank is beyond dispute. The 
same may be said as to its deposit in the Brown County 
Bank. The owner of the fund had the right to demand its 
payment. It did so; but, failing to receive the same in 
money, it accepted the certificate of deposit which is, in 
fact, only an acknowledgment of the deposit. The status 
of neither party was changed by the issuance of the certif- 
icate, and, under the repeated holdings of this court, appel- 
lant is entitled to the allowance of his claim and to have 
the same paid from the guaranty fund. State v. American 
State Bank, ante, p. 182; State v. American State Bank, 
ante, p. 272; State v. Farmers State Bank, ante, p. 
380; Vavra v. Claridge, ante, p. 5538. 

The judgment of the district court is reversed and the 
cause remanded, with directions to enter a judgment in 
accordance with this opinion. 

REVERSED. 


Note—See Banks and Banking, 7 C. J. secs. 15 (1926 
Ann.) 184; Chattel Mortgages, 11 C. J. sec. 347. 


BILTWELL TIRE & BATTERY COMPANY ET AL., APPELLEES, V. 
JOHANNA BooK, APPELLANT. 


Cy 


FILED NOVEMBER 20, 1924. No. 22918. 


1, Husband and Wife: NoTE: WIFE AS SURETY: CONSIDERATION. 
A married woman may bind her separate estate as surety for 
her husband, and the extension of the time of payment of her 
husband’s past-due indebtedness is a sufficient consideration to 
support her contract as his surety for such debt. 


LIABILITY. A married woman who joins with 
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her husband in the execution of a promissory note which con- 
tains a clause by which she expressly charges her separate estate 
with the payment of the note is bound by her contract to the 
same extent as if she were a feme sole. 

8. Contracts; DURESS: ADMISSIBILITY OF EVIDENCE. “Proof of 
threats wrongfully made to intimate relatives of a person upon 
whom duress is intended to operate, if communicated to him 
pursuant to the design of the wrongdoer, may be admitted in 
evidence on the issue of duress.” Farmers State Bank v. Dowler, 
ante, p. 262. 


APPEAL from the district court for Pierce county: WIL- 
LIAM V. ALLEN, JUDGE. Reversed. 


M. H. Leamy, for appellant. 
C. W. Peasinger and Spillman & Muffly, contra. 


Heard before MorRRISSEY, C. J., ROSE, DEAN, GoopD and 
THOMPSON, JJ. 


MOorRRISSEY, C. J. 

Plaintiff sued defendants, Andy Book, and his wife, Jo- 
hanna Book, upon a promissory note in the sum of 
$2,401.59, executed by defendants and payable to plaintiff, 
which, in addition to the usual terms of a promissory note, 
contained the following clause: ‘‘Each of us personally here- 
by charges our own separate estate with the payment of 
this note.” Defendants filed separate answers. The court 
directed a verdict against both defendants for the amount 
due on the note. Andy Book has not appealed and the nature 
of his answer is not material. Defendant Johanna Book 
by her answer pleaded that she was a married woman at 
the time of the signing of the note, and that it was not 
given with reference to her separate estate or business, 
and that she did not intend to bind her separate estate or 
property when she signed the note; that she signed as a 
mere surety for her husband; and that she was induced 
and persuaded to sign the note by reason of threats made 
by the manager of plaintiff company to the effect that, if 
she did not sign the note, her husband would be prosecuted 


VoL. 112] SEPTEMBER TERM, 1924. 649 
Biltwell Tire & Battery Co. v, Book. 


and committed to the penitentiary for having given a no 
fund check to plaintiff as a partial payment on the indebt- 
edness represented by the note; and that she received no 
consideration whatever for signing the note. The reply 
denied generally the allegations of Johanna Book’s answer. 
After plaintiff had made its case and rested, appellant, 
as a witness in her own behalf, offered testimony in sup- 
port of the allegations of her answer. The court sustained 
objections to the offered testimony. The proper record 
was made on behalf of appellant and the correctness of the 
court’s ruling is presented here for review. Perhaps the 
issue, so far as it relates to the defense of coverture, cannot 
be better stated than in the language of the distinguished 
jurist who presided at the trial. He said: “I think it is 
due to counsel and to the defendants for me to state briefly 
and concisely the view I entertain of the issue in this case 
on the question of coverture. I hold that a married woman 
who deliberately makes a joint note with her husband, in 
which she agrees to bind her separate estate, is bound by 
that contract in the absence of fraud, accident, or mistake, 
or some circumstance that would relieve a person from such 
contract; that she thereby estops herself and is as much 
bound as the husband.” The well-known rule is: 
“Evidence is admissible which does not tend to vary or 
contradict the terms of a written obligation but merely 
shows the nature or extent of the liability of the obligors. 
Thus parol evidence may be admitted to show the relation 
inter se of the parties to commercial paper or other obliga- 
tions for the payment of money, as who is principal and 
who surety in a note or bond; that as between themselves 
the relation of successive indorsers is that of cosureties or 
that successive accommodation indorsers had agreed to be 
jointly bound. It is also competent to show that a person 
signing a note, apparently as maker, signed only as a wit- 
ness. But this rule does not extend so far as to authorize 
the admission of evidence which is inconsistent with, or 
contradictory of, the instrument itself, and accordingly 
parol evidence is not admissible to show that an indorse- 
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ment of a note was intended to be without recourse. It has 
also been considered that one who apparently signed a 
promissory note as maker cannot show by parol that he 
was indorser only.” 22 C. J. 1228, sec. 1641. 

Appellant cites a number of cases which it is claimed 
hold to the contrary of the ruling made by the trial court. 
None of these authorities, however, appears to have dealt 
with a note that contained a recital by which the wife ex- 
- pressly stipulated, as is done in the note in suit, that her 
separate estate should be charged. 

A case closely in point is Briggs v. First Nat. Bank, 41 
Neb. 17. In that case the note in suit contained a clause 
whereby the wife, who had joined her husband in the exe- 
cution of a promissory note, pledged her separate estate. 
In defense of the suit brought upon the note, she averred 
that she had signed it only as a surety for her husband 
who had received the entire consideration paid, and she 
denied that the note was given with reference to her sepa- 
rate estate, etc. The court held the wife liable. In the in- 
stant case the proof shows that the note in suit was given 
in payment for goods theretofore sold and delivered to 
Andy Book, the husband of appellant, and the execution and 
delivery of the note procured for him an extension of the 
time of payment. This is a sufficient consideration to sup- 
port her contract as surety for his debt. Smith v. Spauld- 
ing, 40 Neb. 389. We are unable to distinguish, in prin- 
ciple, the case of Briggs v. First Nat. Bank, supra, from the 
instant case, and we hold that the ruling of the trial court 
in so far as it dealt with the defense of coverture was 
proper. 

A second assignment relates to the ruling of the trial 
court with reference to the defense of fraud, or duress. 
The evidence offered on this phase of the case was calcu- 
lated to show that appellant’s husband was engaged in the 
retail tire and automobile accessory business; that plaintiff 
was a jobber or wholesaler of these commodities; that as 
a partial payment on an account due from defendant Andy 
Book to plaintiff, Book issued a check payable to plaintiff 
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for the sum of $500; that Book did not have sufficient funds 
in the bank on which the check was drawn to meet the 
check, and payment of the check was refused by the bank 
for that reason; that, following the refusal of payment of 
the check by the bank, the representative of plaintiff called 
upon Book, demanded payment of the account, and made 
the threats alleged in the answer of appellant; that Book 
communicated these threats to appellant, and because of 
these threats she executed the note, as alleged in her an- 
swer. The court held that the evidence offered was incom- 
petent. This ruling was improper under the holding of 
this court in Farmers State Bank v. Dowler, ante, p. 262, 
where the authorities are reviewed and the rule announced 
that—‘“Proof of threats wrongfully made to intimate rela- 
tives of a person upon whom duress is intended to operate, 
if communicated to him pursuant to the design of the 
wrongdoer, may be admitted in evidence on the issue of 
duress.” 

Because of the last mentioned ruling of the court, the 
judgment is reversed and the cause is remanded. 


REVERSED. 


Note—See Contracts, 13 C. J. sec. 964 (1926 Ann.) ; 
Husband and Wife, 30 C. J. secs 580, 585, 588. 


FRANK L. CARMONY, APPELLANT, V. MARTHA A. CARMONY, 
APPELLEE, 


FILED NovEMBER 20, 1924. No. 24024. 


1. Divorce: DECREE: VACATION. The district court has the same 
power to set aside a decree in a divorce suit within six months 
of the date of the decree as it has in ordinary actions during the 
term at which a judgment or decree is rendered. 


v2, : i After a decree of divorce has been 
set aside, the cause stands for further proceedings or trial in 
the same manner as other actions. 

3. VACATION AFTER TERM. After the term at 


white 7 an order setting aside a divorce decree has been made, 
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such order can only be set aside or modified in the same manner 
and upon the same notice as in other cases where it is sought to 
set aside a judgment or order after the term at which it was 
rendered. 


. An order setting aside an order made 
at a previous term and reinstating a decree formerly set aside, 
if made without notice to, or appearance by, the adverse party, 
is void for want of jurisdiction. 


APPEAL from the district court for Douglas county: L. B. 
Day, JUDGE. Affirmed. 


A. L. Sutton, Max Fromkin, and Albert S. Ritchie, for 
appellant. 


A. H. Murdock and Joseph Rapp, Jr., contra. 


Heard before Morrissey, C. J., LETTON, ROSE, DEAN, 
DAY, GOOD and THOMPSON, JJ. 


LETTON, J. 

This action was begun by the filing of a petition for di- 
vorce by the plaintiff, Frank L. Carmony. His wife, Mar- 
tha A. Carmony, denied the allegations of the petition and 
filed a cross-petition praying for divorce on the ground of 
extreme cruelty. On October 24, 1922, a decree was ren- 
dered finding against the plaintiff and granting a divorce to 
the defendant. On March 14, 1923, at the next term of 
court, the attorney for the wife produced to the court a 
certificate of marriage reciting that Frank L. Carmony 
had intermarried with another woman in Council Bluffs, 
Iowa, on March 3, 1923. The statutory six months period 
not having elapsed since the rendition of the decree, the 
court vacated and set aside the decree entered October 24, 
1922. At another and later term of court, an application 
was filed by Frank L. Carmony asking to set aside the or- 
der of March 14, 1923, and to reinstate the decree of di- 
vorce as of that date. The application recites that before 
March 14, 1928, the plaintiff remarried, believing that he 
had lawfully entered into a marriage contract; that he 
continued to live with his second wife under such marriage 
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relation, and that shortly afterwards she became pregnant, 
and is now in that condition; that he married without any 
intent to violate the laws of Nebraska and was under the 
impression that the statutory six months period had 
elapsed; that his present wife is an innocent party to this 
transaction, and unless the court reinstates the former de- 
eree the unborn child of plaintiff and his wife will be born 
out of wedlock. No notice was given of this application 
and no appearance was made by Mrs. Carmony. On Octo- 
ber 27, 1923, the application was granted and an order 
made setting aside the order of March 14, 1928, and rein- 
stating the decree of divorce as of that date. 

On December 7, 1923, a special appearance was made by 
the defendant, Martha A. Carmony, “appearing special- 
ly,” alleging that the court was without jurisdiction to make 
the latter order for the reason that the term at which the 
order was made adjourned sine die on May 5, 1923, and that. 
no notice was given defendant of the application, and that 
the final order of March 14, 1923, is in full force and effect. 
After a hearing the court found that it was without juris- 
diction to enter the order of October 27, 1923, and set aside 
the order made on that date reinstating the decree of di-. 
vorce. Plaintiff appeals. 

Within six months after the rendition of the decree, up- 
on its being called to the attention of the court that the 
party against whom the divorce had been granted had re- 
married, the court set aside the decree of divorce. This it 
had full authority to do, without notice, at the same term 
of court at which the decree was rendered. Douglas Coun- 
ty v. Broadwell, 96 Neb. 682; Bradley v. Slater, 58 Neb. 554. 
Under the divorce statute (Rev. St. 1913, sec. 1606) pro- 
viding that a decree of divorce shall not become final or 
operative until six months, except for the purpose of re- 
view, and that the “ district court may, at any time within 
said six months, vacate or modify its decree,” the court 
had the same power, after the term and before the six 
months had expired, to set aside the decree as it formerly 
had during the term before the enactment of this statute. 
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Everson v. Everson, 101 Neb. 705. When the order setting 
aside the decree of divorce was made the cause was left 
pending and the case stood upon the docket for trial. No 
further action could be taken in the matter except in the 
usual and customary method. While matters were in this 
condition, the application to set aside the order of March 
14 and to reinstate the decree of divorce was filed. This 
application or motion, being made after the term at which 
the order complained of was entered, required notice to be 
given. The only method by which the order could be dis- 
turbed was that which the statute prescribes. Comp. St. 
1922, secs. 8668, 8670, 9160. Goldenstein v. Goldenstein, 
110 Neb. 788. The order being made without notice and 
after the term was therefore made without jurisdiction. 
The divorce case is still pending, and the parties may pro- 
ceed to trial upon proper notice. While the hasty action 
of the original plaintiff and his ignorance or defiance of 
the statute have apparently worked a needless hardship and 
a wrong upon an innocent individual, this fact cannot con- 
fer jurisdiction upon a court to do that which the statute 
does not authorize. Perhaps the result of a new trial may 
aid him to legitimatize any offspring of the unauthorized 
union and thus partly atone. 
The judgment of the district court is right, and is 


AFFIRMED. 


Goop, ROSE and DEAN, JJ., dissent. 


ELMER C. BAKER V. STATE OF NEBRASKA. 
Frrep NOVEMBER 20, 1924. No. 24051. 


1. Criminal Law: WITNESSES: CREDIBILITY. It is elementary that 
where, in a criminal prosecution, the evidence conflicts in respect 
of material facts, the credibility of the respective witnesses is 
for the jury. 

2. Embezzlement: DE FACTO OFFICERS. Where a person is em- 
ployed in the office of a county treasurer and as such employee 
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performs the duties which regularly devolve upon a deputy 
county treasurer, and, by his conduct. holds himself out to the 
public as such official, but has not given the required statutory 
bond nor taken the required statutory oath, such person thereby 
becomes, and is, a deputy county treasurer de facto and is a 
county officer, and as such is liable to prosecution, in a proper 
case, for embezzlement of public money belonging to the county, 
under section 9634, Comp. St. 1922. 


3. Officers De Facto. “Where an office exists under the law, it 
matters not how the appointment of the incumbent is made, so 
far as the validity of his acts are concerned. It is enough that 
he is clothed with the insignia of the office, and exercises its 
powers and functions.” Norton v. Shelby County, 118 U.S. 425. 


4. Criminal Law: CHANGE OF VENUE: AFFIDAVITS: REVERIFICA- 
TION. Where a defendant moves for a change of venue in a 
prosecution for a felony, and it apears that the counter affida- 
vits in resistance of defendant’s motion have been verified by a 
notary public who is an attorney of record for the state, it is 
not reversible error for the court to permit such affidavits to be 
withdrawn from the files for reverification before a competent 
authority and be thereafter refiled. 


An application for a change of venue is ad- 
dressed to the sound judicial discretion of the vourt. Even 
where the existence of prejudice is shown to have once existed, it 
is not error to refuse a change of venue where it appears that 
the prejudice has subsided and a fair and impartial jury can 
be obtained. 


ASSISTANT COUNSEL. Where a county attorney requests, 
and the court appoints counsel to assist in the prosecution of a. 
felony case, a verdict will not be vacated for that reason in the 
absence of a showing which discloses that the defendant has been 
thereby prejudiced in his substantial rights. 


ERROR to the district court for Lincoln county: J. LEON- 
ARD TEWELL, JUDGE. Affirmed. 


Beeler, Crosby & Baskins, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before Morrissey, C. J., LETTON, ROSE, DEAN, 
Day, GOOD and THOMPSON, JJ. 
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DEAN, J. 

An indictment was returned in Lincoln county wherein 
Elmer C. Baker, defendant, was charged with embezzling, 
and converting to his own use, $9,853.80, the property of 
Lincoln county, while he was the duly appointed, qualified 
and acting deputy county treasurer. The jury returned a 
verdict of guilty and fixed the amount of the embezzlement 
at $4,000. Thereupon defendant was sentenced to serve a 
term in the penitentiary of not less than three nor more 
than ten years and in addition thereto a fine was assessed 
against him in the sum of $8,000 under a statute which 
requires that, where a jury finds a defendant guilty of em- 
tbezzling public money, in addition to the sentence, he shall 
‘be fined by the court in double the sum of the embezzlement 
as found by the jury. Comp. St. 1922, sec. 9634. Defend- 
ant, alleging error, has brought the record here to have it 
reviewed. 

H. E. Crandall is a county treasurer examiner. Some- 
time in April, 1923, he went to North Platte to check the 
county treasurer’s office. From his evidence it appears that 
Mr. Souder, the county treasurer, was not in the office 
when he first called, and that the defendant, ‘‘ Mr. Baker, 
was then in charge,” and that he immediately began his 
examination, but did not see Mr. Souder until “ just be- 
fore closing time that day.” He found three certificates of 
deposit issued by the ‘‘ Bank of Lincoln County at Hershey,” 
in the sum of $5,000 each, which “ran to S. M. Souder, 
treasurer,” and he ‘‘ accepted them as part of the cash.” It 
was subsequently disclosed, however, that the county trea- 
surer had no authority to negotiate for the certificates of 
deposit in question. 

Mr. Larsen is an accountant. With his assistants he made 
an investigation of the condition of the county treasurer’s 
office. He arrived at North Platte to begin work sometime 
in the last week of April and began his investigation the 
first week in May, 1923. On the evening of his arrival, 
or in the nighttime, a fire was discovered in the courthouse 
by which it was so greatly damaged that it could no longer 
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be used by the county. The search for such records as 
would assist in the investigation of the county treasurer’s 
-office was begun the third day after the fire. Some of the 
records of this office were found in piles on the floor of 
the district courtroom, “ pretty closely together ” and not 
“‘ over three or four feet apart,” in that part of the court- 
room which some witnesses designated as ‘“‘ the oil spot,’ 
a place where some sort of oil had apparently been applied 
to the documents which were discovered on the floor. The 
charred fragments of the three $5,000 certificates of de- 
posit, referred to by witness Crandall, were identified and 
are in the record. It may be noted that the county treasur- 
er’s office was located on the first floor of the courthouse, 
but the district courtroom, where the data of the county 
treasurer’s office were found, was located on the second 
floor. 

All of the data above referred to, which included more 
than 30 of defendant’s salary checks, in sums ranging from 
$83 to $150 each, with his signature indorsed thereon, and 
which were cashed by him, and over 400 exhibits. called “1 
OU” slips, and marked “IO U Receipts of E. C. Baker,” 
with his signature thereon, and also certain verifying slips 
of adding machine tape, are in evidence. The “I O U” re- 
ceipts designated sums of money, varying from $3 to $100 
each, and this money the state contends was taken, from 
time to time, from the money drawer by defendant. Some 
of the checks and “I O U” receipt exhibits, in evidence, 
were blackened and charred to some extent by the fire and 
some were apparently so thoroughly soaked with oil that 
it became necessary to run them through a wringer to ex- 
tract the oil. These checks and “I O U” exhibits for the 
most part were found in the so-called “ oil spot” upstairs 
in the district courtroom. A few exhibits more damaged 
than the rest, it was found necessary, for the purpose of the 
trial, to preserve in envelopes which are attached to the 
record. But, for the most part, the exhibits are plainly 
decipherable. Defendant’s salary checks bore the name of 
S. M. Souder over the printed designation “ County Treas- 
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urer,” and below that designation, with one exception, ap- 
peared the letter ‘‘B” just in front and to the left of the 
printed designation “‘ Deputy.” It appears that on these 
exhibits the name of “S. M. Souder” was written by de- 
fendant, and the letter “ B’”’ to designate himself, with the 
one exception noted above, was written in by defendant be- 
low the treasurer’s name and opposite the printed designa- 
tion “ Deputy ” which appeared in the check. Defendant 
testified that these salary checks were written by authority 
of the county treasurer. 

In his own behalf defendant testified that his employ- 
ment in the county treasurer’s office began in the early part 
of -919 and continued while Mr. Souder was county treasur- 
er; that at first his salary was $1,000 a year and later was 
raised to $105 a month, and subsequently, and for a greater 
part of the time, it was $150 a month; that for about three 
years of his employment he knew the combination of the 
safe in the treasurer’s office; that it was with Mr. Souder’s 
consent that he secured advancements on his salary by 
taking cash from the money drawer and placing an “I O 
U” slip therein showing the amount so taken; that such 
“IO U” slips were carried in the drawer as cash until the 
end of the month, when the remainder of his salary was 
taken from the drawer, in cash, and the “I O U”’ slips 
were thrown into the back part of the drawer in a sepa- 
rate compartment, and that, as at times happened, ‘“‘ when 
he made money outside, he would sometimes put the cash 
in the drawer and take up the slips and throw the slips in 
the back part of the drawer.” Mr. Baker denied that he 
ever at any time removed any of the “I O U”’ slips which 
represented the advancements taken from the cash drawer 
without replacing the cash item and that he did not know 
“what finally became of those accumulating receipts and 
slips and matters of that kind.” 

The contention of the state is that, after deducting de- 
fendant’s salary for the period of his employment from the 
amount of money that came into his possession during the 
same period, the remaining amount, as shown by the state’s 
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evidence and the exhibits, was over $4,000, that being the 
amount embezzled as found by the jury. But defendant in 
his brief says: “It is impossible in any way to handle the 
evidence in this case to make up the sum of $4,000.” True, 
the indictment charged defendant with the embezzlement 
of $9,853.80, and it is also true that the record does not 
show why the jury brought in a verdict against defendant 
in the sum of $4,000 when the evidence would have sup- 
ported a verdict for a larger sum. Nor is there now, in the 
present state of the record, any way by which this inscrut- 
able fact may be found out from the record before us. But 
it is sufficient if the evidence supports the verdict. And 
while the discrepancy is trifling in amount, nevertheless it 
is favorable to defendant. To be sure, in the absence of 
confession, it is to be expected that the evidence will con- 
flict. However, the issues involved questions of fact and, 
notwithstanding an able defense, it appears that the jury 
rejected the evidence of defendant and, except as to a tri- 
fling sum, they accepted as true the evidence of the state, 
and on this point it supports the verdict. 

Counsel contend that the conviction of defendant cannot 
stand in any event because, as argued, he was not a deputy 
county treasurer de jure, or de facto, until January 3, 1923, 
when he filed a bond and took an oath, and that not until 
then did he become a deputy county treasurer. Counsel 
also contend that, even if defendant was a regularly ap- 
pointed and qualified deputy county treasurer, during all 
of the period involved in this action, or if he was a de jure 
or de facto deputy county treasurer during this period, he 
did not come within the language or the meaning of sec- 
tion 9634, Comp. St. 1922, under which the indictment was 
drawn, in that he was not, as argued in the brief, “a pub- 
lic officer or other person charged by law with the collec- 
tion, receipt, safe keeping, transfer or disbursement of pub- 
lic moneys.” Section 9634, so far as applicable here, reads: 

“If any officer or other person charged with the collec-. 
tion, receipt, safe-keeping, transfer or disbursement of the 
public money or any part thereof, belonging to the state or 
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to any county or precinct, organized city or village or school 
district in this state, shall convert to his own use * * * any 
portion of the public money * * * received, controlled or 
held by him for safe-keeping, transfer or disbursement, 
* * * every such act shall be deemed and held in law to be 
an embezzlement of so much of the said moneys or other 
property as aforesaid, as shall be thus converted, * * * 
which is hereby declared to be a high crime, and such offi- 
cer or person or persons shall be imprisoned in the peni- 
tentiary not less than one year nor more than twenty-one 
years, according to the magnitude of the embezzlement, 
and also pay a fine equal to double the amount of money or 
other property so embezzled as aforesaid.” 

In the use of the word deputy it will be presumed that 
the legislature used it in its ordinary and legal sense. 1 
Bouvier’s Dictionary; Webster’s New International Dic- 
tionary. 

Sections 5064, 5065, and 5070, are a part of article 
XVIII, ch. 53, Comp. St. 1922. This chapter refers gener- 
ally to both state and county officers. Section 5064 pro- 
vides, among other things, that each county treasurer may 
appoint a deputy, for whose acts he shall be responsible, 
and from whom he shall require a bond. Section 5065 pro- 
vides that, “in the absence or disability of the principal, 
the deputy shall perform the duties of his principal per- 
taining to his own office.”” Section 5070 provides that “each 
deputy shall take the same oath as his principal.” This 
section makes no distinction as between state and county 
officers. Section 5039, Comp. St. 1922, among other pro- 
visions, contains this: ‘“ All official bonds of county * * * 
officers must be * * * made payable to the county.” 

It is clear that defendant, at all times material] to this 
action, held himself out to the public as deputy county 
treasurer and performed the duties of the office in the ab- 
sence of his principal. From his brief it appears that he 
was the only employee in the office who had “ the combina- 
tion of the money safe” and that he was the “ only one 
who could write checks.” Defendant admitted the official 
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capacity in which he served the county. Mr. L. J. Butcher, 
deputy state fire marshal, went to North Platte immediate- 
ly after the fire to make an investigation. This officer tes- 
tified that defendant told him that he had been the deputy 
county treasurer for more than four years last past. And 
the record verifies Mr. Butcher’s statement. Beginning 
with December, 1919, there are many delinquent tax noti- 
fication cards in evidence which bear this printed inscrip- 
tion: “ Office of the County Treasurer of Lincoln county, 
Nebraska. S. M. Souder, Treas. E. C. Baker, Deputy.” 
And on redemption notices and letter-heads and personal 
tax notices appear the printed names of Souder and Baker 
as treasurer and deputy, respectively. We do not think 
defendant’s contention can be upheld, in view of the law 
and of his admissions and of the facts. 

To support his argument in respect of onlAbility, de- 
fendant cites Moore v. State, 53 Neb. 831. This case is not 
in point. It appears that Moore was the auditor of public 
accounts and, as such state officer, he was charged with the 
embezzlement of certain public moneys which, by some 
means, came into his hands. In an exhaustive opinion by 
Judge Irvine, in which a judgment of conviction was re- 
versed, the writer at page 848 concludes with this obser- 
vation: ‘“ To hold that the auditor is a person charged with 
the collection, receipt, safe-keeping, transfer, or disburse- 
ment of the public money, when the law expressly forbids 
him to receive it or handle it, would certainly go beyond 
the plain import of the words of the statute, and create a 
crime by construction in the plainest violation of the law.” 
It is obvious that the Moore case does not support defend- 
ant’s argument. 

Defendant also cites State v. Meyers, 56 Ohio St. 340. In 
this case Meyers, a deputy county treasurer, was charged 
with embezzling $100 of public money belonging to the city 
of Canton which came into his possession, as alleged, by 
virtue of his office and in the discharge of his duties. In 
respect of the statute unjer which the prosecution was 
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brought the court held Meyers immune from prosecution 
thereunder and said: 

“The law goes no further than to authorize the county 
treasurer, at his pleasure, to appoint one or more deputies, 
who hold their appointment only duririg the pleasure of the 
principal, who is answerable for the proceedings and mis- 
conduct of the deputy, and may, for his own protection, 
take a bond with sureties for the faithful performance of 
the services required of the deputy; but the latter takes no 
oath of office, nor gives bond to any public authority, and is 
in no sense a public officer, but a mere agent of the treas- 
urer.”’ 

In view of the wording of the Ohio statute, and of the 
meaning placed thereon by the supreme court of that state, 
it clearly appears that the Meyers case is not in point. 

In Iowa the statute which provides for the punishment 
of public officers for the embezzlement of public money is 
substantially the same as the Nebraska statute. There is, 
however, a distinction between the Iowa statute and our 
statute in that the former contains a provision under which 
a public officer may be prosecuted, as for embezzlement, for 
such public money as may come into his hands and is, 
by such officer, “ unaccounted for.” State v. Brandt, 41 Ia. 
598. In this case Brandt, a deputy state treasurer who was 
prosecuted for embezzlement, contended that he was not a 
state officer within the meaning of the act as it then ex- 
isted, and was therefore not indictable thereunder. But 
the court expressly held that a deputy state treasurer was 
a state officer and that the law embraces an officer de facto 
as well as one de jure. Brandt’s conviction however, was 
reversed, but on another ground, namely, that the indict- 
ment against him did not charge that the public money that 
came into his hands was “ unaccounted for,” and that this 
averment in the indictment, under the facts, was required 
under section 4243 of the Revision under which the indict- 
ment was drawn. 

An accepted authority says this in respect of the status 
of deputies generally: 
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“Whether deputies appointed by public officers are to be 
regarded as public officers themselves depends upon the cir- 
cumstances and method of their appointment. Where such 
appointment is provided for by law, and a fortiori where 
it is required by law, which fixed the powers and duties of 
such deputies, and where such deputies are required to take 
the oath of office and to give bonds for the performance of 
their duties, the deputies are usually regarded as public 
officers. * * * But where the deputy is appointed merely at 
the will and pleasure of his principal] to serve some purpose 
of the latter, he is not a public officer but a mere servant 
or agent. So a special deputy employed only in a partic- 
ular case is not a public officer.” Mechem, Public Officers, 
sec. 38. McMillin v. Emery, 59 Utah, 553. 

In Norton v. Shelby County, 118 U. S. 425, this was said 
by Mr. Justice Field: 

‘Where an office exists under the law, it matters not how 
the appointment of the incumbent is made, so far as the 
validity of his acts are concerned. It is enough that he is 
clothed with the insignia of the office, and exercises its 
powers and functions.” 

“The doctrine which gives validity to acts of officers de 
facto, whatever defects there may be in the legality of their 
appointment or election, is founded upon considerations of 
policy and necessity, for the protection of the public and 
individuals whose interests may be affected thereby. Offi- 
ces are created for the benefit of the public, and private 
parties are not permitted to inquire into the title of per- 
sons clothed with the evidence of such offices and in ap- 
parent possession of their powers and functions.” 

In view of the statutes and of the authorities, and for . 
the reasons appearing herein, we conclude that defendant, 
prior to the time when he admits that he took the oath of 
office and filed the statutory bond, was the de facto deputy 
county treasurer of Lincoln county, and as such was a coun- 
ty officer, and was therefore subject to prosecution under 
section 9634, the same as one taking the oath and giving a 
bond. 
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Defendant moved for a change of venue from Lincoln 
county on the alleged ground that public sentiment was so 
adverse to him that a fair and impartial jury could not be 
obtained therein. The court overruled his motion and he 
contends that in this the court erred. 

True, the burning of the courthouse, which was charged 
in the newspaper exhibits to have been of incendiary ori- 
gin, naturally created a great deal of discussion in the 
county. An organization, composed of persons from all 
parts of the county, was formed to inquire into the facts 
pertaining to the alleged incendiarism and also to investi- 
gate the alleged unlawful expenditure of a large sum of 
public money in connection with the erection of a new court- 
house, then in the course of construction, and also to in- 
vestigate the facts in respect of the public business of the 
county generally, and in respect of alleged embezzlement 
of public money. 

In this connection it may be noted that much evidence, 
mostly in the form of affidavits, in addition to that of de- 
fendant, and also many newspaper clippings, mostly from 
county papers, are in the record, and in support of de- 
fendant’s motion, and these were introduced to show the 
existence of a general ‘hostility to defendant which was al- 
leged to exist in Lincoln county. But the state filed many 
counter affidavits which tended to prove the contrary. The 
contrary also fairly appears from the voir dire examina- 
tion of the jurors at the trial, which occurred long after the 
events referred to in the exhibits. The record before us, 
altogether aside from the transcript and the exhibits, con- 
sists of more than 2,000 pages. We cannot of course re- 
produce the evidence on this point in the space that should 
be allotted to this opinion. But from an examination of the 
affidavits introduced by defendant, and the counter affida- 
vits introduced by the state, we conclude that, as hereinaf- 
ter pointed out, this assignment of alleged error is not ten- 
able. It may be observed that the state alleges, and it is not 
denied by defendant, that only two indictments were return- 
ed against him, while approximately 140 indictments were 
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returned against Mr. Souder, and, in the excerpts from the 
newspapers, and in the affidavits, it appears that the ref- 
erences to defendant are negligible as compared with the 
references to his principal. And, after defendant was in- 
formed against, approximately six months elapsed before 
his trial came on. During this interval, he was at liberty 
under bond. So that, it is reasonable to believe, there was 
time for such adverse public sentiment, as may once have 
existed, to subside so far as such sentiment might have 
prejudicially affected defendant in the selection of a jury. 

Defendant also assigns as reversible error the fact that 
a large part of the counter affidavits which were filed by 
the state, in resistance of defendant’s motion for a change 
of venue, were originally verified by the respective affiants 
before notaries public who were counsel for the state. When 
the court’s attention was directed to this fact many of the 
affidavits, so verified, were permitted to be refiled after 
being reverified before a notary public against whom this 
statutory inhibition did not exist. Comp. St. 1922, secs. 
8633, 8879, 8884; Horkey v. Kendall, 53 Neb 522. It will 
not be presumed that the court would, or that it did, con- 
sider affidavits which were verified by counsel for the state, 
and particularly where, as in the present case, the counter 
affidavits which were subsequently verified, before compe- 
tent authority, were sufficient in substance to overcome 
those filed by defendant. 

Defendant admits that on the voir dire examination the 
prospective jurors, in substance, stated that if accepted as 
jurors they could hear the evidence and render a verdict 
the same as though they had not before heard anything 
about the case. The argument is that, regardless of the 
fact, such qualification was practically extorted from the 
proposed jurors because of adverse public sentiment. Sure- 
ly it is not to be presumed that the multitude of citizens 
who were brought before the court and subjected to a 
searching voir dire examination so stultified themselves! 
Anyhow, in view of defendant’s admission, a reviewable 
assignment of alleged error is not presented to us on this 
feature of the case. 
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It has been often said that an application for a change 
of venue is addressed to the sound judicial] discretion of the 
‘court. Even where the existence of prejudice is shown to 
have once existed, a change of venue will not be granted 
where it appears that the prejudice has subsided and a fair 
and impartial jury can be obtained. 16 C. J. 203, sec. 306, 
206, sec. 308. And it has come to be elementary that a mo- 
tion for a change of venue, in a criminal prosecution, is 
addressed to the sound judicial discretion of the court, and 
in the absence of an abuse of such discretion in the court’s 
ruling, the verdict will not be disturbed. Goldsberry v. 
State, 66 Neb. 312; Simmons v. State, 111 Neb. 644. Prej- 
udicial error has not been shown in this assignment of 
alleged error. 

We have examined the instructions given by the court, 
to which defendant excepts, and also the instructions ten- 
dered by defendant, and refused, and upon which several 
rulings defendant seeks to have the verdict vacated and 
the judgment reversed. But we do not find that prejudi- 
cial error appears in the rulings of the court thereon. We 
deem it sufficient to say that the instructions, as a whole, 
which were given by the court of its own motion, when 
considered together, seem fairly to reflect the law applic- 
able to the facts. It also appears that in the given instruc- 
tions the substance of such of defendant’s requested in- 
structions, as properly state the law, are sufficiently in- 
corporated. 

Defendant contends that the court erred in appointing 
Mr. William E. Shuman as counsel to assist the county at- 
torney. in the prosecution, on the ground that he had taken 
part in developing certain facts upon which the prosecution 
is in part based. But we are unable to find anything in the 
record growing out of such appointment which seems prej- 
udicially to affect the substantial rights of the defendant 
and which should cause a vacation of the judgment. This 
appointment was requested by the county attorney, as pro- 
vided by statute, and was addressed to the sound judicial 
discretion of the tria] court, Comp. St. 1922, sec. 4916. An 
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abuse of such discretion does not appear and, in view of 
the record before us, we find that prejudicial] error cannot 
be based thereon. Exceptions are also taken to the over- 
ruling of defendant’s plea in abatement, upon which evi- 
dence was submitted to the court, and to the overruling by 
the court of defendant’s demurrer to the information, but 
reversible error does not appear in the ruling of the court 
in respect of these assignments. 

Reversible error has not been shown. The judgment is 
therefore 

AFFIRMED. 


Note—Crimina] Law, 16 C. J. secs. 306, 308, 322, 2291, 
2292; District and Prosecuting Attorneys, 18 C. J. sec. 81; 
Embezzlement, 20 C. J. sec. 46—Officers, 29 Cyc. pp. 1392, 
1393. 


Lucius B. PHELPS, APPELLEE, Vv. SNOW E. WILLIAMS ET AL., 
APPELLANTS. 


FILED NOVEMBER 20, 1924. No. 22908. 


1, Bills and Notes: INNOCENT HOLDERS. Where the payee of a nego- 
tiable promissory note, before maturity, in the usual course of 
business indorses and delivers it to a third person as collateral 
security for an usurious loan, the mere fact that such third 
party contracted for usurious interest will not deprive 
him of the character of an innocent holder. 


: QUESTION FoR JuRyY.. In an action on a nego- 
tiable promissory note by an indorsee, the question as to 
whether plaintiff is an innocent holder in due course, where the 
evidence is in conflict, is one of fact for the jury. 


3. Appeal: IssugS. Where both parties to an action have assumed 
that their pleadings present a certain issue, and the case is tried 
and judgment entered upon such assumption, neither party can, 
for the first time on appeal, question the fact as to whether such 
issue was raised by the pleadings. 


4, Harmless Error. The giving of an erroneous instruction is 
not ground for reversing a judgment unless prejudicial to the 
rights of the complaining party. 
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APPEAL from the district court for Franklin county: 
WILLIAM A. DILWORTH, JUDGE. Affirmed. 


George J. Marshall, for appellants. 
George Losey, contra. 


Heard before Morrissrty, C. J., LETTON, ROSE, DEAN, 
GOOD, and THOMPSON, JJ. 


GooD, J. 

October 10, 1920, Snow E. Williams and P. A. Williams 
executed and delivered to Harry Newman their promissory 
note for $10,000, due one year after date. December 4 fol- 
lowing, Harry Newman indorsed and pledged this promis- 
sory note to Lucius B. Phelps as collateral security for a loan 
of $19,250, evidenced by the note of said Newman. Phelps, 
indorsee, brought this action against Snow and P. A. Wil- 
liams to recover upon the promissory note given by them. 
Plaintiff alleged that he purchased the note for value and 
before maturity. The defendants admitted the execution 
of the note, and alleged want of consideration; that the 
note was obtained by false and fraudulent representations 
of Newman, the payee; denied that plaintiff purchased the 
note for value; denied the indorsement by Newman; and 
alleged that plaintiff had notice, prior to its delivery to him, 
that there was no consideration given for the note, and fur- 
ther alleged that plaintiff had received and holds money and 
property from Newman, the payee and indorser, to an 
amount largely in excess of the amount of the note which 
was received by plaintiff in payment and satisfaction of 
Newman’s indebtedness to plaintiff, and that thereby the 
note has been fully paid and discharged. Plaintiff had a 
verdict and judgment thereon, and defendants appeal. 

Defendants contend that the undisputed evidence shows 
that there was no consideration for the note; that it was 
was obtained by fraud; that plaintiff is not a holder in due 
course; and that the court erred in not sustaining their mo- 
tion for a directed verdict. As to whether plaintiff had ac- 
tual notice of any defense to the note at the time he took 
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it as collateral security, the evidence is in conflict and pre- 
sents a question of fact for the determination of the jury. 
The evidence does disclose that the loan by plaintiff to 
Newman, for which the note in suit is pledged as security, 
was an usurious loan, and defendants assert that this fact 
deprives the plaintiff of the character of an innocent hold- 
er. Several cases are cited as sustaining this view, but an 
examination of the authorities cited discloses that they 
were based upon statutes which made usurious loans ab- 
solutely void. Under such a statute, plaintiff could not col- 
lect anything from Newman upon the loan, and of course 
could not maintain an action upon collateral security when 
nothing was due upon the principal obligation. However, 
such is not the law in Nebraska. The effect of usury in 
this state is only to deprive the usurer of any interest. The 
evidence in the instant case shows that Newman received 
$17,500 in money, so that plaintiff, in a suit against New- 
man, would have been entitled to recover that amount. Fur- 
thermore, in this state, usury as a defense “is personal to 
the borrower and his sureties and privies.” Cheney v. Dun- 
lap, 27 Neb. 401. While the defendants are not pleading 
usury as a defense, they are seeking to take advantage of 
the fact that there was usury in the contract between plain- 
tiff and Newman. 

This court has held in Palmer v. Carpenter, 53 Neb. 394: 

“ Where one executes his negotiable note payable to the 
order of a debtor and delivers it to him as an accommoda- 
tion, and the debtor indorses and delivers the note to his 
creditor in payment of a usurious note due the creditor 
from the debtor, such accommodation note is not a renewal 
of the usurious note, and, in a suit on the accommodation 
note against the maker, he cannot interpose, as a defense 
thereto, the usurious contract existing between the creditor 
and debtor.” 

That the transaction between plaintiff and Newman was 
usurious does not, as a matter of law, establish the want of 
‘collateral security. Whether plaintiff was a holder for 
good faith in plaintiff in taking the note in controversy as 
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value in due course, without notice of infirmities, was sub- 
mitted to the jury and their finding upon that point is con- 
clusive. 

Defendants urge that plaintiff did not plead that he was. 
an innocent holder for value, but the record discloses that 
evidence of both parties was received upon that question, 
and the case was tried as though it were an issue. Where 
both parties to an action have assumed that their pleadings 
present a certain issue, and the case is tried and judgment 
entered upon such assumption, neither party can, for the 
first time on appeal, question the fact whether such issue 
was raised by the pleadings. Auld v. Walker, 107 Neb. 676. 

Defendants urge that the evidence shows that Newman’s 
note to plaintiff had been paid by the transfer to him by 
Newman of money and property to an amount greater than 
that due upon Newman’s obligation. The evidence shows 
that Newman, after giving his note, transferred to a. 
brother of plaintiff, as further security for his note, certain 
real estate and assigned a lease, but this was transferred 
as collateral security to the loan, and not in payment of it. 
The amount collected on the lease and as income from the 
real estate did not equal the expense incident to the care of 
the real estate. The transfer, under such circumstances, of 
course did not operate to extinguish the debt from Newman 
to plaintiff, nor operate to discharge the defendants’ note 
held as collateral. 

Complaint is made of the giving and refusal of certain 
instructions. We have carefully examined the instructions 
complained of and find that they were far more favorable 
to defendants than they were entitled to, and, while they 
may have been erroneous in some respects, the error was 
favorable to the defendants, rather than to plaintiff. That 
an instruction is erroneous is no ground for reversal unless 
prejudicial to the rights of the complaining party. The 
instructions requested by defendants and refused would 
have practically taken the case from the jury and were 
properly refused. 
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We find no error in the record prejudicial to the defend- 
ants. The judgment of the district court is 


AFFIRMED. 


Note—See Bills and Notes, 8 C. J. secs. 701 (1926 Ann.), 
1876; Appeal and Error, 3 C. J. sec. 623; 4 C. J. sec. 30138. 


The following opinion on motion for rehearing was filed 
February 17, 1925. Former judgment of affirmance va- 
cated, and judgment of district court reversed. 


Bills and Notes: INNOCENT PURCHASER. Where, in an action on a 
promissory note, the law imposes on the plaintiff the burden of 
proving that he acquired title to the note without notice of de- 
fense, and the transaction by which he acquired title was con- 
ducted by his agent, it is necessary to prove that such agent was, 
at the time, without notice of defense. 


Heard before Morrissey, C. J., DEAN, Day, Goon, 
THOMPSON, and EVANS, JJ. 


Goop, J. 

An opinion was heretofore adopted in this case, ante, 
p. 667, where a general statement of facts may be found. 
On motion for rehearing the case has been reargued and 
resubmitted. We are satisfied with the holding in our for- 
mer opinion, save in the respects -hereinafter pointed out. 

The action is one on a promissory note brought by the 
indorsee against the makers. Plaintiff took the note in 
question from the payee as collateral security for an 
usurious loan to him. There is evidence tending to show 
that the note was procured from the makers by the payee 
without consideration and through fraud. Therefore, in 
order to recover, it is incumbent upon plaintiff to prove 
that he became the holder of the note in due course. for 
value, and without notice of infirmity. In our former opin- 
ion we held, in effect, that the evidence upon this point was 
in conflict, and that the matter was properly submitted to 
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the jury and its verdict was conclusive. One phase of the 
case was overlooked. 

The evidence as to whether plaintiff personally had any 
knowledge of the defense to the note was in conflict, but the 
evidence discloses that in the negotiations for the loan 
from plaintiff to the payee, Newman, for which the note in 
question was taken as collateral, C. J. Phelps, a brother of 
plaintiff, and acting as his agent and attorney. conducted 
the entire transaction. It is evident that if the agent who 
conducted the transaction resulting in acquiring title to the 
note had knowledge of the defense, such knowledge would 
be attributable to his principal. Under the circumstanées, 
it was not only incumbent on plaintiff to prove that he had 
no personal knowledge of the defense to the note, but it was 
likewise incumbent upon him to prove that his brother who 
acted as his agent in acquiring title to the note was also 
without notice of any defense to the note. On this question 
the record is practically silent. 

It follows that plaintiff has not carried the burden that 
the law imposes upon him, and for this reason the judg- 
ment of the district court must be reversed. 

Our former opinion, in so far as it affirms the judgment 
of the district court, is vacated, and the judgment reversed 
and cause remanded for further proceedings. 

REVERSED. 


a 
D. S. ROGERS, APPELLANT, V. FRED E. BODIE, APPELLEE. 
FILED NOVEMBER 20, 1924. No. 22916. 


Courts: ERRoR TO CoUNTY CouRT. Where a judgment of a county 
court is reversed by a district court in a proceeding in error, 
on other than jurisdictional grounds. the district court should 
retain such cause for trial on the merits. 


APPEAL from the district court for Johnson county: 
JOHN B. RAPER, JUDGE. Affirmed. 


F. C. Radke and L. C. Chapman, for appellant. 
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Rogers v. Bodie. ° 


Jay C. Moore, contra. 


Heard before MORRISSEY, C. J., ROSE, DEAN, GOOD and 
THOMPSON, JJ. 


Goop, J. 

This is an action in. replevin originally begun in the 
county court, where judgment was rendered for plaintiff. 
Defendant prosecuted error to the district court, in which 
court he appears as plaintiff in error, while plaintiff ap- 
pears as defendant in error. For convenience, plaintiff in 
error will be referred to as defendant, and defendant in 
error as plaintiff. In the district court the petition in 
error was sustained, and the case set down for trial on its. 
merits. 

The district court granted leave to plaintiff to file a new 
affidavit and petition. Defendant objected to the district 
court setting the case down for trial on its merits and to 
the filing of a new petition and affidavit for replevin, and 
refused to further plead. Thereupon, a trial was had with- 
out the intervention of a jury, which resulted in a judg- 
ment for the plaintiff. Defendant appeals. 

Defendant insists that in his petition in error from the 
county court the only grounds of error alleged went to the 
jurisdiction of the court over the subject-matter and the 
_person of the defendant, and that when the district court 
sustained the petition in error it was without jurisdiction 
to retain the case for trial on its merits. This is the only 
question presented. 

An examination of the petition in error filed in the dis- 
trict court shows that other errors were alleged than those 
going to the jurisdiction of the court. That the verdict of 
the jury was contrary to law and that the judgment of 
the court was contrary to law were among the assignments. 
An examination of the transcript discloses that the verdict 
and judgment in the county court were not in the form re- 
quired by the statute and were clearly erroneous. The record 
further discloses that a petition and affidavit for replevin 
were filed in the county court and a replevin summons issued 
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and personally served on the defendant. While the petition 
and affidavit for replevin are far from being models of ex- 
cellence, they were sufficient to give the court jurisdiction 
of the subject-matter, and the service of the summons upon 
the defendant gave the court jurisdiction over his person. 
The journal entry of the district court sustaining the peti- 
tion in error does not show the grounds on which the order 
was based. Since there was manifest error in the record 
other than the jurisdictional ones alleged, and the record 
did not disclose that there was a want of jurisdiction in 
the court either over the person of the defendant or of the 
subject-matter, it wil] be presumed that the district court 
sustained the petition in error upon the ground of the er- 
rors that were apparent upon the record. We further think 
that it is manifest that the trial court must have sustained 
the petition in error on grounds other than jurisdictional 
ones, else it would not have retained the case for trial on 
the merits. 

Section 9136, Comp. St. 1922, provides in part: “When 
the proceedings of a justice of the peace are taken on error, 
to the district court, * * * and the judgment of such jus- 
tice shall be reversed or set aside, the court shall render 
judgment of reversal, and for the costs that have accrued 
up to that time, in favor of the plaintiff in error, and award 
execution therefor; and the cause shall be retained by the. 
court for trial and final judgment, as in cases of appeal.” 

This court in Maryott & McHurron v. Gardner, 50 Neb. 
320, 322, said: “The statute does not expressly provide that 
in case an error proceeding is prosecuted to a district court 
from a county court and the judgment of the latter court 
reversed, the district court may retain the case for trial; 
nor is there any provision of the statute requiring such 
case to be remanded; but section 26, chapter 20, Compiled 
Statutes, provides: ‘In civil actions brought under the pro- 
visions of this chapter (probate courts) either party may 
appeal from the judgment of the probate court or prosecute 
a petition in error, in the same manner as provided by law 
in cases tried and determined by justices of the peace.’ 
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Construing these two statutes together, we think that 
where a judgment of a county court is reversed by a dis- 
trict court in a proceeding in error the district court may 
retain such case for trial.” 

Under this authority, it was proper for the district court 
to set the case down for trial upon its merits. No error is 
found in the proceedings had in the district court. The 
judgment is 

AFFIRMED. 


CATHERINE DOUGHERTY ET AL., APPELLANTS, V. A. L. WHITE, 
APPELLEE. 


FILeD NOVEMBER 20, 1924. No. 22922. 


1. Homestead. The homestead character of the family home, title 
to which is in the husband. is not divested because the wife 
obtains a divorce and. with the children, removes from the home, 
while the divorced husband alone continues to occupy the prop- 
erty as a homestead. 


ABANDONMENT. A divorced husband, living alone in 
the former family home, which was exempt as a homestead, 
rented a part thereof and, becoming ill, left the home and went 
to that of a neighbor, where he could have proper care and at- 
tention, and there remained for three or four months, until his 
illness terminated in death. Held, that such circumstances do 
not show abandonment of the homestead. 


DESCENT. If a divorced husband dies possessed of a 
homestead, which was selected from his separate property, it 
vests on his death in his heirs or devisees, and is not subject to 
the payment of any debt or liability contracted by or existing 
against him previous to or at the time of his death, except such 
as exists or has been created under the provisions of the home- 
stead law. 


4. Judgment: Review. On the death of a judgment debtor, the 
judgment should be revived against the representatives of the 
decedent whose property rights would be affected by the revivor. 
If the revived judgment would affect only persona! property in 
the hands of the executor or administrator, the revivor may be 
against him alone, but if intended to be a lien on or affect title 
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to real property, which on his death passed to his heirs or 
devisees, then it should be revived against the heirs or devisees. 


5. Execution: Revivor. After the death of a judgment debtor, 
an execution cannot be lawfully issued and levied on the real 
estate, of which he died seised, until the judgment has been 
revived against the persons who took title to the real estate 
either by operation of law or as devisees. 


6. Quieting Title: OccUPYING CLAIMANTS: IMPROVEMENTS. An 
occupying claimant of land who, while in possession thereof 
under bona fide claim of title, places improvements thereon is 
entitled, on surrender of the premises to the rightful owner, to 
be reimbursed to the extent that his improvements have en- 
hanced the value of the land. 


REIMBURSEMENT. An occupying claimant of 
land wiki: while in possession thereof under bona fide claim of 
title, discharges and pays existing liens and taxes thereon is 
entitled, on surrender of the lands to the rightful owner, to be 
reimbursed for the amount of liens and taxes so paid, together 
with interest from the time of their payment. 


APPEAL from the district court for Dakota county: GUY 
T. GRAVES, JUDGE. Reversed, with directions. 


Kingsbury & Hendrickson, for appellants. 
W. V. Steuteville, and J. J. McCarthy, contra. 


Heard before MORRISSEY, C. J., ROSE, DEAN, GOOD and 
THOMPSON, JJ. 


Goon, J. 

This is an action to quiet title to a quarter section of land 
in Dakota county and for an accounting for rents and prof- 
its. : 

Plaintiffs are the children of Bernard Mahon, who died 
intestate in 1903, owning the land in question. The land 
was sold in January, 1904, under an execution on a judg- 
ment obtained against Mahon in his lifetime, and which 
after his death was revived as against his administrator 
before the execution issued. Defendant claims to be the 
owner of the land by mesne conveyances from the pur- 
chaser at the execution sale. Plaintiffs claim that the exe- 
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cution sale was void, first, because the judgment was never 
revived against them as the heirs of Mahon; second, be- 
cause the judgment was dormant, no execution having been 
issued for more than five years after its rendition; and, 
third, because the land was a homestead and not subject to . 
sale on execution. Defendant asserts that the revival of the 
judgment against the administrator was all that the law re- 
quired, and that, the execution having been issued within 
five years after the revivor as against the administrator, 
the judgment was not dormant, and charges that Mahon 
in his lifetime had abandoned his homestead and that the 
sale under the execution vested a good title in the purchas- 
er. A trial of the issues resulted in a decree for defendant. 
Plaintiffs appeal. 

We will first consider whether the land was, in fact, a 
homestead at the time the execution issued. The record 
discloses that Mahon, with his wife and children, had re- 
sided upon the farm as their homestead for many years. In 
1903 Mahon’s wife obtained a divorce and was awarded © 
the custody of the children and a judgment for $2,800 ali- 
mony. Prior to the decree she, with her children, had left 
the home and was residing with her parents. After the de- 
cree was en*tered Mahon continued to reside on the land for 
some time, when he became ill and went to the home of a 
neighbor, where he died some three or four months later. 
Previous to his removal, he had rented a part of the farm, 
but retained the buildings and lived thereon. When he went 
to the neighbor’s home because of his illness, he left in the 
house and on the farm his personalty, and, some time 
after he left, the persona] property, or at least the live stock 
and some of the other personal property, was removed from 
the premises; by whom or at whose direction is not dis- 
closed. There is nothing in the record to indicate whether 
Mahon, when he went to the neighbor’s home while ill, in- 
tended to abandon the homestead, or whether he intended 
to return. We have the bare fact that he was ill and per- 
haps knew that he was in a critical condition and was not 
likely to live long, and while in this condition he went to 
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the neighbor’s home where he could have proper care and 
attention. 

Do these facts show an abandonment of the homestead? 
It has always been the policy of this court, as well as of 
courts generally, to give a liberal construction to the home- 
stead law for the purpose of protecting and preserving the 
home for those who would be benefited by its provisions. 
The law is settled that, where a husband and wife reside 
upon a homestead and the wife dies, the homestead char- 
acter of the land continues and the surviving husband, al- 
though he may have no ¢hildren or dependents residing 
with him, may still retain the homestead as such. Palmer 
v. Sawyer, 74 Neb. 108; Dorrington v. Myers, 11 Neb. 388; 
Galligher v. Smiley, 28 Neb. 189. The same rule obtains 
where the marriage relation has been dissolved by decree 
of court. : 

In this case, although the marital relation was dissolved, 
the husband was still liable for the support of his minor 
children. He was still, in law, the head of a family and 
was entitled to claim a homestead right, and that right con- 
tinued until his death unless, by his voluntary act, he 
abandoned the homestead. Mahon had no other real es- 
tate which he could claim as his home. There is nothing 
in the record to indicate that it was his purpose to aban- 
don his homestead. The fact that, when ill and with no 
one to care for him at his home, Mahon sought another 
place where he could have care does not evince a purpose 
to abandon the homestead. Suppose that Mahon, instead 
of going to a neighbor, had gone to a hospital for medical 
care and treatment. Would it be seriously urged that such 
an act on his part would work an abandonment of his home- 
stead? It would certainly be a very harsh rule that would 
so hold and would not be in keeping with the legislative pur- 
pose as interpreted by judicial opinion. In our opinion, he 
did not abandon his homestead. Our statute provides: 

‘““If the homestead was selected from the separate prop- 
erty of either husband or wife, it vests on the death of the 
person from whose property it was selected, in the survivor, 
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for life, and afterwards in decedent’s heirs forever, sub- 
ject to the power of the decedent to dispose of the same, 
except the life estate of the survivor, by will.” Comp. St. 
1922, sec. 2832. 

The trial court seems to have adopted the view that be- 
cause, at his death, Mahon left no spouse surviving, there- 
’ fore the heirs could not take the homestead divested of any 
liens for the debts of the decedent. in this we think the 
court erred. It would be a strange rule that where the hus- 
band died, leaving a wife surviving, she could take the 
property for her lifetime and then his heirs would take 
it, absolutely free from debt, and, because he left no spouse 
surviving, they would be cut off from any right to the home- 
stead. Such is not the intention of the statute. The chil- 
dren of Bernard Mahon, on his death, succeeded to his 
homestead right in the premises.. 

It appears from the record that the judgment on which 
the execution sale was had was rendered on July 21, 1898, 
before a justice of the peace, and on March 1, 1899, a tran- 
script thereof was filed in the office of the clerk of the dis- 
trict court. On November 10, 1903, the judgment was re- 
vived as against the administrator of Mahon, and notice 
of the revivor proceedings was not given to the plaintiffs, 
who are the children and heirs of Mahon. . 

Section 8981, Comp. St. 1922, provides: “If either or 
both the parties die after judgment, and before satisfac- 
‘tion thereof, their representatives, real or personal, or 
both, as the case may require, may be made parties to the 
same, in the same manner as is prescribed for reviving 
actions before judgment; and such judgment may be ren- 
dered and execution awarded as might or ought to be given 
or awarded against the representatives real or personal, 
or both, of such deceased party.” 

Section 8978, Comp. St. 1922, relating to the revival of 
actions before judgment, provides: ‘‘ Upon the death of 
a defendant in an action, wherein the right, or any part 
thereof, survives against his personal representative, the 
revivor shall be against him; and it may also be against 
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the heirs or devisees of the defendant, or both, when the 
right of action, or any part thereof, survives against them.” 

The precise question here involved seems not to have been 
heretofore determined by this court, but there have been 
actions before this court in which there have been decisions 
bearing upon it. In Urlau v. Ruhe, 63 Neb. 883, it is held: 
“When a party to an appellate proceeding dies. and his in- 
terest in the litigation passes to his heirs, the heirs are nec- 
essary parties to the proceeding.” That was an action for 
the foreclosure of a real estate mortgage where one of the 
mortgagors died before the litigation was terminated, and 
it was there determined that the heirs were necessary par- 
ties to the litigation, and that it should be revived as against 
them. 

In Vogt v. Binder, 76 Neb. 361, it is held: ‘“ Proceedings 
to revive a judgment should not be had in the name of an 
administrator, except where the administrator has succeed- 
ed to the rights of the decedent.” 

And in Rakes v. Brown, 34 Neb. 304, it is held: ‘On 
the death of an intestate his lands immediately descend to 
his heirs subject to the right of possession by the adminis- 
trator, pending administration, and to his power to sell 
the real estate to pay the debts of the estate, in case the 
personal property is insufficient for that purpose. 

‘““ Where, pending an action to set aside a deed to real es- 
tate, and to quiet title, the plaintiff dies intestate, the action 
may be revived and continued in the names of the heirs at 
law of such deceased person.” 

In Currier v. Teske, 98 Neb. 660, it is held: ‘‘ In an action 
brought after her death to foreclose a mortgage given by 
the wife in her lifetime, the rights of her son and sole heir 
were not affected by the proceedings, since he was not made 
a party to the action.” It is true that in these actions the 
question under consideration was the revival of judgments 
directly affecting real estate and did not relate to actions 
for a money judgment. 

In 1 C. J. 232, sec. 489, it is said: ‘‘ On the death of the 
owner of land pending a suit to enforce a lien thereon, the 
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suit should as a rule be revived or continued against his 
heirs or devisees, and not against his personal representa- 
tives.” -In 1 R. C. L. 26, sec. 18, it is said: ‘‘ If the action 
involves real and personal property, it should be revived 
against both the personal representatives and the heirs.” 
The rule is also similarly stated in 1 C. J. 232, sec. 491. 

In Erwin’s Lessee v. Dundas, 4 How. (U. S.) *58, *76, 
it is said: “ This series of cases, coming down from the 
earliest history of the law on the subject, and the reasons 
assigned in support of them, necessarily lead to the result— 
and which has also been confirmed by express decision in 
all courts where the authority of the common law prevails 
—that an execution issued and bearing teste after the death 
of the defendant is irregular and void, and cannot be en- 
forced either against the real or personal property of the 
defendant, until the judgment is revived against the heirs 
or devisees in the one case, or personal representatives in 
the other.” 

In Mitchell v. St. Maxent’s Lessee, 4 Wall. (U. S.) 237, 
242, it is said: ‘“‘ The writ of fieri facias on which Mitchell 
rests his title, was tested after the death of St. Maxent; 
and, according to a familiar rule of the common law, it was 
therefore void. The death of a defendant, before the teste 
of an execution, compels the plaintiff to sue out a writ of 
scire facias, ‘for the alteration of the person altereth the 
process.’ The heirs, devisees, and terre-tenants of the de- 
ceased must have notice before an execution can regularly 
issue, for they are the parties in interest, and should have 
an opportunity to interpose a defense, if any they have, to 
the enforcerrient of the judgment.” 

In Helm v. Darby’s Adm’r, 3 Dana (Ky.) *185, it is held 
that Iands devised to an executor for the payment of the 
testator’s debts are equitable assets which a creditor can 
reach only through the aid of a court of equity and are not 
subject to execution on a judgment against the executor. 

We think a fair construction of our statute, above quoted, 
in view of the decisions of this and other courts, requires 
that the revivor should be against the representatives of 
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the deceased person whose property rights would be affect- 
ed by the revivor. If the revivor would affect only the 
personal property in the hands of the administrator, then 
_ it may be revived as against him, but, if it is intended to 
affect real property which passed, on the death of the judg- 
ment debtor, to his heirs, then it should be revived against 
such heirs at law, and, if the judgment is to affect, or does 
affect, both personalty and real estate, then it should be 
revived against both the personal representatives and the 
heirs. In the instant case, the revivor was not against 
the heirs at law of Mahon, and yet it was the real property 
which descended to them that is sought to be affected and 
taken under the execution, and under a judgment to which 
they were not a party and of which they had no legal notice. 

It necessarily follows that when the execution issued 
there was no judgment that was binding upon these plain- 
tiffs, and the sale ot their land on execution under the judg- 
ment was without warrant of law and absolutely void. Ti- 
tle, therefore, did not vest in the purchaser, nor could his 
grantee acquire a good title from him. The plaintiffs are 
entitled to have the title to the land quieted in them upon 
the conditions hereinafter stated. 

Plaintiffs are also entitled to an accounting for rents and 
profits, except in so far as such claim may be barred by 
the statute of limitations, but, if it appears that the rental 
value has been increased or enhanced by reason of the im- 
provements placed on the premises by defendant, then he 
should not be held for any part of the increased rental val- 
ue caused by the improvements. Each plaintiff, who had 
attained the age of majority more than four Years before 
the action was commenced, is limited to one-sixth of the 
rents and profits for a period, commencing four years be- 
fore the action was begun and ending with the date of the 
decree to be hereinafter entered; and each plaintiff, who 
has attained majority since a date four years ante-dating 
the commencement of the action, is entitled to recover one- 
sixth of the rental value of the premises for the entire pe- 
riod during which defendant has been in actual possession. | 
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Defendant went into possession under a deed claiming as 
owner, and is in the position of an occupying claimant. 
During the period of his possession he has improved the 
premises by the erection of a house, barn, fences, windmill 
and well, and has paid and he or his predecessors in title 
have discharged certain liens, namely, a mortgage and a 
judgment for alimony, the latter being a lien on the land, 
notwithstanding that it was a homesteaa. Best v. Zutavern, 
53 Neb. 604; Fraaman v. Fraaman, 64 Neb. 472; Miller v. 
Miller, 101 Neb. 405. Under these circumstances, the de- 
fendant is entitled to be reimbursed for the items of taxes 
and liens discharged in the full amount thereof, together 
with interest at 7 per cent. upon each item from the date 
it was paid. Defendant is also entitled: to be reimbursed 
for the improvements placed upon the premises to the 
amount that such improvements enhance the value of the 
real estate at the time decree shall be entered. Should the 
amount for which defendant is entitled to be reimbursed 
exceed the amount for which he is liable for rents and prof- 
its, then title should be quieted in plaintiffs, on condition 
of their paying to defendant such excess. 

The judgment of the district court is reversed and the 
cause remanded, with directions to permit the taking of 
additional testimony, if desired; to take into account the 
rents and profits and the payment and discharge of taxes 
and liens, together with the enhanced value of the premises 
by reason of improvements, and to enter a decree in ac- 
eordance with the views herein expressed. 


REVERSED. 


Note—See Abatement and Revival, 1 C. J. secs. 489, 491; 
Executions, 23 C. J. sec. 146; Homesteads, 29 C. J. secs. 
346, 359, 492 (1926 Ann.); Improvements, 31 C. J. sec. 
51; Judgments, 34 C. J. sec. 1014—Quieting Title, 32 Cyc. 
p. 1383. 
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CaRL D. QUINTON V. STATE OF NEBRASKA. 
FILED NOVEMBER 20, 1924. No. 24009. 


1. Criminal Law: APPOINTMENT OF PRosECcUTOR. The appointment 
of an attorney to take the place of a disqualified county attorney 
under section 4917, Comp. St. 1922, rests in the sound discretion 
of the court, and its action in reference thereto is not error, 
unless an abuse of discretion is found. 


PLEA IN ABATEMENT: DENIAL OF JURY TRIAL. A denial 
of a jury trial upon an issue of fact tendered by a plea in abate- 
ment is not reversible error in a case where the record fails to 
disclose that the prisoner was in some manner prejudiced there- 
by. Bolln v. State, 51 Neb. 581. 


PLEA IN BAR: WaAIveR. Under the facts in this case 
the plea in bar is a waiver of all matters which might have been 
or which were raised by the plea in abatement. 


JUDGMENT: NUNC PRO TUNC ENTRY. A court may on 
its own motion, when the facts are within the knowledge of the 
presiding judge, enter of record a nunc pro tunc judgment, even 
at a subsequent term. 


DENIAL OF JURY TRIAL. When a demurrer is inter- 
posed and properly sustained to a plea in bar, and the defendant 
elects to stand on the record thus made, it is not error to deny 
a jury trial on such plea. 


DISCHARGE oF JuRY. If, during the trial of a criminal) 
case, the court considers that a juror is unfit by reason of 
prejudice which was not disclosed on voir dire examination, and 
for that reason discharges the jury without prejudice to the 
prosecution, defendant is not thereby acquitted. 


HARMLESS Error. The court on its own motion gave an 
instruction to the jury, in which it quoted a section of the statute 
not applicable to the issues being tried. But. as it is found that 
the instruction did not prejudically affect the substantial rights 
of defendant, the giving of such instruction was not reversible 
error. 


: NEw TRIAL. Where in apt words one is charged with a 
crime, trial had to a jury, and the verdict against the defendant 
is the only one which was warranted by the evidence of defend- 
ant, voluntarily given, as in this case, a new trial should not 
ordinarily be granted. 


INSTRUCTIONS: CORRECTIONS. A trial court should not 
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make any correcticn in its instructions to the jury after the 
same have been delivered and the jury have retired for deliber- 
ation, unless the jury and interested parties be first called into 
court for that purpose. But the making of the correction is not 
ground for reversal, ordinarily, unless found to be prejudicial to 
the person complaining. : 


ERROR to the district court for Cass county: ALEXANDER 
C. TROUP, JUDGE. Affirmed. 


Paul Jessen, D. W. Livingston and A. L. Tidd, for plain- 
tiff in error. 


O. S. Spillman, Attorney General, Lloyd Dort and J. A. 
Capwell, contra. 


Heard before Morrissey, C. J.,. DEAN, GOOD and THOMP- 
SON, JJ. . : 


THOMPSON, J. : 

This is a prosecution by indictment, in the district court 
for Cass county, against Carl D. Quinton, Sheriff (plaintiff 
in error), wherein defendant was charged with malfeasance- 
in office, under sections 2381 and 9722, Comp. St. 1922. 
The first two counts charged him, in substance. with failure 
to enforce the liquor laws of the state. The third, fourth, 
fifth, and sixth charged him with failure, as sheriff, to file 
quarterly reports with the board of county commissioners 
of Cass county of fees earned and collected by him as sheriff 
during the year 1923, and failure to make quarterly pay- 
ments of such fees to the county treasurer of Cass county. 
The seventh and eighth counts charged him, in addition, 
with failure-to report fees collected for serving processes 
issued by justice courts, and for serving processes issued by 
courts outside Cass county on persons within the county, re- 
spectively, and the eighth further charges him with failure 
to keep a record of such foreign fees. 

Trial was had to a jury. There was a verdict of acquittal 
as to the first two counts, and of guilty as to the remaining 
six. Motion for a new trial was overruled, and judgment 
of removal from office and a fine of $200 was imposed on 
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defendant. Grounds upon which reversal is sought may be 
summarized as follows: 

The court erred in refusing the then county attorney, A. 
G. Cole, permission to appear before the grand jury, and 
later to prosecute the case, and in appointing, on its own 
motion, D. O. Dwyer as special county attorney, and after- 
wards calling to his assistance W. R. Patrick; in refusing 
defendant a jury trial on his plea in abatement, and in 
overruling the plea. 

The court erred in declaring a mistrial and discharging 
the jury on December 11, 1923, and afterwards, at a subse- 
quent term, on January 16, 1924, in entering a nunc Ene 
tunc order as to the December judgment. 

The court erred in not considering evidence on issues 
raised, and in not granting defendant a jury trial on his 
plea in bar, after the state had interposed a demurrer to 
the plea, and while same was pending, and in sustaining 
the demurrer thereto, resulting in his being twice placed in 
jeopardy. 

The court erred in changing a written instruction to the 
jury out of the presence of defendant, and in its failure to 
read said instruction to the jury after it was so changed, 
without conducting the jury into the courtroom for that 
purpose; and also in refusing to give instructions Nos. 2 
and 3 requested by defendant, and in giving instructions 
Nos. 6 and 18 on its own motion. 

Taking up these alleged errors in their order: We have 
carefully considered the facts upon which the court deter- 
mined the incompetency of the then county attorney, A. G. 
Cole, and appointed D. O. Dwyer as special county attorney 
to appear before the grand jury, and in appointing him 
special attorney to prosecute the case, with Mr. Patrick as 
assistant, and we conclude that the facts warranted the ac- 
tion of the court, under section 4917, Comp. St. 1922, and 
within our holding in Spaulding v. State, 61 Neb. 289. 

The record does not show that the defendant was preju- 
diced by the denial of his request for a jury trial on his 
plea in abatement, and the court did not err. Bolln v. State, 


~ 
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51 Neb. 581. It must be remembered, also, that the plea in 
abatement was met by an answer, alleging substantial facts 
tending to refute the alleged disqualification of Dwyer, as 
alleged in the plea, to which no reply was filed. Therefore, 
the facts well pleaded in the answer stand admitted. The 
answer also contained an allegation “that the facts stated 
in the plea are not sufficient to abate the action.” The court 
determined these two questions by overruling the plea, 
and its ruling was not error, either as one of fact or one 
of law. 

Then defendant later filed a plea in bar. This was a 
complete waiver of all errors complained of growing out 
of or connected with his plea in abatement. Bush v. State, 
55 Neb. 195; Sheppard v. Graves, 14 How. (U. S.) *505; 
Robertson v. Lea, 1 Stew. (Ala.) 141. 

It must be remembered also that, in addition to the things 
ordinarily alleged in a plea in bar, defendant added thereto 
the following, and positively swore to it: ‘‘ And this de- 
fendant alleges that said indictment was sufficient.” A plea 
of previous acquittal must of necessity contain allegations 
showing legal jeopardy, which waives all previous attacks 
as to jurisdiction, indictment, and procedure. As stated in 
Sheppard v. Graves, supra: “If after such matters relied 
on, a defense be interposed in bar and going to the merits 
of the controversy, the grounds alleged in abatement be- 
come thereby immaterial, and are waived.” 

As to defendant’s second contention: After the case had 
proceeded for a day or more on its merits, the court’s at- 
tention was called to the misconduct of one of the jurors, 
Henry Brockman. An investigation was had by the court, 
in the presence of counsel for both parties and defendant. 
Witnesses as well as the juror were examined and cross- 
examined by the respective attorneys for the parties. At 
the conclusion of the hearing, December 11, 1923, the court 
announced as its judgment (as is shown by the nune pro 
tunc order hereinafter referred to), in substance, as fol- 
lows: That the court is convinced from the evidence that 
the juror, Henry Brockman, is incompetent and disquali- 
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fied on account of his partiality toward the defendant, and 
his failure to disclose this fact on his voir dire examina- 
tion; that the state was thereby misled in permitting him to 
remain on the jury, and a fair and impartial trial cannot be 
had. On motion of the state, the court declared a mistrial 
and discharged the jury from further consideration of the 
case, without prejudice to the prosecution. 

After this discharge of the jury, and at a subsequent 
term of court, the plea of not guilty was withdrawn, and a 
plea in bar on the part of defendant was filed, which al- 
Jeged, in substance, that the rendering of the judgment of 
December 11, 1923, was an acquittal of defendant, and to 
permit the state to proceed under the original indictment 
would be to place defendant twice in jeopardy. The state 
demurred to this plea. The court then on its own motion, 
the same judge presiding who declared the mistrial and 
discharged the jury, having in mind what took place on De- 
cember 11, 1923, and also the clerk’s entry appearing on the 
journal, entered a nunc pro tunc order, entering of record 
the judgment rendered December 11, 1923. The entry of 
this nunc pro tunc order on January 16, 1924, made the 
recor show as of December 11, 1923. what in fact was 
done by the court on that date. Such orders are frequently 
made in the furtherance of justice and the due administra- 
tion of the law, and may be made at the term or at a sub- 
sequent term. Error was not thus committed. 15 C. J. 
972, sec. 386; State v. Moran, 24 Neb. 103; Van Etten v. 
Test, 49 Neb. 725; Central West Investment Co. v. Barker, 
719 Neb. 47; Sutter v. State, 105 Neb. 144. 

As to the third assignment of error: After this nune pro 
tune order had been entered, the case came on to be heard 
on the demurrer: to the plea, which was sustained. It is 
elementary that a court will take judicial notice of its own 
records in the case before it. After the nunc pro tunc or- 
der was entered, the judgment discharging the jury without 
prejudice, and holding the case for trial, was before the 
court. The issue then was one of law and not of fact. This 
being the status of the case, the court did not err in sus- 
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taining the demurrer and denying a trial by jury on this 
plea. George v. State, 59 Neb. 163. 

Defendant cites in support of his contention that he has 
been twice placed in jeopardy section 10151, Comp. St. 
1922, which is as follows: ‘In case a jury shall be dis- 
charged on account of sickness of a juror, or other accident 
or calamity requiring their discharge, or after they have 
been kept so long together that there is no probability of 
agreeing, the court shall, upon directing the discharge, or- 
der that the reasons for such discharge shall be entered 
upon the journal; and such discharge shall be without prej- 
udice to the prosecution.” He contends that the judgment 
did not adjudge that a juror was sick, or that an accident 
or calamity had occurred, or that there had been a failure 
of the jury to agree, and that as the cause for the discharge 
of the jury did not come within the ordinary understand- 
ing of either ‘“ accident or calamity,” or failure to agree, 
the act of the court at the trial was in law an acquittal, and 
he is twice placed in jeopardy. From such a contention, 
reason and justice revolt. While the words “ accident ” 
and “ calamity ” are usually used in a physical sense, we 
hold that they include as well a case where a biased juror 
is discovered during the progress of the trial, as in this 
ease. The object of the statute is to insure a fair trial to 
all litigants. We held in Davis v. State, 51 Neb. 301, that 
the insanity of a juror authorizes the discharge of the jury, 
being an ‘accident or calamity.” And in Sutter v. State, 
supra, we held that the discharge of the jury because of 
failure to agree is not an acquittal. 

The right, in the absence of statute, to exclude a juror 
and discharge the jury in a proper case, without prejudice 
to a future trial of the case on its merits, is and of necessity 
must be inherent in the court, within its sound discretion. 
This is necessary to the protection of the state, as well.as 
for the protection of defendant. To deny it to either would 
be a flagrant abuse of the discretion imposed. Simmons v. 
United States, 142 U. S. 148; State v. Vaughan, 23 Nev. 
103; State v. Wiseman, 68 N. Car. 203; State v. Washing- 
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ton, 89 N. Car. 535; State v. Diskin, 34 La. Ann. 919; King 
v. Ketteridge, 1 L. R. K. B. Div. (Eng. 1915) 467. 

Thus, we conclude that the court, in considering the juror 
disqualified, in discharging the jury, and in sustaining the 
demurrer to the plea in bar, was clearly within the law, and 
that its acts and doings, as shown by the record, did not 
place defendant twice in jeopardy. State v. Hansford, 76 
Kan. 678; State v. Allen, 46 Conn. 531; People v. Sharp, 
163 Mich.:79; Gardes v. United States, 87 Fed. 172. 

“Instruction No. 8, requested by defendant and refused, 
read in part, as follows: ‘“ The law no place requires the 
sheriff to keep a fee book.” Instruction No. 6, given, 
charged the jury, among other things, that section 2397, 
Comp. St. 1922, which requires certain county officers, 
“named in the second preceding section,” to keep a fee 
book includes sheriff. This second preceding section was 
the first section of an entire act passed by the legislature 
in 1877 (Laws 1877, p. 215), and it included sheriff. An 
amendment to this first section was passed in 1907 (Laws 
1907, ch. 57) which omitted sheriff,sand he has never since 
been reincluded. However, we do not see how this instruc- 
tion could have been prejudicial to defendant, and we hold 
it was not. The statute requiring the making of quarterly 
reports to the county board is mandatory. State v. Haze- 
let, 41 Neb. 257; Hazelet v. Holt County, 51 Neb. 716; 
Sheibley v. Dixon County, 61 Neb. 409; Douglas County 
v. Vinsonhaler, 82 Neb. 810. Defendant’s own testimony 
shows that he failed to make these reports as required by 
the statute, and to pay over certain fees collected, although 
possessed of actual knowledge of the requirements of the 
statute. We quote from his testimony: 

“Q. Now, Mr. Quinton, I believe you testified that the 
only report of fees, or the first report of fees that you filed 
covering fees earned by you in 1923, was filed on the 21st 
day of November, 1923? A. Yes, sir. Q. That is true, 
is it not? A. I think so, along about that time. * * * 
Q. And you knew the law required you to make a quar- 
terly report on the first Tuesday of January, April, July, 
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and October of each year, didn’t you? A. Yes, sir.” 

Thus, the admitted facts on the part of defendant war- 
ranted the jury in finding him guilty of malfeasance in 
office as charged, because of a palpable omission of duty, 
under section 9722, Comp. St. 1922. We conclude, there- 
fore, that no prejudicial error was committed by the court 
in refusing to give defendant’s instruction No. 3, and in 
giving on its own motion instruction No. 6. There was no 
other conclusion warranted by the evidence than that ar- 
rived at by the jury, and their findings and the judgment 
of the court rendered thereon should not, and will not, be 
disturbed. Kielbeck v. Chicago, B. & Q. R. Co., 70 Neb. 
571; Goetz Brewing Co. v. Waln, 92 Neb. 614. 

Taken as an entirety, instruction No. 13 fairly states the 
law applicable to the charges alleged in the indictment ° 
against the defendant, and is not vulnerable to the criti- 
cisms interposed. 

As to the contention that the court erred in changing the 
wording of an instruction after the same was read to the 
jury, and while the jury were deliberating on their ver- 
dict, the record shows that the modification was made, and 
that all was done, in the presence of defendant’s attorney, 
and without objection or exception on his part. This 
modification consisted merely of changing the words 
“would be” to “may be found.” This was not techni- 
cally in line with the rules that should be, and ordinarily 
are, observed. The better practice would have been to have 
called the jury, defendant, and attorneys interested into 
the courtroom, and there made the correction, and read the 
instruction as corrected to the jury. Yet, under the cir- 
cumstances shown, and taking the same in connection with 
the other instructions given, reversible error was not com- 
mitted. At best, the same is a mere technicality, and “no 
substantial miscarriage of justice has actually occurred.” 
Section 10186, Comp. St. 1922. 

We have carefully examined defendant’s other assign- 
ments of alleged error, but we find that they are not well 
taken, and that the judgment of the district court is in 


692 NEBRASKA REPORTS. [VoL. 112 
State, ex re]. Village of Dakota City, v. Bryan. 


all things right, and should be and hereby is affirmed. This 
makes it unnecessary to discuss the state’s motion to dis- 
miss. 
The judgment of the district court is 
AFFIRMED. 


Note—See Courts, 15 C. J. sec. 386; Criminal] Law, 16 C. 
J. secs. 404, 747, 2067, 2558, 2617 (1926 Ann.), 3106; 17 
C. J. secs. 3579, 3627, 3637 (1926 Ann.), 3690, 3715; Dis- 
trict and Prosecuting Attorneys, 18 C. J. sec. 82; Juries, 
35 C. J. sec. 98 (1926 Ann.). 


STATE, EX REL. VILLAGE OF DAKOTA CITY ET AL., APPELLEES, 
v. CHARLES W. BRYAN, GOVERNER, ET AL., APPELLANTS. 


FILED NoVEMBER 20, 1924. No. 24367. 


Statutes: CONSTRUCTION. That construction of a statute of doubtful 
meaning given it by those whose duty it is to enforce it, and 
which construction the legislature has by its continued non- 
interference for a number of years acquiesced in, will be ap- 
proved. unless as thus construed it contravenes some provision 
of the Constitution, or is clearly wrong. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Reversed. 


O. S. Spillman, Attorney General, and Hugh La Master, 
for appellants. 


William P. Warner and H. E. Kuppinger, contra. 


Heard before MoRRISSEY, C. J., LETTON, ROSE, DEAN, 
GOOD and THOMPSON, JJ. 


THOMPSON, J. 

This is an action in mandamus, brought by the state on 
relation of the village of Dakota City, and numerous other 
villages similarly situated, against the state board of equal- 
ization and assessment, respondents. The issues raised by 
the pleadings may be stated ag follows: 
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That respondents are about to proceed under sections 
5839-5841, Comp. St. 1922, as they have proceeded for the 
last 16 years, to apportion the value of the rolling-stock 
of the railroads passing through relators’ corporate lim- 
its, which rolling-stock is subject to terminal taxation, up- 
on a basis of mileage value within terminals, arrived at 
by taking the total value of the rolling-stock of a railroad, 
and separating it as between main line and branch line 
according to the value of the main line and branch line 
respectively, then dividing the main line value of the rol- 
ling-stock by the main line mileage, and the branch line 
value by branch line mileage, and then assigning to each 
relator its amount, depending upon its location on a branch 
line or main line, when in law under section 5874, Comp. 
St. 1922, this apportionment should be made upon a main 
line mileage valuation alone, and without distinction as to 
whether relator is located upon a main or branch line. 

The prayer of relators’ petition is for an injunction, 
restraining respondents from certifying to the county 
clerks of the counties in which relators are located upon 
the main or branch line basis, and for a writ of manda- 
mus compelling respondents to certify according to rela- 
tors’ interpretation of section 5874, supra. 

A demurrer was filed, alleging that the petition “ does 
not state facts sufficient to constitute a cause of action,” 
which was overruled. Respondents elected to stand on 
their demurrer. Judgment was entered as prayed for. 
Respondents bring the case here for reversal, contending 
that the court erred in overruling the demurrer, and in 
granting the writs of injunction and mandamus. 

In deciding this case, it must be remembered that we 
have had biennial sessions of the legislature since the 
board of equalization and assessment has been proceeding 
under its interpretation of section 5874, which interpre- 
tation is complained of. Section 5874 was enacted in 1907 
as part of an entire act, and remained without change un- 
til 1921, when it was amended by repealing a part thereof. 
However, this amendment in no manner modified or 
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changed the section as to matters here under considera- 
tion. Thus we conclude that the action of the legislature 
approved the correctness of the interpretation placed upon 
these statutes by the board. Dozxglas County v. Vinson- 
haler, 82 Neb. 810; Rohrer v. Hastings Brewing Co., 83 
Neb. 111; State v. Sheldon, 79 Neb. 455. The opinion in 
the last cited case embodies a discussion of the question 
herein presented of main line or branch line, as well as 
that of legislative adoption of construction by usage, which 
renders a further discussion of these questions unneces- 
sary. 

Therefore, it is considered by us that respondents were 
within their legal rights when under the Constitution 
and statutes, they assessed and were about to assess the 
rolling-stock of the railroads for the purpose of terminal 
taxation, by taking the total value of the rolling-stock, and 
separating it as between main line and branch line respec- 
tively, then dividing the main line value of the rolling-stock 
by the main line mileage, and the branch line value by the 
branch line mileage, and then assigning to each relator its 
' amount, depending upon its location on a branch line or 
main line. 

The judgment of the district court should be and hereby 
is reversed, set aside, and the temporary injunction dis- 
solved, and the cause remanded for further proceedings in 
harmony with this opinion. 

REVERSED. 


Note—See Statutes, 36 Cyc. pp. 1140, 1141; Taxation, 
37 Cyc. p. 1038. 


STATE, EX REL. METROPOLITAN UTILITIES DISTRICT ET AL., 
APPELLEES, V. CITY OF OMAHA ET AL., APPELLANTS. 


FILED NOVEMBER 20, 1924. No. 23746. 


Municipal Corporations: CONSTITUTIONAL LAW. The provision of sec- 
tion 16, ch. 33, Laws 1919 (Comp. St. 1922, sec. 3761), imposing 
upon municipal corporations the obligation to levy a tax to pay 
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hydrant rentals, is not violative of section 7, art. VIII of the 
Constitution, providing: ‘The legislature shall not impose taxes. 
upon municipal corporations, or the inhabitants or property 
thereof, for corporate purposes.” 


APPEAL from the district court for Douglas county: WIL- 
LIAM G. HASTINGS, JUDGE. Affirmed. 


W. C. Lambert, for appellants. 
John L, Webster, contra. 


Heard before Morrissey, C. J., LEYTON, ROSE, DEAN, DAY 
and Goon, JJ., and REDICK, District Judge. 


REDIcK, District Judge. 

This is a mandamus proceeding, instituted by Metropoli- 
tan Utilities District, as relator, to compel the respondents,. 
the city of Omaha and the city council of said city, to levy a 
hydrant rental water tax against the taxable property 
within the city of Omaha, Nebraska, which relator claims 
is a statutory obligation resting upon respondents. R. B. 
Howell intervened as a corelator and demanded the same 
relief, basing his individual demand upon the additional 
ground that he was the owner and holder of one of the 
water-bonds that were issued by said city when it purchas- 
ed and took over the water-plant. Respondents filed a re- 
turn, and the cause was submitted to the court upon the 
pleadings, and a writ issued as prayed by relators. Re- 
spondents appeal. 

Relator, Metropolitan Utilities District, is a corporation 
created under the laws of the state and, as such, it has suc-- 
ceeded to the rights, powers and duties of the original 
water-board and of the Metropolitan Water District, and is. 
now in possession of and engaged in the operation of the 
water-plant of the respondent city. In 1911 the city of 
Omaha purchased and took over the water-works plant of 
the Omaha Water Company, and issued bonds in the amount 
of $7,500,000 to pay for the same. Each of the bonds so 
issued, on its face, purports to be an unconditional obliga- 
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tion of the city, and the faith and credit and the real and 
personal property of the city are pledged for the payment 
of the principal and interest of the bonds. Each bond con- 
tains the further recital: 

“The city of Omaha hereby obligates itself to each and 
every holder of this bond and of the coupons hereof that the 
water-board of the city of Omaha and its successors, after 
the payment of the actual and necessary expenses of opera- 
tion and such improvements as are necessary to maintain 
the efficiency of said water-works, shall apply the water 
fund of said city (including therein the water tax and the 
revenue from water-services and rates to consumers) to 
the payment of interest on this issue of Omaha water-works 
bonds of said city, and shall set aside at the end of each 
year all moneys remaining in said fund, as a sinking fund 
for the payment of the principal and interest of this bond 
and of the issue of which this bond forms a part; and that 
the said city shall levy such taxes as may be necessary in 
addition thereto for the payment of the principal and in- 
terest of this bond as the same respectively become pay- 
able.” 

In 1912 the city of Omaha took possession of the water- 
plant and continued the operation thereof until succeeded by 
the Metropolitan Water District, which latter-named dis- 
trict retained possession and continued in operation of the 
system until succeeded by relator, Metropolitan Utilities 
District, now in possession of and operating the plant. In 
the original franchise, granted to the Omaha Water Com- 
pany, and in the contract pursuant thereto by and between 
the city and the water company, it was provided that the 
city would pay annually $60 for each hydrant and $10 per 
annum for each intermediate hydrant, and would levy a tax 
to meet such payment. In the legislative act, creating the 
Metropolitan Water District, which was enacted in 1913 
(Laws 1913, ch. 143), as amended in 1919 (Laws 1919, ch. 
33, sec. 16; Comp. St. 1922, sec. 3761), it is provided that 
the water fund of the district should consist of all moneys 
received on account of the water-plant for water-service or 
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otherwise, together with a water tax to be levied by the 
municipal authorities, the amount to be certified to the mu- 
nicipal authorities, by the board of directors of the district 
in time for annual levy of taxes each year, which amount 
shall not exceed the sum produced by computing each fire 
hydrant, now or hereafter installed, at the following rates 
for each hydrant: Regular fire hydrant $60, intermediate 
$10; the gross amount of the tax not to exceed a three-mill 
levy ; and it is made mandatory upon the municipal author- 
ities to levy such tax. It is further provided that the fund, 
together with interest received, shall be used for the pur- 
pose of paying interest or principal on the bonds issued by 
the district or city, the cost of operation, maintenance and 
extension or improvements of the water-plant, salary and 
expenses, and, after allowing a reasonable amount for depre- 
ciation, the remainder in said fund at the end of each year 
shall be converted into a contingent fund for the payment 
of water-bonds outstanding, or for extraordinary improve- 
ments which may be needed from time to time in the con- 
duct and maintenance of the water-plant. 

Respondents admit the creation of the Metropolit- 
Utilities District, and that it is in control of and operating 
the water-plant; admits the issuance of the bonds, and that 
a considerable part of the issue is outstanding; that they 
contain the recitals above set forth and show that the 
pledges of the city have been faithfully kept; that nothing 
is now due and payable on either principal or interest of 
the bonds; that the amount existing in the sinking fund is 
$500,000 in excess of the requirements and is and will be 
sufficient to meet all present needs. The respondents, 
among other defenses, urge that the legislative ct, impos- 
ing upon the city the obligation to levy a water tax, violates 
section 7, art. VIII of the Constitution, and is therefore 
unenforceable. The section of the Constitution referred to 
provides: 

“Private property shall not be liable to be taken or sold 
for the payment of the corporate debts of municipal cor- 
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porations. The legislature shall not impose taxes upon 
municipal corporations, or the inhabitants or property 
thereof, for corporate purposes.” 

That the construction, operation or maintenance of a 
water-plant by a municipal corporation is not an exercise 
of governmental functions, but is in the nature of a private 
enterprise for the convenience, advantage or benefit of the 
municipality, its inhabitants and property owners, and that 
the phrase “for corporate purposes,” as used in section 7, 
art. VIII of the Constitution, is limited to those municipal 
activities designed, in the main, for the principal or exclu- 
sive convenience or benefit of the municipality, its inhabi- 
tants or property owners, was held by this court in Metro- 
politan Utilities District v. City of Omaha, ante, p. 93. It 
was further held in that case that a statute which imposes 
upon a municipal corporation the burden of paying the cost 
of lowering gas and watermains, when operated by another 
corporation, is in contravention of section 7, art. VIII of 
the Constitution. 

In the instant case, the statute imposes on a municipdlity 
the duty of levying an annual tax equal to $60 for each fire 
hydrant and $10 for each intermediate hydrant, to become 
a part of the water fund, to be used for the purposes above 
set forth. 

It is contended by the relators that the statute in ques- 
tion merely empowers the municipality to levy hydrant rent- 
als, but we think no discretion is lodged with the city in 
that respect. The statute is mandatory in terms requiring 
the levy of the tax, and while the proceedings necessary to 
the imposition of the tax are instituted and carried on by 
the municipality, the obligation to pay the hydrant rentals 
is imposed directly by the legislature, and we held in Met- 
ropolitan Utilities District v. City of Omaha, supra, that 
in the construction and application of the constitutional 
provision in question the imposition of an obligation upon 
a municipality which can only be discharged by taxation is 
equally within the prohibition as though the legislature 
had levied the tax directly. We may assume, therefore, 
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that the tax in question is levied by the legislature, and the 
question is squarely presented whether or not it is a tax 
for corporate purposes within the meaning of those terms 
as contained in the prohibition of the Constitution. 

The dual nature of powers exercised by municipal corpo- 
rations is too well established, not only in this state but 
elsewhere, to call for discussion. First, are those which it 
exercises as the agent of the state, and which are delegated 
to it by the legislature under the Constitution. Without 
such delegation those powers would not exist. The exercise 
of them involves the municipality in pecuniary obligations 
which can only be satisfied by taxation. Such powers are 
not exercised for corporate purposes, but for governmental 
purposes as an agent of the state, and for the general wel- 
fare of all the people of the state, notwithstanding the 
fact that they have no operation beyond the boundaries of 
the city. But within such boundaries and to the extent that 
power has been delegated they are of equal force with laws 
passed by the legislature, and operate alike upon all per- 
sons within: the city, whether resident thereof or of other 
states or other countries. Second, are those powers which 
the municipality exercises solely and strictly for the benefit 
of its inhabitants, such as the proper care of streets and 
alleys, parks and other public places, and in the erection 
and maintenance of public utilities and improvements gen- 
erally. While the terms “corporate purposes” are quite 
general and in a popular sense might be considered to in- 
clude all the ends for the accomplishment of which munici- 
pal corporations are created, to give them such interpre- 
tation would disregard the well-established distinction 
above pointed out between the different functions per- 
formed by the municipality for the sole benefit of its in- 
habitants and those performed as an agency of the state 
in the exercise of police powers. The words themselves 
imply a limitation upon their application; they would seem’ 
to include only such purposes as were to be carried out for 
the benefit of the corporation and its inhabitants, and not 
those in the accomplishment of which the people of the 
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entire state are interested. To give them the broad signifi- 
cance contended for by respondent would in effect deprive 
the state of all exercise of its police power within the city 
boundaries. This cannot have been the intention of the 
framers of the Constitution, because it is elementary that 
all the police power is vested in the state government, and 
it may not abdicate such power, although it may delegate 
the exercise of it to municipal corporations within their 
borders; but they may not delegate it irrevocably, and the 
municipality acts only as the agent of the state and its 
powers may be controlled or revoked by the authority which 
delegated them. That the terms were used in a restrictive 
sense seems further evident from the fact that, if total pro- 
hibition had been intended, such purpose would have been 
clearly expressed in the terms: ‘“ The legislature shall not 
impose taxes upon municipal corporations, or the inhabi- 
tants or property thereof, for any purpose.” They have 
used more restrictive terms, and they readopted the same 
provision from the Constitution of 1875 after the same had 
een several times construed by this court as no inhibition 
upon the exercise of power by the legislature imposing bur- 
dens upon municipal corporations connected with the per- 
formance of their governmental] functions as an agency of 
the state. But, aside from this consideration, as already 
suggested, the word “corporate” implies something con- 
nected with the interests of the municipality itself as dis- 
tinguished from those wider interests which it has in com- 
mon with all inhabitants of the state in the enforcement 
of laws for the general welfare of the people as a whole— 
laws which are referable to the police power or the general 
policy of the state. 

The inquiry then recurs, whether or not the tax in ques- 
tion is required to be levied for a corporate purpose, or 
whether it has relation to the exercise of the governmental 
power of the state through the agency of the municipal 
corporation. 

We held in Gillespie v. City of Lincoln, 35 Neb. 34, and 
State v. Love, 89 Neb. 149, that a municipal corporation in 
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furnishing and operating a fire department is in the per- 
formance of a governmental function as distinguished from 
a corporate function, and it is said in 28 Cyc. 267, under 
“Governmental Functions:” “This class of functions (in- 
cluding maintaining and operating a fire department) are 
not franchises, or privileges, to be exercised or ignored by 
‘the municipality at discretion, but rather legal duties im- 
‘posed by the state upon its creature, which it may not omit 
‘with impunity but must perform at its peril.” (Citing a 
number of cases in notes 30 and 31.) The location and 
maintenance of hydrants in the city streets and supplying 
them with wate~ are directly connected with the perform- 
ance of this governmental function. The primary purpose 
of such hydrants is for fire protection, and secondarily, or 
perhaps of equal importance, for the flushing of sewers and 
cleaning of streets. All these operations are carried on for 
the public welfare and safety, are for the protection of the 
health and safety of the public, and find their authority in 
the general police power of the state which has been in 
part delegated to the municipality. 

We think that the principles announced in the case of 
State v. Love, 89 Neb. 149, control the decision of this case. 
That was an action for a mandamus to compel the officers 
of the city of Lincoln to place the plaintiff upon the retired 
list of firemen in said city and pay him a pension of $50 a 
month, in accordance with a statute (Laws 1895, ch. 39) 
requiring the payment of such pensions, and the defense was 
that the statute was unconstitutional as imposing taxes 
upon a municipal corporation for a corporate purpose. But 
we held, citing Gillespie v. City of Lincoln, 35 Neb. 34: 
“That firemen should be placed in the same classification 
as policemen and health officers; that they are public or 
state officers vested with such powers as the statute confers. 
and that the duties they perform do not relate to the cor. 
porate functions of the municipality.” We further said. 
“Gillespie v. City of Lincoln, supra, has not been criticised 
or in any manner discredited by this court, and must be 
held to-state the correct general principle of law. In sus- 
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taining the right of the legislature to authorize the governor 
to select commissioners who shall appoint and control mem- 
bers of the police force and of the fire department in metro- 
politan cities, the functions of firemen are recognized as 
governmental rather than proprietary. Redell v. Moores, 
63 Neb. 219. So, therefore, while the city of Lincoln has 
the right, and in its charter is given specific authority, to 
assemble appliances for the extinguishment of fires, to 
employ firemen, and to levy and collect taxes to pay the 
expense of the fire department, and while that purpose is 
a public one, it is not a corporate purpose within the pro- 
hibition in section 7, art. IX of the Constitution.” 

This settles the question that the maintaining of a fire 
department is not for the accomplishment of a corporate 
purpose but for a governmental purpose, and is a public 
duty the performance of which the state may compel al- 
though it results in taxation of the inhabitants of the city. 
The most common method of extinguishing fires is by pour- 
ing water upon the flames, and that is one of the public 
dutie3 of the city to prevent conflagrations. It is incumbent 
upon it to provide the means for the accomplishment of that 
purpose, which includes, procuring a supply of water 
whether by means of wells and pumps in communities not 
supplied by water-works, or through hydrants where they 
are so supplied. We have no doubt but that the state may 
compel the performance of this duty and require the expense 
connected therewith to be paid by taxat.on. 

Our conclusions are sustained by the decisions of other 
states. In City of Chicago v. Manhattan Cement Co., 178 
Ill. 372, 381, a statute imposing a liability upon a municipal 
corporation for damages caused by a mob was held not 
within a similar constitutional provision of the state of 
Illinois, the court holding that the liability so imposed was 
not merely and only for corporate purposes, and that the 
general assembly may compel taxation by a municipal cor- 
poration for performance of duties as an agency of the 
state government and to discharge duties and ebugatlons 
resting upon it as such. 
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In Peovle v. County of Williamson, 286 Il. 44, it was 
held: ‘The general assembly may compel a municipal cor- 
poration to perform any duty which relates to the general 
welfare and security of the state, although the performance 
of such duty will result in taxation or create a debt to be 
paid by taxation.” 

In Chicago, M. & St. P. R. Co. v. County of Lake, 287 
Ill. 887, :t was held that an act requiring the municipality 
to make a change of grade and bear the expense thereof 
at a railway crossing was not for corporate governmental 
purposes and therefore not prohibited by the constitutional 
provision. 

These cases are discussed in Metropolitan Utilities Dis- 
trict v. City of Omaha, ante, p. 98, and distinguished there- 
from on the principle announced herein, that the constitu- 
tional] provision under discussion has no application to the 
e-ercise by the state of the police power. 

In Gooch v. Exeter, 70 N. H. 418, it was held that an act 
fixing the salaries of police officers and one delegating such 
authority to the board of police commissioners, such sal- 
aries to be paid out of municipal funds, was not unconsti- 
tutional as being an expenditure for municipal purposes. 

The case at bar is clearly distinguishable from Metro- 
politan Utilities District v. City of Omaha, ante, p. 93. In 
that case another provision (section 3760) of the same 
act we have been discussing was under consideration, 
whereby it was sought to charge the city with the expense 
of lowering water-mains and resetting hydrants whenever 
necessary, and we held that part of the act within the 
prohibition of section 7, art. VIII of the Constitution, upon 
the principle, as announced in the second syllabus: 

“The construction, operation or maintenance of water 
and gas plants by municipal corporations is not an exercise 
of governmental functions, but is rather in the nature of 
a private enterprise for the convenience, advantage or 
benefit of the municipality, its inhabitants and property 
owners.” 

It seems clear that the lowering of water mains and 
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resetting of hydrants is a part of the construction, opera- 
tion and maintenance of a water-works system, and that, if 
the providing of such system was a private enterprise 
merely for the benefit of the municipality and its inhabit- 
ants, a tax levied for the maintenance of such system would 
be for a corporate purpose and clearly within the prohibi- 
tion of the Constitution. We also held in that case: 

“The phrase ‘for corporate purposes’ as used in section 
7, art. VIII of the Constitution, is limited to those munici- 
pal activities designed, in the main, for the principal or 
exclusive convenience or benefit of the municipality, its. 
inhabitants or property owners.” 

On the other hand, in the instant case, while the fund 
raised by taxes imposed for hydrant rentals goes into the 
general treasury of the Utilities District and subject to its 
control, and may be used in payment of the expenses of 
construction and maintenance of the water-works, yet that 
is not the purpose underlying the imposition of the tax, but 
it is rather to require and enable the city to perform a 
governmental function as an agent of the state in the 
exercise of the police power. In no sense can the payment 
of hydrant rentals be construed as a contribution to the 
construction and maintenance of the water-works, any more 
than the payment of a rental for a building may be looked 
upon as a contribution to the support of the owner; in both 
cases the payment is made for a consideration beneficial to 
the party paying who has no interest in the disposition of 
the fund. 

The statute in question recognizes the injustice of requir- 
ing water consumers, through the imposition of rates, to 
bear the public expense consequent upon the furnishing 
of water for extinguishing fires, and places the burden 
upon all taxable property in the city, thus requiring all to 
contribute for the public welfare; this is not only logical, 
but in consonance with principles of justice. 

We conclude that the provision of the statute requiring 
the levy of a tax to pay hydrant rentals is not violative of 
section 7, art. VIII of the Constitution, and that the judg- — 
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ment of the district court is right and should be affirmed. 
AFFIRMED. 


. Goon, J., dissenting. 

I am unable to concur in the majority opinion in so far as 

‘it holds that the water tax, mentioned in the statute, 

is imposed for a governmental rather than for a corporate 
purpose. The statute requires the tax to be placed in and 
become a part of the water fund, and further provides the 
purposes for which the water fund may be expended, viz., 
for the payment of interest or principal of any water bonds 
issued for the cost of the plant; cost of operation, main- 
tenance and extension or improvement of the water plant; 
salaries and expenses of the officers and employees of the 
Metropolitan Water District; for the payment of bonds 
that have been previously issued or to be hereafter issued, 
or for extraordinary improvements. It seems plain that 
the tax is imposed for the purpose of paying for, main- 
taining and operating a water plant, and that such an 
enterprise is, in its nature, a private business for the con- 
venience, advantage or benefit of the municipality, its in- 
habitants and property owners. 

The construction, operation or maintenance of water 
plants by a municipal corporation has been held by this. 
court not to be an exercise of a governmental] function, but 
in the nature of a private enterprise, and to be for a cor- 
porate purpose, within the meaning of section 7, art. VIII 
of the Constitution. Metropolitan Utilities District v. City 
of Omaha, ante, p. 98. Authorities are therein cited sus- 
taining the proposition, and J think are in conformity with 
the overwhelming weight of authority. It may be observed 
that counsel for both relator and respondents in this case 
concede that the construction, operation and maintenance 
of water plants by a municipality is a private enterprise 
and is not the exercise of a governmental function. Rela- 
tor, however, insists and argues in this case, as was done 
in the case of Metropolitan Utilities District v. City of 
Omaha, supra, that the phrase “for corporate purposes,” 
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as used in section 7, art. VIII, of the Constitution, had 
reference to municipal or governmental activities and 
functions and did not relate to those that were in the nature 
of a private business enterprise. This contention of relator 
was disapproved in the case heretofore cited. The major- 
ity opinion seems to be based largely on the rulings of this 
cou~. in Gillespie v..City of Lincoln, 35 Neb. 34; Redell v. 
Moores, 63 Neb. 219; and State v. Love, 89 Neb. 149. The 
Gillespie case goes no further than to hold that the main- 
taining of a fire department by a city is an exercise of the 
police power and, in effect, is governmental in its nature. 
The Redell case does not seem to be in point. The Love 
case, in substance and effect, holds that the maintaining 
of a fire department by a municipality is the exercise of a 
governmental function, rather than a private or corporate 

purpose. I have no quarrel with the rulings in these cases, 
* but it seems to me that it is a non sequitur to hold that, be- 
cause the maintaining of a fire department is a governmen- 
tal function, the construction, maintenance and operation of 
a water plant is of like character. It is true that water is 
one of the chief factors in the extinguishment of fires, but 
so are proper fire apparatus, hose, nozzles, ladders, trucks, 
etc. Suppose a municipality should be authorized to and 
did establish and maintain a plant for the manufacture of 
such fire apparatus as it should need, could it, with reason, 
be said that in so doing it was exercising a governmental 
function? It seems to me that the question suggests the 
answer. A municipality may purchase its fire apparatus in 
the open market. It may also engage a private person or 
corporation to furnish a supply of water for fire protec- 
tion, or may authorize a private person or corporation to 
construct and operate a water plant. It seems to the writer 
that the statute in question imposes a tax for corporate 
purposes, within the meaning of section 7, art. VIII of the 
Constitution, and is therefore invalid. 

I think that the statement in the syllabus of the majority 
opinion is misleading in that it assumes that the tax is 
levied to pay hydrant rentals. An examination of the 
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statute shows that the tax is not levied for the payment of 
hydrant rentals but to pay for and maintain a water plant. 
It is true that the amount of the tax is measured by the 
number of hydrants and is also limited to a three-mill levy, 
but this is simply a measure or limitation of the amount 
of the tax. The purpose for which the tax is levied must 
be determined by the use which the statute directs shall be 
made of the fund arising from its levy and collection. 

I think the writ should have been denied and the action 
dismissed. 


ELIZABETH TIERNAN, APPELLANT, V. CHRISTOPHER 
TIERNAN, APPELLEE. 


FILED DECEMBER 4, 1924. No. 22925. 


1. Judgment: Bar. Since a decree for separate maintenance does 
not sever the bonds of matrimony, the fact that a plaintiff has 
obtained such decree does not constitute a bar to the maintenance 
thereafter of a suit by her for an absolute divorce. 


2. Divorce: ALIMONY. In such an action for an absolute divorce 
and alimony, the court is entitled to take into consideration any 
allowance for the support of plaintiff theretofore made in the 
decree for separate maintenance, and has power to modify and 
set aside such allowance upon rendering a decree for permanent 
alimony. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. MORNING, JUDGE. Affirmed as modified. 


C. J. Campbell and Harry R. Ankeny, for appellant. 
Stewart, Perry & Stewart and Robert Van Pelt, contra. 


Heard before Morrissey, C. J., LETTON, DEAN, Goop 
and THOMPSON, JJ. 

PER CURIAM. | 

In 1920 plaintiff began an action against her husband, 
the defendant, upon three causes of action; one for separate 
maintenance on the ground of extreme cruelty, the others 
to construe the provisions of an antenuptial contract and for 
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an accounting for rents and profits by him collected from the 
property mentioned in the contract, the income from which 
she contended belonged to her. The defendant denied the 
alleged cruelty, charged her with the same offense, and 
prayed for an ahsolute divorce. The court found that 
plaintiff was entitled to recover the sum of $125 a month as 
separate maintenance; that defendant was not entitled to 
a divorce, and that, under the antenuptial contract, plaintiff 
was not entitled to the possession or income from said real 
estate until after the death of defendant. It also found 
that the provision of the antenuptial contract, “which 
attempts to deprive plaintiff of the right of maintenance 
and support, and alimony, from the defendant, tends to 
facilitate separation and divorce and is against public pol- 
icy, illegal and void, and that the same has never been 
held by decree of court to be a binding and valid provision 
of said contract.’”’ Defendant took no appeal. The judg- 
ment of the district court was affirmed on January 26, 
1922. Tiernan v. Tiernan, 107 Neb. 563. 

In 1922 plaintiff filed a petition asking for an absolute 
divorce from defendant on the ground of extreme cruelty. 
Plaintiff also tendered to defendant a quitclaim deed to the 
real estate described in the antenuptial contract, alleging 
that her interest therein was valueless. The charges of 
cruelty were denied, the decree in Tiernan v. Tiernan, 
supra, was pleaded in bar of the claim for alimony, and 
the validity of the antenuptial contract was said to be res 
judicata. The district court found that plaintiff was en- 
titled to an absolute divorce ; that no increase in the amount 
of award for separate support was required or necessary; 
that the contract barred her from any interest in the 
property except as provided therein, and that she is not 
entitled to any alimony. 

It was decided in Tiernan v. Tiernan, supra, that the 
antenuptial contract, in so far as it attempts to deprive 
plaintiff of the right to maintenance, support and alimony 
from the defendant in case of his misconduct, is against 
public policy, illegal and void. This being the case, the 
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only question here is whether the court erred in refusing to 
award plaintiff any alimony in addition to the $125 a month 
formerly adjudged to be paid to her under the decree for 
separate maintenance. The evidence shows that the prop- 
erty mentioned in the antenuptial contract consists of a 
business lot in the city of Lincoln, upon which a frail and 
unsubstantial building has been erected. Under the con- 
tract the plaintiff has the right to the possession of the 
real estate and the rents and profits arising therefrom only 
in the event she survives her husband, and this right 
continues only so long as she remains unmarried. Defend- 
ant retains entire control over his property during his life. 
If the rental value of the property should be impaired by the 
destruction of the building by fire or other means, there 
is no provision in the contract whereby it must be restored 
at the cost of the defendant or his estate. The value of 
plaintiff’s interest is so remote, contingent and unsubstan- 
tial we think it is of little avail as a credit for defendant 
upon alimony. The estate of defendant is of the value of 
from $250,000 to $260,000. The evidence shows that plain- 
tiff did not assist in the accumulation of any of this prop- 
erty. Through the wrongful conduct of the defendant the 
object and purpose of the marriage was defeated. Plain- 
tiff is entitled to a fair proportion of the property of de- 
fendant in order to provide for her support and mainte- 
nance in accordance with her station in life and defendant’s 
means. 

The court has come to the conclusion to set aside the 
allowance of $125 a month and to award as alimony the 
sum of $40,000, to be paid in annual instalments of $8,000 
for five years, the first instalment to be paid upon the 
final determination of this case, and the deferred payments 
to draw interest at the rate of 6 per cent. per annum, de- 
fendant to have the right to pay the whole sum at any 
time. Plaintiff to have no right, title or interest whatso- 
ever, other than the lien of this decree, in any of the prop- 
erty of the defendant. The decree of divorce is affirmed, 
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and the decree as to alimony is modified in accordance with 
this opinion. 
AFFIRMED AS MODIFIED. 


Note—See Divorce, 19 C. J. sec. 578 (1926 Ann.) ; Hus- 
band and Wife, 30 C. J. secs. 915, 914 (1926 Ann.). 


ALVIN JONES V. STATE OF NEBRASKA. 
FILED DECEMBER 4, 1924. No. 24099. 


1, Criminal Law: INsTRUCTIONS. In a prosecution of a police of- 
ficer for an alleged violation of section 9477. Comp. St. 1922, an 
instruction that tells the jury that the statute makes it the duty 
of police officers to “prosecute or file complaints against any 
person whom they know, or have reasonable grounds to 
believe, are violators of the law” in regard to the matters 
denounced in that section of the statute is incorrect, and, under 
the circumstances of this case, is prejudicially erroneous. 


2. Indictment: SUFFICIENCY. Where an offense can be committed 
only in a certain municipal division, which is less than the county 
wherein the indictment is returned, the name or description of 
such division, and an allegation that the offense was committed 
therein, must be set out in the indictment. 


3. Criminal Law: INSTRUCTIONS. The instructions given by the 
court covering count three of the indictment are discussed in the 
opinion and approved. 


ERROR to the district court for Cass county: JOHN B. 
RAPER, JUDGE. Affirmed in part, and reversed in part. 

A. L, Tidd, for plaintiff in error. 

O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before MORRISSEY, C. J., LETTON, DEAN, Goop and 
THOMPSON, JJ. 


Morrissey, C. J. 

Defendant prosecutes error from a conviction in the dis- 
trict court for Cass county on an indictment brought under 
section 9722, Comp. St. 1922, under the terms of which it 
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is made a misdemeanor for any of the officers enumerated 
in the section to “be guilty of any palpable omission of 
duty or who shall wilfully or corruptly be guilty of mal- 
feasance or partiality in the discharge of his official duties.” 
Defendant, at the date mentioned in the indictment, was 
the chief of police of the city of Plattsmouth and fell within 
the class of officers mentioned in the statute. The indict- 
ment contained three counts: The first count charged that 
defendant with knowledge ‘“‘that one Julia Kaufman did 
unlawfully have in her possession intoxicating liquors in 
the city of Plattsmouth in the county of Cass, and state of 
Nebraska, he, the said Alvin Jones as said police officer 
did, then and there and at divers and sundry times subse- 
quent thereto, unlawfully and in violation of his duty as 
said officer fail to apprehend, arrest, or bring to justice 
said Julia Kaufman, and is guilty of malfeasance in office.” 
As to count 1 of the indictment, the court told the jury: 

“The statutes of Nebraska make it unlawful for any 
person to have in his possession for the purpose of sale, or 
to sell or give away, any intoxicating liquor, and it is the 
duty of police officers to prosecute or file complaints against 
any person whom they know, or have reasonable grounds to 
believe, are violating the law in regard to such intoxicating 
liquors, and a wilful failure or neglect to so file complaints 
or to prosecute such offenders constitutes a malfeasance 
by such police officers.” 

Counsel for defendant earnestly contend that the quoted 
instruction is an incorrect statement of the law and se- 
riously prejudiced defendant before the jury. The criticism 
is directed against that clause of the instruction wherein 
the court told the jury: 

“It is the duty of police officers to prosecute or file com- 
plaints against any person whom they know, or have 
reasonable grounds to believe, are violating the law in re- 
gard to such intoxicating liquors.” 

The statute relied upon by the state (Comp St. 1922, sec. 
9477) to support this instruction does not specifically men- 
tion the office of chief of police, the office held by defend- 
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ant, but it seems to be accepted without question that under 
the ordinances of the city of Plattsmouth, which are in 
evidence, defendant falls within the class of officers enu- 
merated in that section and the statute should be applied 
to him the same as if he were a constable within the city. 
As a foundation for the instruction given, the statute may 
be considered as including the office of chief of police of the 
city of Plattsmouth and may be read as follows: It shall be 
the duty of ti.e chief of police to apprehena, on view or war- 
rant, and bring ‘to justice all felons and disturbers and 
violators of the criminal law of this state, to suppress all 
riots, affrays and unlawful assemblies which may come to 
his knowledge, and, generally, to keep the peace for his 
proper city. , 

The statute does not provide that a peace officer shall 
“prosecute or file complaints,” but it does provide that he 
shall “apprehend, on view or warrant, and bring to jus- 
tice,” etc. The instruction is, to say the least, not a correct 
quotation from the statute. Being incorrect, we are called 
upon to determine whether under the circumstances of this 
case it was prejudicial to defendant. The phrase “to file” 
has a well-recognized meaning in the law and its meaning 
is also, we believe, well understood by -the average 
juror. In the sense in which it is employed in the instruc- 
tion, when considered in connection with the evidence then 
before the jury, it could be taken only to mean that it was 
the official duty of defendant to actually make a complaint 
in writing against the parties violating the law. On the 
trial it was admitted that defendant had not filed a written 
complaint with any magistrate, and, therefore, when the 
jury were instructed that it was his duty so to do, the jury 
had no alternative other than to bring in a verdict of guilty. 
Had the jury been correctly informed as to the provisions 
of the statute, it might have reached the conclusion that, 
notwithstanding his failure to actually reduce his com- 
plaint to writing and to file that complaint ‘with a proper 
magistrate, he had nevertheless endeavored in good faith 
to perform his duty and to enforce the law. The giving of 
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this instruction was prejudicially erroneous and the convic- 
tion of defendant under count 1 of the indictment cannot 
be sustained. 

Count 2 of the indictment charged: “That said Alvin 
Jones, then and there being a police officer, to-wit, the chief 
of police of the city of Plattsmouth in the county of Cass 
and state of Nebraska, on the 10th day of July, 1922, did 
unlawfully become intoxicated and is thereby guilty of mal- 
feasance in office,” etc. 

Counsel point out that under the language of this count 
of the indictment it is not alleged that defendant became in- 
toxicated within the city of Plattsmouth or within the 
county of Cass, and suggests that if defendant’s intoxica- 
tion took piace outside the city of Plattsmouth he could 
not be found guilty of a violation of section 9722, Comp. 
St. 1922, on which the prosecution is based, and, if the in- 
toxication occurred without the county of Cass, defendant 
was not guilty of a violation of the statute within the juris- 
diction of the court wherein he was tried. 

In answer to this assignment, the attorney general sug- 
gests that the word “then” refers back to the time stated in 
the indictment, and the word “there” refers to the venue 
or place where the indictment is returned as indicated by 
the caption and other words of the indictment, to wit: 
“Cass county, Nebraska.” It will be noted that the argu- 
ment of counsel for the state goes only to the extent of 
indicating a basis for holding that count 2 may be held 
to charge defendant’s intoxication to have been within the 
county of Cass. It does not indicate any basis on which 
the court may hold that defendant’s alleged intoxication 
was within the city of Plattsmouth. The rule is well 
settled in this state that “An information or complaint 
must charge explicitly all that is essential to constitute the 
offense. It cannot be aided by intendment, nor by way of 
recital or inference, but must positively and explicitly state 
what the accused is called upon to answer.” Gaweka v. 
State, 94 Neb. 53. In the authority last cited it is held that 
a complaint which charged a defendant with the offense 
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of resisting a municipal officer while he was trying to make 
an arrest without a warrant, but failed to allege that the 
offense was committed within the limits of the municipal- 
ity of the officer, was fatally defective. In the instant 
case it must be borne in mind that by count 2 it was not 
intended to charge defendant with the violation of any 
statute denouncing the offense of intoxication. By this 
count he was charged with malfeasance in office. His 
jurisdiction was limited to a subdivision of the county and 
he was answerable for his official conduct only within that 
subdivision. “Where the offense is statutory, and can be 
committed only in a certain municipal division, which is 
less than the county within the jurisdiction of the court, 
the name or description of such division, and the fact that 
the offense was committed therein, must be set forth in 
the indictment.” Seifried v. Commonwealth, 101 Pa. St. 200. 

By count 3 of the indictment, defendant was charged 
with having and keeping in his possession in the city of 
Plattsmouth intoxicating liquors in violation of the statute 
dealing with possession of liquor. The evidence offered by 
the state was calculated to prove that the liquors so alleged 
to be unlawfully kept by defendant were by him kept in 
the place of business of one B. J. Halstead in the city of 
Plattsmouth. Halstead testified directly to that effect. By 
instruction No. 11, the court told the jury: “If the defend- 
ant kept or had intoxicating liquor in the place of business 
of B. J. Halstead, or in any other place in the city of Platts- 
mouth except the defendant’s private dwelling, such keep- 
ing of said liquor constituted a violation of law.” In in- 
struction No. 14, the court told the jury that if defendant, 
while he was a policeman and at any time within 18 months 
prior to the bringing of the indictment, “had or kept intoxi- 
cating liquor at the place of business of B. J. Halstead in the 
city of Plattsmouth, or at other places outside of his private 
dwelling in said city, then the having or keeping by the 
defendant of said intoxicating liquors in such places con- 
stituted malfeasance in office.’ The instructions are 
claimed to be prejudicial as giving undue emphasis to the 
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testimony of the witness Halstead. Authorities are given 
to support this assignment. These authorities are all from 
foreign jurisdictions, and we are constrained to doubt that 
they are based upon a state of facts such as this record 
presents; in any event they are not conclusive of the ques- 
tion. The testimony upon which the state sought a con- 
viction related only to the possession of liquor by defend- 
ant at the place of business of the witness Halstead. Had 
the instruction been less specific, counsel probably would 
complain of its general character. Defendant was not prej- 
udiced because the court narrowed the inquiry to the place 
which was definitely fixed by the evidence. There is no 
error in either instruction. 

The judgments entered on counts one and two are re- 
versed and the prosecution based in these counts is re- 
versed. 


The judgment entered on count three is affirmed. 
AFFIRMED IN PART AND REVERSED IN PART. 


Note—See Criminal Law, 16 C. J. sec 2480; 17 C. J. sec. 
3688; Indictments and Informations, 31 C. J. sec. 203. 


WILLIAM GREBE v. STATE OF NEBRASKA. 
FILED DECEMBER 4, 1924. No. 24118. 


1. Statutes: CONSTRUCTION. The word “corruptly” when used in a 
statute generally imports a wrongful design to acquire some 
pecuniary or other advantage. 


2. Indictment: SUFFICIENCY: MALFEASANCE IN OFFICE. In order 
to sustain a conviction under section 9722, Comp. St. 1922, it is 
not necessary to charge and prove that the unlawful conduct 
alleged was done both wilfully and corruptly; if wilfully done 
it may sustain a conviction. 


3. Bulings of the court on instructions asked by defendant have 
been examined and found free from error. 
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ERROR to the district court for Cass county: ALEXANDER . 
C. TRoup, JUDGE. Affirmed. 


A. L. Tidd, for plaintiff in error. 
O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before Morrissey, C. J., LETTON, DEAN, GOOD 
and THOMPSON, JJ. 


MorRISSEY, C. J. 

Defendant was convicted in the district court for Cass 
county under an indictment in which he was charged with 
malfeasance in office for unlawfully assaulting one Hay- 
ward. 

At the time charged in the indictment, defendant was a 
constable within Cass county and the prosecution is based 
upon the provisions of section 9722, Comp. St. 1922. 

By instruction No. 8, the court told the jury: “The 
statute of the state of Nebraska, in so far as it pertains to 
the offense charged against the defendant herein, provides: 
‘Any * * * constable * * * or any ministerial officer, who 
shall be guilty of any palpable omission of duty or who 
shall wilfully * * * be guilty of malfeasance or partiality in 
the discharge of his official duties, shall be fined’ as provided 
by law.” The first objection of defendant is that in this 
instruction the court omitted the words “or corruptly” 
which are found in the statute immediately following the 
word “wilfully.” In instruction No. 5, the court defined 
the term “malfeasance,” and concluded the instruction by 
saying: “An act of a public officer is considered as done 
‘wilfully’ when the officer consciously acts contrary to a 
known duty or intentionally omits to do that which he 
knows it is his duty to do.” Because the words of the stat- 
ute, “or corruptly,’ are omitted from the instructions 
mentioned, defendant insists that these instructions are 
prejudicially erroneous. Counsel say that the words “or 
corruptly” as used in the statute add to the meaning of the 
word “wilfully,” and that the language used means not 
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merely that the act is done voluntarily, but that it is done 
with a bad motive. In support of this contention counsel 
quote the concluding sentence from paragraph 6 of the 
syllabus of State v. Donahue, 91 Neb 311, which reads: 
“It must be prompted by some evil intent, or legal malice, 
or at least be without sufficient grounds to believe that he 
is performing his duty.” It is rare, indeed, that a single 
sentence when set apart and considered without relation to 
its context expresses the full meaning of its author. The 
sentence quoted is not an exception to the rule and should 
be considered in connection with the entire paragraph in 
which it is used. It may, too, be worthy of mention that 
the opinion in the case relied upon was adopted by a divided 
court, and the authorities cited by the judges who dissented 
raise a serious question as to the correctness of the major- 
ity opinion. However, a disposition of this case does not 
make necessary a review of the issues there discussed or 
determined. In the instruction criticised the court merely 
undertook to give so much of the language of the statute 
as applied to the case then on trial; neither the charge made 
in the indictment nor the proof before the jury went so far 
as to charge defendant with corrupt conduct within the 
generally accepted meaning of that term. A fair inter-. 
pretation of the statute leads to the conclusion reached by 
the trial judge, namely: If the act charged was done volun- 
tarily, that is, of defendant’s own volition, it was wilfully 
done and falls within the inhibition of the statute. The 
words of the statute omitted from the instruction, “or 
corruptly,” suggest a motive. The word “corruptly” when 
used in a statute generally imports a wrongful design to ac- 
quire some pecuniary or other advantage. It may be noted, 
too, that the phrase as used in the statute is in the dis- 
junctive. The statute does not provide that before a con- 
viction can be had a jury must find that. defendant acted 
both “wilfully” and “corruptly.” The plain import of the 
language is that, if defendant was either wilful, or corrupt, 
his act was a violation of the statute. 

Certain assignments of error relating to preliminary 
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pleas are urged in the brief, but these issues have been dis- 
posed of in Quinton v. State, ante, p. 684, and therefore 
will not be noted here. 

Our attention is called to instructions asked by defend- 
ant and refused by the court, but we find no error in the 
rulings of the court on these instructions. The record as a 
whole is found free from error, and the judgment is 


AFFIRMED. 


Nvte—See Corruptly, 14A C. J. p. 1432 (1926 Ann.) ; 
Indictments and Informations, 31 C. J. sec. 245; Officers, 
29 Cyc. p. 1450; Statutes, 36 Cyc. p. 1124 (1926 Ann.). 


JULIA KAUFMANN V. STATE OF NEBRASKA. 
FILED DECEMBER 4, 1924, No. 24119. 


1. Criminal Law: VENIRE: MOoTION TO QUASH. When, on the trial 
of a criminal case, a motion to quash the venire because of 
alleged disqualification of its several members is made by de- 
fendant and overruled by the court, error cannot be predicated 
on the ruling, in the absence of a voir dire examination showing 
that the jurors against whom the motion was directed were 
challenged for cause, and that defendant exercised the peremp- 
tory challenges allowed under the statute. 


INSTRUCTIONS. An instruction will not be held errone- 
ous because of a mere typographical error which cannot reason- 
ably be said to have confused or misled the jury to the prejudice 
of the party complaining. 


SUFFICIENCY OF EVIDENCE. The evidence has been ex- 
amined, and held to support the verdict. 


Duat Counts. Where an indictment under section 
3238, Comp. St. 1922, in its first count charges that defendant 
on a certain day ‘“‘did unlawfully have in her possession, for the 
purpose of sale, intoxicating liquors.” and in the second count 
thereof charges that defendant, on the same day as that fixed 
in the first count, “unlawfully kept for sale intoxicating liquors, ’ 
the two counts charge one and the same offense, and upon a 
eanvicnien on both counts a single penalty should be imposed. 

Where an indictment under section 3238, 
Comp. St. 1922, in count 3 charges that defendant on a day cer- 
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tain “did unlawfully sell intoxicating liquors,” and in count 4 
charges that defendant, on the same day as that fixed in count 
3, did “unlawfully give away intoxicating liquors,” and does 
not clearly charge different acts, the two counts charge one and 
the same offense, and upon a conviction upon both counts, a 
single penalty should be imposed. 


ERROR to the district court for Cass County: JOHN B. 
RAPER, JUDGE. Affirmed as modified. 


A. L. Tidd, for plaintiff in error. 


O. S. Spillman, Attorney General, and Lloyd Dort, con- 
tra. 


Heard before MorRRISSEY, C. J., LETTON, DEAN, GOOD and 
THOMPSON, JJ. 


MorRISSEY, C. J. 

Defendant was placed on trial] under an indictment which 
in four counts charged violations of section 3238, Comp. 
St. 1922. The jury returned a verdict of guilty on each 
count. The court imposed a separate sentence on each 
count in the indictment, and defendant has prosecuted 
error to this court. The grand jury that returned the in- 
dictment under which defendant was tried also returned an 
indictment against the sheriff of Cass county. The indict- 
ment against the sheriff charged that he was guilty of mal- 
feasance in office in failing to apprehend and prosecute 
defendant for the acts set out in the indictment returned 
against her. A jury selected from the regular panel was duly 
impaneled and sworn to try the sheriff on the indictment 
returned against him, but, because of an incident which 
arose after the taking of considerable evidence, that jury 
was discharged. At the same term of court, and subse- 
quent to the mistrial of the sheriff, defendant was ar- 
raigned and placed on trial. Her counsel filed objections to 
the venire and alleged that 12 of the jurors then members 
of the reguar panel, as sworn jurors, had heard the evi- 


dence in the case against the sheriff; that 11 other mem- 
bers of the regular panel were in the courtroom when 
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the opening statements of the respective counsel were made 
to the jury in that case; that they had heard the testimony 
there adduced; and alleged that the testimony adduced in 
the case of the state against the sheriff was given largely 
by the same witnesses who would be called as witnesses in 
the trial of defendant, and that the facts developed on that 
trial constituted the gist of the state’s case against defend- 
ant. Defendant’s objections were overruled. 

It is claimed that the ruling on these objections denied 
defendant a trial by an impartial jury as guaranteed by 
section 11, art. I of the Constitution, and that it is in con- 
flict with the opinion of this court in Seaton v. State, 106 
‘Neb. 833. After a thorough examination of the record, in 
so far as it relates to the issue outlined, we find that none 
of the persons who were impaneled and sworn to try the 
case against the sheriff served as jurors in the instant 
case, and that of the 11 other members of the regular panel, 
who it is alleged were present in the courtroom and as spec- 
tators heard the opening statements of counsel and the 
evidence given in that case, only two served upon the jury 
in the instant case. The voir dive examination of the jury 
was not preserved, nor does the record in any way inform 
us as to whether or not any jurors were challenged for 
cause, or that defendant exercised the peremptory chal- 
lenges allowed her under the statute. In the case of Seaton 
v. State, supra, relied upon by the defendant, the record 
affirmatively shows that defendant exercised every means 
available to avoid the submission of his case to any of the 
jurors alleged to have been disqualified. The rule is well 
settled that “A party by failing to exercise his right of 
peremptory challenge will be held to have waived any ob- 
jection on account of the disqualification of a juror then 
known to exist.” Morgan v. State, 51 Neb. 672. 

In one of the instructions given by the court in quoting 
the clause of the statute which provides that the possession 
of intoxicating liquor “shall constitute prima facie evidence 
that it was kept by such person with the purpose of unlaw- 
ful sale, use or disposition in violation of law,” the words 
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“the purpose of” which in the statute stand between the 
words “with” and “unlawful” are omitted from the in- 
struction. Because of this omission, the giving of the in- 
struction is assigned as error. Any person familiar with 
the use of the English language, on even a casual reading, 
would discover that a typographical error had been made, 
but he would be neither confused nor misled as to the law 
applicable to the case. The omission of these. words did 
not make the instruction prejudicially erroneous. 

There is the further contention that the evidence does 
not support the verdict. We shall not undertake to set out 
the evidence. It has been examined and found sufficient to 
sustain the finding of the jury. 

One other matter remains to be considered. It has to 
do with the number of penalties to be imposed. -Count 1 of 
the indictment charges that on July 1, 1923, defendant “did 
unlawfully have in her possession, for the purpose of sale, 
intoxicating liquors.” Count 2 charges that on the same 
day defendant “unlawfully kept for sale intoxicating 
liquors.” In a single sentence in the statute on which the 
indictment is based it is provided that it shall be unlawful 
for any person to “keep for sale or barter’ intoxicating 
liquors. It is obvious that both count 1 and count 2 charge 
a violation of this provision of the statute. The same un- 
lawful act is charged in each of these counts although it is 
charged in slightly different language, and a conviction on 
one count or on both counts calls for the imposition of but 
a single penalty. ; 

Count 8 of the indictment charges that on July 1, 1923, 
defendant “did unlawfully sell intoxicating liquors.” Count 
4 charges that defendant did on July 1, 1923 “unlawfully 
give away intoxicating liquors.” Again we turn to the 
statute and find that,.in the same section which we have 
considered in relation to counts 1 and 2 of the indicti.-ent, 
it is made unlawful for any person to “give away,” “or to 
sell,’ intoxicating liquors. The language of the stat- 
ute is so clear as to require no interpretation. It. 
shows upon its face the intention of the legislature to be 
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to make it unlawful for any person to sell intoxicating 
liquors or to give away intoxicating liquors. It is easy to 
see that the legislature desired that prosecuting officers 
might not be embarrassed in the enforcement of this law, 
and. because in many instances it might be difficuli to 
prove whether the transaction was a sale or was a gift, so 
wrote the statute that proof of either is sufficient to sustain 
a conviction. It therefore follows that courts 3 and 4 in 
substance charge the same offense and call for a single 
penalty. 

With the exception only of the judgment pronounced, the 
record is found free from error. The judgment entered is 
modified as follows: The penalty imposed under count 1 
shall stand as the penalty under both count 1 and count 2; 
and the penalty imposed under count 3 shall stand as the 
penalty imposed under both count 3 and count 4; and, as 
thus modified, the judgment of the district court is 


AFFIRMED. 


STATE, EX REL. MARGARET L, TUNISON, APPELLEE, V. JOSEPH 
R. MILLSAP, APPELLANT. 


FILED DECEMBER 4, 1924. No. 22897. 


APPEAL from the district court for Hamilton county: 
EDWARD E. GooD, JUDGE. Appeal dismissed. 


J. L. Cleary, for appellant. 


Hainer, Craft, Edgerton & Fraizer, contra. 


Heard before MORRISSEY, C. J., LETTON, ROSE, DEAN, and 
THOMPSON, Jd. 


LETTON, J. 

This was an action to compel the moderator of school 
district No. 53 of Hamilton county to sign a school war- 
rant, in favor of the relator, in payment of wages due the 
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relator under a contract with the school board of that dis- 
trict. A motion was submitted at the hearing praying that 
the appeal be dismissed for the reasons that the amount 
due upon the warrant has, since the appeal was taken, been 
paid by the school board under authorization by the voters 
at the annual meeting in 1924, and for the further reason 
that Millsap, against whom the action proceeds, resigned 
his office on August 1, 1922, and his resignation was ac- 
cepted August 8, 1922, and one Talich appointed moderator 
in his place. No denial was made of these facts. It is 
said this is a moot case for both of these reasons. 

The basic controversy in this case is whether school dis- 
trict No. 53 should pay a sum of money claimed to be 
due to the relator for services as a teacher in said district. 
The parties, after the appeal was taken, having compro- 
‘mised and settled this question by payment, there is no 
further necessity for litigation. Harte v. Castetter, 38 
Neb. 571. The appeal is therefore dismissed at the cost of 
the appellant. 

APPEAL DISMISSED. 


STATE, EY REL., JOHN J. REINHARDT, COUNTY ATTORNEY, 
APPELLANT, V. GEORGE TALICH, APPELLEE. 


FILED DECEMBER 4, 1924. No. 23652. 


1. Schools and School Districts: ANNUAL MEETINGS: ADJOURN- 
MENT. “The annual school meeting of each schoo} district for the 
election of officers is required to be held on the first Monday of 
April of each year, ‘and there is no authority to adjourn the 
election to another day.” State v. Cones, 15 Neb. 444. 


APPOINTMENT OF MopERATOoR. After the expiration of 
the date provided by taw for the election of school officers, the 
power to accept the resignation of a moderator and to appoint 
his successor vests in the board of trustees. 


APPEAL from the district court for Hamilton county: 
LOovEL S. HASTINGS, JUDGE. Affirmed. 


John J. Reinhardt and Horth, Ryan, Cleary & Suhr, for 
appellant. 
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Hainer, Craft, Edgerton & Fraizer, contra. 


Heard before Morrissey, C. J., LETTON, ROSE, DEAN, 
and THOMPSON, JJ. 


LETTON, J. 

The county attorney of Hamilton county filed an in- 
formation in the nature of a quo warranto against George 
Talich, alleging that he unlawfully holds and exercises the 
public office of moderator of the board of trustees of school 
district No. 538, Hamilton county; that at the annual school 
district meeting in district No. 53, held on June 12, 1922, 
Joseph R. Millsap was elected moderator, and that on that 
date the meeting was adjourned to meet on August 1, 
1922; that at the adjourned session, held on August 1, 
1922, Millsap, the moderator, resigned, his resignation was 
accepted, and one F. G. Wright was elected as his successor, 
who immediately assumed the duties of the office; that 
following the annual meeting Wright was recognized as 
the moderator by the directors; that on August 8 the 
board of trustees of the district met at the home of the 
director, accepted the resignation of Millsap as moderator, 
and pretended to appoint Talich to fill the vacancy; that 
Talich pretended to accept the appointment and thereafter 
took his place as a member of the board; that the appoint- 
ment was without authority of law, for the reason that 
the meeting of August 1 filled the vacancy by the appoint- 
ment of Wright, and that Wright was, before the attempted 
appointment of Talich, the duly elected moderator of the 
district. 

A motion to quash was filed, which was in practical ef- 
fect a general demurrer. The court found that the meet- 
ing of August 1 had no power to accept the resignation of 
Millsap and to elect Wright as moderator in his place. The 
information was quashed and the action dismissed. 

By section 6332, Comp. St. 1922: ‘The board shall have 
power to fill by appointment any vacancy that may occur in 
their number, and it shall be their duty to fill such vacancy 
after its occurrence: Provided, in case the board shall, from 
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any cause, fail to fill such vacancy, the same may be filled by 
election at a special school district meeting called for that 
purpose by the qualified voters present, which meeting shall 
be called in the same manner and be subject to the same 
regulations as other special school district meetings.” 

There was no special meeting called for the filling of a 
vacancy. In section 6268, Comp. St. 1922, it is provided 
that the annual school district meeting shall be held on the 
second Monday of June of each year, and that the officers 
elected shall take possession of the office to which they 
have been elected upon the second Monday of July, and the 
school year shall commence with that date. In section 
6275, Comp. St. 1922, it is provided: 

“The qualified voters in the school district, when lawful- 
ly assembled, shall have the power to adjourn from time to 
time, as may be necessary, to designate a site for a school- 
house by a vote of two-thirds of those present, and to 
change the same by a similar vote at any annual meeting,” 
etc. . 

State v. Cones, 15 Neb. 444, was an action in quo warran- 
to to oust the defendant from the office of school treasurer. 
Defendant was elected treasurer at the annual school 4is- 
trict meeting held on the first Monday in April, 1881. On 
the first Monday of April, 1883, the annual school district 
meeting was held. The meeting was adjourned, after trans- 
action of a part of the business, until May 4, 1883. At that 
meeting the electors adopted a resolution to change the 
board of trustees from three to six, and proceeded to elect 
six trustees. On May 7 the board of trustees elected the 
relator, Crosby, as treasurer, but Cones refused to vacate 
the office, claiming he was still the lawful treasurer of the 
district. The statute provided that the change from three 
to six trustees should be made at the annual meeting, and 
that the voters at the annual meeting should proceed to 
elect the six trustees. In the opinion, by Maxwell, J., it is 
said: 

“Section 8 provides for an adjournment from time to 
time for the purpose of locating a site, but we find 
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no authority to adjourn the election of officers. The fact 
that the school year dates from the day of the election 
tends to show the intention of the legislature to have the 
election take place at the time indicated, and we are not 
aware of any authority to postpone the same. We are of 
the opinion, therefore, that the election held on the fourth 
of May was a nullity, and that the defendant is the lawful 
treasurer of said school district.” 

Where there is no definite provision in a statute direct- 
ing to whom the resignation of a public officer may proper- 
ly be given, it is the general rule that such public officer 
should tender his resignation to the power authorized to 
fill the vacancy or to call an election for that purpose. 
Mechem, Public Officers, sec. 413; State v. Popejoy, 165 
Ind. 177; State v. Augustine, 1138 Mo. 21. In the case at 
bar the voters of the district attempted at the adjourned 
annual meeting to do that which they had no right to do 
at any other time than that fixed by statute. The adjourn- 
ed meeting had no authority to elect officers or to accept 
the resignation of Millsap. These powers, after the expira- 
tion of the date provided by law for the election of officers, 
became vested in the district board, and the pretended ac- 
ceptance of Millsap’s resignation and election of Wright 
were ultra vires of the voters assembled in the adiourned 
meeting. On August 8 the board accepted the resignation 
of Millsap and appointed the respondent to fill the vacancy. 
It is the general rule that, unless specifically limited by law, 
a regular meeting may adjourn to a future fixed date. Hx 
parte Wolf, 14 Neb. 24; Maher v. State, 32 Neb. 354. The 
Cones case merely holds that the election of officers must 
be had upon the date fixed for the regular annual meeting.- 

Since the election cannot be postponed, the adjourned 
meeting in August could not accept the resignation of Mill- 
sap and elect his successor. Some stress is laid upon a 
statutory provision that the state superintendent of public 
instruction is given power as follows: ‘He shall decide 
disputed points in school law and all such decisions 
shall be held to have the force of law until reversed by the 
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court.” Comp. St. 1922, sec. 6477. It is said that he has 
held that—‘“At the time of the annual meeting the resig- 
nation of a district officer should be presented to the meet- 
ing: at any other time to the district board.” This, how- 
ever, must be taken as meaning that it should be present- 
ed to the voters at the annual meeting when assembled for 
the election of officers, and not at an adjourned meeting 
after the power of election has been exercised. 


AFFIRMED. 


CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY V. 
, STATE OF NEBRASKA ET AL. 


FILeD DECEMBER 4, 1924. No. 24088. 


1. Taxation: ASSESSMENT: PRESUMPTION. The presumption is 
that when the state board of equalization and assessment values 
railroad property for assessment purposes it acts fairly and 
impartially in fixing such valuation. 


: BURDEN OF Proor. The burden of proof is upon . 
a railway company, seeking to set aside an assessment of its 
property made by the state board of equalization and assessment. 
to establish its contention that the value of its property has 
been fixed by the board at an amount greater than its actual 
value. or that its assessed valuation has not been fairly and 
properly equalized when considered in connection with the assess- 
ment of all other property. 


: FAILURE OF Proor. The evidence in the case 
at bar does not substantiate the contention of the complainant 
that its property has been “systematically, intentionally, and 
uniformly” assessed at its full actual vaiue, while other property 
has been assessed “systematically, intentionally, and uniformly” 
at less than its full actual! value, and does not warrant a finding 
by the court that the assessment made is so excessive and unjust 
that it should be set aside. 


Error to the State Board of Equalization and Assess- 
ment. Proceedings dismissed. 
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E. P. Holmes, Guy C. Chambers, W. F. Peter and W. F. 
Dickinson, for plaintiff-in error. 


O. S. Spillman, Attorney General, George W. Ayres and 
Hugh La Master, contra. 


’ Byron Clark and Reavis & Beghtol, amici curiz. 


Heard before MorrisSky, C. J., LETTON, ROSE, DEAN, 
GooD and THOMPSON, JJ. 


LETTON, J. 

The property of plaintiff in error, hereinafter termed 
the railroad company, was valued for taxation in 1923 
by the state board of equalization and assessment at the 
sum of $10,694,409. Proceedings in error were prosecuted 
from this valuation to this court, which found “that the 
valuation of the property of complainant lacks reasonable 
uniformity with the assessment of lands and improve- 
ments; that, as the record recites, the railroad property 
has been assessed at full, actual value and _ that 
the other class mentioned has been assessed at a 
’ much lower percentage.” The assessment was_ set 
aside and the proceedings remanded to the state board 
of equalization and assessment for further proceedings in 
accordance with law. 111 Neb. 362. Pursuant to this de- 
cision, another hearing for the purpose of ascertaining the 
value of the property of the railroad company was held by 
the board on March 25, 1924, which resulted in a finding 
that the property of the company at the date of the assess- 
ment in 1923 was worth $9,571,496, being $1,122,913 less 
than it had been found to be worth at the previous assess- 
ment. From this finding the railroad company again 
prosecutes error. 

The petition in error charges that the board valued the 
petitioner’s property for assessment purposes for the 
year 1923 at its full actual value; that its property was 
valued at $9,571,496, while its actual value is only 
$5,186,920; that the board erred in assessing the petition- 
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er’s property at its full value, while all other property was 
valued.at less than its full value, and erred in refusing to 
equalize the assessment in accordance with the evidence, by 
either increasing the valuation of all other property 
or by reducing the valuation of petitioner’s property in ac- 
cordance with and in the same ratio as other property as- 
sessed. 

At this second hearing before the board, additional evi- 
dence was produced by the company with respect to the 
actual value of the railroad property. The proper limits 
of this opinion will not permit a minute and detailed state- 
ment of the tables and classifications introduced in evi- 
dence. Many of the applicable principles of law are set 
forth in the former opinion and will not be restated. The 
evidence of the company has been considered at length. The 
total owned mileage of the system is 5,363.75. The owned - 
mileage in Nebraska is 245.56. In complainant’s exhibit 
6, in’ which the company compares the Nebraska mileage 
with the sum of all the mileage both owned and leased, it 
is stated that the percentage of line in Nebraska to that 
of lines in other states is 3.41 per cent. There is no leased 
mileage in Nebraska, so as a basis of comparison the fig- 
ures are fallacious. Comparing owned lines in Nebraska 
with owned lines in other states we find that 4.57 per cent 
of the owned mileage lies within the state of Nebraska. 
Using this figure in the computation, and considering the 
market value of the stocks and bonds which are based upon 
the mileage actually owned by the company, a value con- 
siderably higher than the amount found by the board is 
reached as the value of the Nebraska property. It was ad- 
mitted by the accountant testifying for the company that 
one of the bases of valuation used by him was incorrect in 
that it does not assign to Nebraska as large a proportion 
of the stock and bonds issued, taken as representing value, 
as ought to be assigned to it, if the miles of road where the 
bonds are an actual lien are considered; that in dividing the 
stocks and bonds upon the basis of miles of track operated 
the same thing would be true, and also this would be true if 
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based upon transportation train miles. The evidence shows 
that the Rock Island system consists of 5,363.75 miles of 
line owned by the company, and also of many miles of leas- 
ed lines, and of trackage rights over many miles; that the 
tentative valuation of the entire line made by the interstate 
commerce commission in 1915, exclusive of the Chicago, 
Rock Island & Gulf Railroad, and of equipment, amounted 
to $275, 363, 390, and it is shown that additions and better- 
ments since July 1, 1915, to December, 1922, amounted to 
$22, 526, 737. The value of equipment on April 1, 1923, is 
not in evidence. There is evidence in this record, not pro- 
duced before the board at the first assessment, as to the 
density of traffic in Nebraska as compared with that in 
other states. This evidence establishes that the density of 
freight traffic on the lines in Nebraska is less than half 
that of the average density per mile on the system, and 
that the density of passenger traffic is much less than the 
average density on the system. No doubt the board con- 
sidered these factors. But it must be considered that the 
density of freight traffic and consequent enhanced value of 
the line at the convergence near Chicago—the neck of the 
bottle—is produced by the traffic arising on all the feeder 
lines, including the lines in Nebraska. There is also testi- 
mony by the complainant showing that at the former hear- 
ing errors were made in the computations introduced in 
evidence by it. If the accountants were in error then, may 
they not be equally in error now? The questions presented 
as to proper allocation of values are difficult to solve, and it 
is not to be wondered at that accountants, valuation boards 
and courts reach different conclusions in respect of this 
point. 

That the actual value of the property was not properly 
equalized with the value of other property in the state is 
another complaint made. To disprove or qualify the evi- 
dence presented by the company as to the value of farm 
lands, the state introduced 44 affidavits respecting the 
market value of farm lands in Lancaster county, Nebraska. 
The evidence shows that the peak average value of farm 


VoL. 112] SEPTEMBER TERM, 1924. 731 
Chicago, R. I. & P. R. Co. v. State. 


lands occurred about January 1, 1922, and that there has 
been a rapid decline since; that the ratio of assessed value 
to sale value is about 74.4 per cent., and not 68 per cent., 
as the evidence at the former hearing indicated. The sale 
prices in the testimony offered by the complainant were 
taken from the public records, excluding certain classes of 
conveyances, but it is shown that in some of them the ac- 
tual consideration was lower than the price named in the 
conveyance, 

Another consideration is worthy of mention. The value 
of railroad property, under the statute, is not to be equal- 
ized with the value of farm real estate alone. The inten- 
tion of the legislature was that all property in the state 
should be valued and assessed upon practically the same 
basis. The board has power “to increase or decrease the 
assessed valuation of any class, classes or kinds of proper- 
ty in any county or tax district, whenever in their judg- 
ment it shall be necessary to make such assessment con- 
form to law.” Comp. St. 1922, sec. 5901. The burden of 
proof is upon the company to establish its contention that 
the value of its property has been fixed by the board at an 
amount greater than its actual value, or that its assessed 
value has not been fairly and properly equalized when con- 
sidered in connection with the assessment of all other 
property, so that this disparity and lack of uniformity re- 
sult in an unjust and unfair assessment. While some mem- 
bers of the court think the result reached is inaccurate, and 
the value as equalized is too high, it is a practical impossi- 
bility from the evidence before us to fix the precise equiva- 
lent of the actual value of the property. Approximation 
both as to value and uniformity is all that can be reached. 
We cannot say the company has sustained the burden of 
proof that the assessment is so unjust and arbitrary that 
it ought to be set aside. The proceedings in error are 


therefore 
DISMISSED. 


| Note—See Taxation, 37 Cyc. pp. 990, 1119. 
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RAY GRAGG V. STATE OF NEBRASKA. 
FILED DECEMBER 4, 1924. No. 24105. 


1. Criminal Law: ASSISTANT PRosEcUTOR. Where a county attor- 
ney, under the direction of the district court, procures an attor- 
ney to assist in the trial of a person charged with a felony, such 
assistant is not required to qualify and give a bond nor to take 
an oath as deputy county attorney. 


CounTY ATTORNEY: De FACTO OFFICER. Where a per- 
son is employed to act in the capacity of county attorney and 
thereafter performs the duties which regularly pertain to this 
office, and holds himself out to the public as such officia) but 
has not given the required statutory bond nor taken the required 
statutory oath, such person is county attorney de facto. Baker 
v. State, ante, p. 654. 


: RicHT To OFFIcE. The right of a duly ap- 
pointed incumbent to retain the office of county attorney is not 
triable under a plea in abatement. 


ASSISTANT PROSECUTOR: APPOINTMENT: OBJECTION. 
When, under section 4916, Comp. St. 1922, a county attorney, 
under the court’s direction, procures counsel to assist in the 
prosecution of a person charged with a felony, it is not error 
for the court to overrule defendant’s objection to such appoint- 
ment, unless it is shown that the appointment was made under 
a mistake of fact or under such circumstances as would reason- 
ably tend to preclude the accused from having a fair and im- 
partial trial and thereby prejudicially affect his substantial 
rights. 


FoRMER JEOPARDY. A jury retired to deliberate upon 
its verdict in a felony case, when it was discovered that the 
accused had not been arraigned. The jury were recalled and 
resworn. Thereupon the accused was lawfully arraigned and 
pleaded “‘not guilty.” On defendant’s request a continuance 
was granted, over the state’s objection, until the next regular 
term of court, and. on defendant’s motion, the jury were dis- 
missed. but without prejudice to the state. When the case was 
regularly called for trial, at the term to which it was continued, 
defendant was given leave to withdraw his plea of “ not guilty ” 
and interpose a plea in bar of the prosecution on the alleged 
ground of former jeopardy. Held, that, in view of the proved 
facts, the court did not err in overruling the plea in bar, 


6. Larceny: DESCRIPTION OF ANIMALS. The use of the generic 
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designation “cattle” is a sufficient description in a verdict under 
the statute providing punishment for stealing a “cow, steer, bull, 
heifer, or calf.” Comp. St. 1922, sec. 9603. 


VERDICT: VALUE. Where a person is convicted of 
stealing an animal under section 9603, Comp. St. 1922, it is not 
incumbent upon the jury to fix the value of such animal in its 
verdict. 


“1 


8. Criminal Law: SENTENCE. Where a person is found guilty of 
stealing an animal under section 9603, Comp. St. 1922. it is error 
for the court to fix the minimum sentence under section 10248, 
Comp. St. 1922, instead of section 9152, Rev. St. 1913. when it 
appears that the latter act was in force at the time the crime was 
committed. 


Error to the district court for McPherson county: 
GEORGE C. GILLAN, JUDGE. Affirmed: Sentence reduced. 


John F. Cordeal, Frank M. Colfer, B. F. Butler and Wal- 
ter D. James, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard, before MorRISSEY, C. J., ROSE, DEAN, GOOD, and 
THOMPSON, JJ. 


DEAN, J. 

Defendant was charged in McPherson county with steal- 
ing “one spotted heifer calf, weight about 450 pounds, 
eight months old,” and, upon conviction, was sentenced to 
serve a term in the penitentiary of not less than two nor 
more than four years. He prosecutes error. 

The assignments of alleged error will be taken up in the © 
order in which they are presented in the briefs. 

Mr. R. H. Beatty, an attorney of Lincoln county, was ap- 
pointed to assist in the prosecution, on the application of 
Mr. George N. Gibbs, county attorney for McPherson coun- 
ty. under section 4916, Comp. St. 1922, as amended, Laws 
1928, ch. 41. The objection is that Beatty “was privately 
employed by private persons” and was disqualified because 
he was paid for his services solely by the “Nebraska Stock 
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Growers’ Association.” But neither McPherson county nor 
Mr. Charles Chessmore, the owner of the stolen property, 
paid any part of this fee, nor is the latter a member of the 
association. 

Defendant cites McKay v. State, 90 Neb. 63, and Flege 
v. State, 93 Neb. 610, in support of his contention. In the 
McKay case defendant’s counsel made a timely motion to 
exclude private counsel from participating in the prosecu- 
tion on the ground (1) that the assistant was not the dep- 
uty county attorney; (2) that the county attorney had 
not requested the appointment; (3) that he had not taken 
an official oath; and (4) that he was employed and paid 
“by the brothers and sisters of the deceased” whom it was 
charged McKay had feloniously slain. Defendant’s motion 
was overruled on the ground that an order had been entered 
“in the presence of the defendant and his counsel” “at the 
commencement of the empanelment of the jury that M. F. 
Harrington is permitted to assist the county attorney in 
the prosecution.” On appeal it was held that the court 
erred because (1) it was not shown that the county attor- 
ney requested the appointment; and (2) the mere fact that 
the court permitted counsel to assist was not a compliance 
with the statute; and (3) that mere acquiescence by the 
court and county attorney is not sufficient. 

In the Flege case an assistant prosecutor was appointed, 
on the county attorney’s application, who had theretofore 
been employed and paid by a person who was suspected of 
having feloniously killed the decedent. And it appears 
that he assisted in the preliminary examination and also 
in a former trial of the accused in the district court and, 
as stated in the opinion, had taken “an active part in both 
trials for the purpose of protecting his suspected client.” 
On appeal this court held that, under the circumstances 
attending the appointment, “a fair and impartial trial of 
the accused person could not be reasonably expected.” The 
judgment of conviction was reversed. 

Section 4916, Comp. St. 1922, was enacted for the ex- 
press purpose of authorizfng the county attorney to pro- 
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cure such assistant counsel as he may deem necessary for a 
felony trial. Bush v. State, 62 Neb. 128; Blair v. State, 72 
Neb. 501; Lower v. State, 109 Neb. 590; 18 C. J. 1336, 
sec. 79. Its object is that, under the court’s direction, as- 
sistant counsel may be procured who will not, in his zeal 
for a verdict, be tempted to prevent the‘accused from hav- 
ing a fair and impartial trial. It is obvious that the par- 
ticipation of counsel, as an assistant prosecutor, who has 
been employed by a person having ulterior motives, as 
against the accused, might seek to bring about the convic- 
tion of an innocent person to gratify the animosity of an 
unprincipled client. 

It is unthinkable that the legislature, in the enactment of 
section 4916, held any other thought than that the state, 
by the county attorney, should have not only the privilege, 
but that, for obvious reasons, it should be his bounden 
duty, in a proper case, to procure the appointment of such 
assistance as the exigencies of a felony case might require, 
to the end that the state might be thereby enabled to pre- 
sent the material facts to the jury, unbiased and unprej- 
udiced by improper motives. In the present case the facts 
are so vastly dissimilar from the facts in the McKay and 
Flege cases that defendant’s contention finds no support 
in either. The evidence discloses that reversible error can- 
not be predicated on this assignment. 

When the case was first called for trial in September, 
1923, defendant filed a plea in abatement, wherein he al- 
leged that the information was not filed within three years 
next after the date of the commission of the alleged offense. 
But in this counsel seem to be mistaken, because it appears 
that the alleged offense was committed October 12, 1918, 
and the information was filed October 7, 1921. Comp. St. 
1922, sec. 9931; Boughn v. State, 44 Neb. 889, reaffirmed 
in State v. Robertson, 65 Neb. 41. It is not argued, how- 
ever, that the information was not served upon defendant, 
within the time required by statute, before the trial com- 
menced. Comp. St. 1922, sec. 10104. Besides the forego- 
ing averments, defendant charges that Mr. Gibbs, who 
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verified and filed the information, was not the duly quali- 
fied, elected or appointed county attorney of McPherson 
county, and that “his pretended acts as such assumed of- 
ficial were and are without authority of law and of no force 
or effect.” But the record shows that his appointment was 
regular. He did not, however, take the official oath nor 
file a bond. But he held himself out as county attorney 
and performed the duties pertaining to this office and was 
recognized by the public as county attorney, so that he was 
county attorney de facto. Baker v. State, ante, p. 654. 

However, the title to a public office cannot be collaterally 
attacked, nor can it be determined under a plea in abate- 
ment, but ordinarily by quo warranto. 32 Cyc. 691; State 
v. Gonzales, 26 Tex. 197. In view of the evidence the court 
did not err in overruling defendant’s plea in abatement in 
its entirety. 

On the same day that defendant’s plea in abatement was 
overruled, at the September, 1923, term of court, the fol- 
lowing proceedings were had, as shown by the record, 
namely: September 27, 1923, a jury was selected and sworn 
and the state introduced its evidence and rested. Defend- 
ant introduced no evidence and rested. The argument 
proceeded and the jury, having been instructed, retired in 
charge of the sheriff. The court’s attention was then call- 
ed to the fact that defendant had not been arraigned, and 
had not pleaded to the information. Whereupon the jury 
were recalled and, on motion of the state, defendant was 
arraigned, the information was read to him and, upon be- 
ing called upon to plead, he pleaded not guilty. The jury 
were then resworn to try the case and the state announced 
its readiness for trial. But defendant, in open court, then 
announced “that he is not ready for trial, and requests the 
court to discharge the jury in said action, and continue 
said action for trial to the next term;’’ that the court there- 
upon granted a continuance as requested, over the state’s 
objection, and the jury were discharged ‘“‘without prej- 
udice to the state.” Defendant then entered into a re- 
cognizance with sufficient surety for his appearance at the 
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March, 1924, term of court, when the cause came on regu- 
Jarly for trial. 

At the next succeeding term of court, namely, the March, 
1924, term, to which on defendant’s motion the case was 
continued, to wit, on March 27, 1924, when the jury were 
impaneled, defendant obtained leave to withdraw his plea of 
not guilty and interpose a plea in bar, wherein he alleged, 
“that the state ought not to further prosecute said in- 
formation against him” on the ground of former jeopardy. 
On consideration of the record, and the evidence, the court 
overruled the plea in bar. 

The record clearly discloses that defendant’s plea of form- 
er jeopardy is utterly groundless. In a criminal case the 
issues are not joined until defendant has been arraigned 
and has pleaded to the information. And, until these statu- 
tory requirements have been fulfilled, there is nothing to 
be tried out. The accused has not yet been informed of the 
nature of the charge against him. There can be no jeop- 
ardy in the absence of a plea. Comp. St. 1922, sec. 10117; 
Browning v. State, 54 Neb. 208; Popel v. State, 105 Neb. 
348; 16 C. J. 243, 244, secs. 381, 382. If when defendant 
was arraigned he had stood mute and had not requested a 
discharge of the jury and had not requested a continuance of 
the action until “the next term,” another question might 
have been presented. But he did not stand mute, which 
was his right, but pleaded to the information, and over 
the state’s objection and at his own request the jury were 
discharged, and also at his request the action was contin- 
ued. The plea of former jeopardy was properly overruled. 

The jury found defendant ‘“‘guilty of stealing cattle in 
manner and form as he stands charged in the information.” 
Defendant says this is not a sufficient description in a ver- 
dict under the statute providing punishment for stealing 
a cow, steer, bull, heifer, or calf. Comp. St. 1922, sec. 9603; 
Clark v. State, 102 Neb. 728; 25 Cyc. 88. 

The jury did not find the value of the property alleged to 
have been stolen. It is argued this is error. The statute 
under which defendant was prosecuted does not require 
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such finding. The act, among other things, merely pro- 
vides: “Whoever steals any cow, steer, bull, heifer, or calf, 
of any value, * * * shall be imprisoned in the peniten- 
tiary not more than ten years nor less than one year.” 
Comp. St. 1922, sec. 9608. See Griffith v. State, 94 Neb. 55. 

Defendant cites Hennig v. State, 102 Neb. 271, and Fow- 
ler v. State, 109 Neb. 400, but neither case is in point be- 
cause both prosecutions were brought under section 9129, 
Rev. St. 1913, now section 10154, Comp. St. 1922, and in 
such actions the jury are required, on conviction, to fix . 
the value of the stolen property. This the jury failed to 
do and both cases were reversed for this reason. This as- 
signment is without merit. 

In a supplemental brief filed by defendant he argues 
that the court erred in imposing a minimum sentence of 
two years, under section 10248, Comp. St. 1922, instead 
of one year, under section 9152, Rev. St. 1913, that being 
the provision of the indeterminate sentence law which was 
in effect when the crime was committed. In this the court 


erred. The minimum sentence of one year should have 
been affixed. Ingoldsby v. State, 110 Neb. 495. 


The judgment of the district court is therefore affirmed 
in all respects, except as to the imposition of a minimum 
sentence of two years, and in this respect only it is modifi- 
ed and the minimum sentence is fixed at one year. 


AFFIRMED: SENTENCE REDUCED. 


Note—Criminal Law, 16 C. J. secs. 381, 3206; District 
and Prosecuting Attorneys, 18 C. J. secs. 79, 17 (1926 
Ann.), 86; Larceny, 36 C. J. secs. 578, 572. ‘ 


LYDIA ELIZABETH BAKER, APPELLANT, V. GROVER C. BAKER, 
APPELLEE. 


FILED DECEMBER 4, 1924. No. 22948. 


Marriage: ANNULMENT. Where a male and female are above the 
age required by statute to enter into the marriage relation, and 
are otherwise competent, and are married under and pursuant 
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to a marriage license that is wrongfully obtained, and the mar- 
riage is fully consummated, the fact that the marriage license 
was wrongfully obtained affords no ground for annulment of 
the marriage. 


APPEAL from the district court for Clay County: 
WILLIAM A. DILWORTH, JUDGE. Affirmed. 


Sloan, Sloan & Keenan and Epperson, Massie & Epper- 
son, for appellant. 


Stiner & Boslaugh, contra. 


Heard before MorRRISSEY, C. J., LETTON, ROSE, Goop and 
THOMPSON, JJ. 


GOOD, J. 

This action was instituted on behalf of Lydia Elizabeth 
Rath Baker by her father, John Rath, Jr., as her next 
friend, to annul her marriage to defendant Grover C. Bak- 
er. As grounds for the relief demanded, plaintiff alleged - 
that she was under the age of 18 years when the marriage 
ceremony was performed; that defendant used artifice and 
deceit and exercised undue influence over plaintiff and co- 
erced her consent to entering into the marriage; that he 
practiced fraud in procuriig the marriage license, by false- 
ly representing to the county judge that plaintiff was 19 
years of age when he knew that she was under 18 years, 
and that the marriage had not been consummated by cohab- 
itation of the parties. Defendant admitted the marriage, 
and that plaintiff was under 18 years of age when the license 
was procured and the marriage ceremony performed, and 
that he had falsely stated to the county judge that she was 
over 18 years of age when he procured the marriage li- 
cense, and denied the other allegations of the petition. 
A trial of the issues thus presented resulted in a general 
finding for the defendant and the dismissal of plaintiff’s 
cause of action. Plaintiff appeals. _ 

From the record it appears that at the time of the mar- 
riage ceremony plaintiff lacked three weeks of being 18 
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years of age; that she had for many years resided with her 
parents on a farm in Clay county; that defendant resided 
on a farm about two miles distant, where his sister kept 
house for him; that defendant had “ kept company ” with 
the plaintiff for a year and a half, or more, prior to their 
marriage; that he frequently called upon her at the home 
of her parents, took her to church and to places of enter- 
tainment and amusement; that the father and mother of 
plaintiff frequently visited the defendant at his home; that 
the two families were quite intimate; that a marriage be- 
tween the parties had been contemplated for a long time, 
and on two or three different occasions defendant had 
sought the consent of plaintiff’s father to the marriage, but 
on each occasion the father had withheld consent on the 
ground that his daughter was too young at that time to 
enter into the marriage relation. 

On November 5, 1921, defendant procured the marriage 
license and that evening met plaintiff in the town of Sut- 
' ton, and, with his sister took her in his automobile and 
drove to the village of Saronville, where the marriage 
ceremony was performed by a minister of the gospel in 
the presence of the latter’s wife and of defendant’s sister. 
Plaintiff insists that, while she knew he had the license 
and saw it before they left Sutton, she told him she would 
not marry him without the consent of her parents. How- 
ever, she did not protest against going to Saronville, nor 
did she make any protest or remonstrance when the mar- 
riage ceremony was performed. After the marriage cere- 
mony, plaintiff. defendant and his sister drove back to 
Sutton, where the sister was left, and defendant and plain- 
tiff drove on to the city of Aurora, where he and his wife 
registered at a hotel as man and wife and occupied the 
same room. The next morning the parties drove to Lin- 
coln, where they remained two days with relatives of the 
defendant, and then drove back to Clay county and re- 
mained one night with a neighbor. The next morning they 
drove to the home of plaintiff’s parents, evidently to seek 
their forgiveness, but plaintiff’s mother ordered defendant 
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not to come upon the premises. After an hour’s parley the 
parties then returned to the defendant’s home. Later in 
the day word was sent to plaintiff that her mother was ill 
and desired her to come home. Defendant again took his 
wife to the home of her parents, stating that he would call 
for her that evening. When he did call for her that eve- 
ning she came out and sat in the automobile with him and 
discussed their affairs for some time, but refused to go 
with him, and remained with her parents. Very shortly 
thereafter this action was instituted. 

The evidence discloses that the marriage was fully con- 
summated; that no artifice, deceit or coercion was used by 
defendant; that, while plaintiff desired the consent of her 
parents to the marriage, nevertheless it appears that she 
freely and without any duress or any undue influence en- 
tered into the marriage relation. We have, then, this sit- 
uation: Was the marriage void or voidable so that it may 
be annulled because the plaintiff was under 18 years of 
age, and because the marriage license was obtained by 
falsely representing that she was above the age of 18 years? 

Section 1489, Comp. St. 1922, declares: ‘In law, mar- 
riage is considered a civil contract, to which the consent 
of the parties capable of contracting is essential.” Sec- 
tion 1490, Comp. St. 1922, provides: “ At the time of the 
marriage the male must be of the age of eighteen years or 
upwards and the female of the age of sixteen years or up- 
wards.” It will thus be observed that the parties to this 
action were of the age where they could consent to and 
enter into a marriage contract. It is true that the statute 
further provides: ‘‘ Previous to the solemnization of any 
marriage in this state, a license for that purpose must be 
obtained from the county judge of the county wherein the 
marriage is to take place.” Comp. St. 1922, sec. 1492. And 
the next succeeding section (section 1493) provides: 
‘‘When either party is a minor, no license shall be granted 
without the verbal consent, if present, or written consent, 
if absent, of the father, if living, if not, then of the mother, 
of such minor, or of the guardian or person under whose 
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care and government such minor may be, which written 
consent shall be proved by the testimony of at least one 
competent witness.” However, this relates to the obtain- 
ing of a license, and does not go to the validity of the 
marriage. 

It has long been the rule in this state, and, we think, in 
most jurisdictions as well, that, notwithstanding the stat- 
ute declares a license shall be necessary, yet the want of a 
license does not affect the validity of the marriage. This 
court has held in Haggin v. Haggin, 35 Neb. 375, that the 
want of a license does not affect the validity of the mar- 
riage, but renders the party performing the ceremony 
liable. In Melcher v. Melcher, 102 Neb. 790, it is held: 
“If a minor is of the age of consent (Rev. St. 1913, sec. 
1541), the fact that there was no license, or that it was 
wrongfully obtained, does not invalidate his marriage.” 
And in the course of the opinion it is said (p. 792): ‘“‘We 
must remember that the age of consent to marry is, by our 
statute, made 18 years or upwards for the male, and 16 
years or upwards for the female (Rev. St. 1913, sec. 1541) 
and, although by section 1543, Rev. St. 1913, a license must 
be obtained before the marriage takes place, and by section 
1544, Rev. St. 1918, no license can be issued to a minor 
without the consent of his parents, yet the want of a li- 
cense does not affect the validity of the marriage. Hag- 
gin v. Haggin, 35 Neb. 375. These parties were both above 
the age of consent, and therefore, under these provisions 
of the statute, they were legally married. The fact that 
the license was wrongfully procured may destroy its effect 
and protection, and subject the parties at fault to penal- 
ties, but it does not affect the validity of the marriage it- 
self.” In that case the husband and wife were aged 19 and 
17 years, respectively. 

Section 1491, Comp.. St. 1922, declares what marriages 
shall be void, but it is clear that the parties to this action 
do not fall within any of the provisions mentioned in said 
section, and no statutory ground appears for declaring this 
marriage invalid. Plaintiff insists that this court, how- 
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ever, has general equitable jurisdiction to declare invalid 
a marriage contract procured by fraud, regardless of the 
fact that it does not come within any of the provisions 
of the statute which render a marriage void or voidable. 
This contention cannot avail the plaintiff because the rec- 
ord is barren of any evidence that would establish fraud 
in procuring the plaintiff’s consent to enter the marriage 
relation. 

The judgment of the district court is supported by well- 
established principles of law and is sustained by the evi- 
dence. 
AFFIRMED. 
ROosE, J., dissents. 


The following opinion on motion for rehearing was filed 
May 1, 1925. Former judgment of affirmance adhered to. 


PER CURIAM. 

This case has been heretofore submitted and an opinion 
adopted. Baker v. Baker, ante, p. 738. 

The case has again been argued on a motion for rehear- 
ing. After a careful reexamination of the questions in- 
volved, a majority of the court is satisfied with the opinion 
heretofore adopted, and it is therefore adhered to. 


Rose, J., dissents. . 


JOHN H. Moore, EXECUTOR, APPELLEE, V. JOHN H. MARKEL, 
APPELLANT: EMILY J. MOORE, INTERVENER, APPELLEE. 
JOHN H. MARKEL, APPELLANT, V. ESTATE OF 
ROBERT E. MOORE, APPELLEE. 


FILep DECEMBER 4, 1924. No. 24202. 


1. Contracts: MopIFICATION. A contract containing mutual obliga- 
tions of the parties thereto by mutual consent may be changed or 
modified in one or more of its details at any time after its execu- 
tion, and before a breach has occurred, by a new agreement 
without any new, independent or distinct consideration. 

TIME OF PERFORMANCE. Where time and punctuality 

of performance are essential elements of a contract, and by valid, 
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mutual] agreement of the parties, there is a specific extension of 
time for performance, the new time becomes of the essence of 
the contract and has the same effect as though the contract had 
been originally written as modified. 


Descent: CONTINGENT INTEREST OF WIFE: EXTINGUISHMENT. 
The contingent interest of a wife, residing in this state, in the 
real estate of her husband is not extinguished or barred by his 
deed alone, nor is it affected by a written contract, executed by 
him alone, and she takes the same interest in his rea! estate after 
his death as she would have taken had he not executed such 
deed or contract. 


The interest which a widow takes in the real 
estate of her husband on his death is more than that of an heir 
at law. 


Conversion: REALTY OF DECEDENT. When a married man con- 
tracts to convey real estate and dies before the contract has 
been performed, it is only the interest that his deed alone would 
have conveyed which equity will treat as personalty in the hands 
of his personal representative. 


Vendor and Purchaser: CONTRACT: TERMINATION. Where time 
for the performance of a contract to convey land is expressly 
made an essential element of the contract, if the vendor is not 
able to perform on the day fixed, the purchaser may treat the 


_contract as at an end. 


Specific Performance: ENFORCEMENT. Specific performance of 
a contract to convey real estate will not be enforced, at the 
instance of the vendor, for a partial interest, where the contract 
is for the entire interest. 


Mutua.ity. If one party to a contract cannot enforce 
substantial performance, a court of equity will not decree specific 
performance at the instance of the other party. The right to 


“ specific performance must be mutual and reciprocal. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Reversed, with directions. 


Stewart, Perry & Stewart, for appellant. 


Jacob Fawcett, Samuel J. Tuttle and C. C. Flansburg, 
contra. 


Heard before Morrissey, C. J., DEAN, DAy, GOOD and 
THOMPSON, Jd. 


VoL. 112] SEPTEMBER TERM, 1924. 745 


- Moore v. Markel. 


Goon, J. 

John H. Moore, as executor of the will of Robert E. 
Moore, brought in the district court an action against John 
H. Markel, to obtain authority to execute a warranty deed 
for two lots in the city of Lincoln, Nebraska, which in his 
lifetime his testator had contracted in writing to convey 
to Markel, and to enforce specific performance of the con- 
tract. With this action was consolidated another action, 
then pending in the district court on appeal from the coun- 
ty court, in which Markel was seeking allowance of a claim 
against the estate of Robert E. Moore for the advancements 
he had made on the same contract, basing his right to re- 
cover on the theory that he had rescinded the contract be- 
cause of inability of the executor to perform the contract 
according to its terms. Emily J. Moore, widow of Robert 
E. Moore, intervened and joined in the prayer of the execu- 
tor’s petition, and offered to join in executing a deed con- 
veying the lots to Markel. For convenience, John H. 
Moore, executor, will be referred to as plaintiff and Markel 
as defendant. The trial of the consolidated actions resulted 
in the disallowance of defendant’s claim and authorizing 
plaintiff to execute a warranty deed conveying the lots, and 
decreeing specific performance of the contract. Defendant 
appeals. 

This action comes here as a case stated under rule 14 of 
this court (94 Neb. XIII). The facts are not in dispute, 
and, so far as pertinent to the issues to be determined, may 
be summarized as follows: 

On March 16, 1920, Robert E. Moore, without his wife 
joining, entered into a written contract with defendant, 
wherein he agreed to convey to the latter two lots in the 
city of Lincoln, Nebraska, for a consideration of $60,000, 
of which $10,000 was then paid and the remainder was 
to be paid on or before January 1, 1922, and was to bear 
interest at 6 per cent. per annum, payable semi-annually. 
Robert E. Moore was to furnish abstract, showing mer- 
chantable title of record, and to deliver his warranty deed 
to vendee when the remainder of the purchase price and 
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interest had been paid. Defendant was given the privilege 
of paying $1,000, or any multiple thereof, on any interest 
pay day, and the further right, upon the payment of 
$3,000 additional of the purchase price, to remove from 
the lots the buildings thereon. Time and punctuality of 
performance of the agreement were made an essential ele- 
ment of the contract. Abstract of title was furnished and 
title approved by defendant, who paid an additional $3,000 
of the purchase price, took possession of the lots, and re- 
moved the buildings that were thereon when the contract 
was executed. The instalments of interest that became due 
September 16, 1920, March 16 and September 16, 1921, 
were paid when due. 

In July, 1921, defendant, in writing, requested Moore 
to agree to an extension of time for making the deferred 
payments. Several letters were exchanged between’ the 
parties. Correspondence finally resulted in Moore writing 
a letter to defendant on July 19, 1921, in which he said, 
in substance, that if defendant would pay $5,000 on the 
principal, plus interest and taxes, he would give him one 
year’s time at 6 per cent. on the remainder due, and if, 
at the end of a year’s time, $5,000 additional on the princi- 
pal and the interest and taxes were paid, he would give an 
additional year’s time on the balance of the principal at 
6 per cent. interest. On July 23, 1921, defendant, in writ- 
ing, accepted Moore’s offer. On November 16, 1921, de- 
fendant, in writing, réquested Moore to extend to June 1, 
1922, the time for payment of the $5,000 of principal which 
would have been due January 1, 1922, pursuant to their 
former correspondence. On the following day Moore wrote 
a letter to defendant in which he said: “ Replying to yours 
of the 16th would say, I think I will be needing the money 
about January first, next, very much and would be very 
glad to have it at that time, but if you cannot possibly raise 
it, I will give you until June 1, 1922.” 

It is stipulated that taxes on the real estate described in 
said contract were paid by defendant as follows: Novem- 

> ber 19, 1920, city treasurer, Lincoln, Nebraska, $178.34, 
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for 1920 taxes; March 14, 1921, city treasurer, Lincoln, 
Nebraska, $57.93, for paving taxes; March 29, 1921, coun- 
ty treasurer, Lincoln, Nebraska, $595.08, for 1920 county 
taxes. For aught that appears in the record, this is all of 
the taxes that have been levied upon the lots in question. 

On December 6, 1921, Robert E. Moore died testate, 
without issue, and leaving him surviving his widow, Emily 
J. Moore. On January 31, 1922, the will of Robert E. 
Moore was admitted to probate and plaintiff was appointed 
executor. Emily J. Moore later renounced the provisions 
made for her in the will of her husband and elected to take 
under the statute. On March 16, 1922, defendant went to 
plaintiff and stated that he wanted to pay the balance due 
on the contract for the purchase of the lots described in the 
contract and was then able to pay the same, and asked 
plaintiff if he had the deed to said property executed by 
Robert E: Moore and was ready to deliver said deed ac- 
cording to the contract. Plaintiff then stated that he had 
no deed executed by Robert E. Moore, but that he would 
apply to the court for authority to make a deed. On the 
same day defendant learned for the first time that Robert 
E. Moore was married at the time he executed the con- 
tract, and that his widow, Emily J. Moore, survived him. 
He was then advised by his attorneys that Emily J. Moore © 
was the owner of an undivided one-half interest in said lots. 
Afterwards and on the same day defendant delivered to 
plaintiff the following writing: 

“ John H. Moore, Executor of the Estate of R. E. Moore, 
Deceased. 

“Dear Sir: On March 16, 1920, I entered into ‘a contract 
with R. E. Moore for the purchase of (here follows descrip- 
tion of lots). On account of existing conditions I hereby 
elect to rescind such contract. You are further notified 
that I hereby surrender possession of lots to you and de- 
mand the repayment of all money paid by me on said con- 
tract. Yours truly, 

“ (Signed) J. H. Markel.” 
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On April 28, 1922, plaintiff instituted his action to ob- 
tain authority to execute a deed of conveyance and to en- 
force specific performance of the contract. 

The decree is assailed on many grounds. We shall con- 
Sider only such as seem necessary to a proper determina- 
tion of this appeal. By express provision “time and punc- 
tuality in performance of agreements contained herein ” 
were made an essential element of the contract. While the 
contract was executory, in part at least, the terms were 
modified by mutual agreement of the parties as to the time 
of making the deferred payments. Plaintiff argues that 
the agreement to extend time is invalid for want of con- 
sideration. : 

The rule of law applicable is that a contract, containing 
mutual obligations of the parties, may, at any time after 
it has been made and before a breach has occurred, be 
changed or modified in one or more of its details by a new 
agreement, by mutual consent of the parties, without any 
new, independent, or distinct consideration. Bowman v. 
Wright, 65 Neb. 661; EHaston v. Snyder-Trimble Co., 94 
Neb. 18; Teal v. Bilby, 123 U. S. 572; Kiler v. Wohletz, 79 
Kan. 716, L. R. A. 1915B, 11, and note (b) appearing on 
page 17. It is not even suggested that there had been any 
breach of the terms of the contract at the time of the ex- 
tension agreement. It follows that the time in which de- 
fendant should make his deferred payments was modified 
by subsequent agreement of the parties, as above indicated. 

The modification of the contract did not alter or change 
the provision making time and punctuality of performance 
an essential element of the contract, and that provision 
continued to be a part thereof and applied to the contract 
as modified. Where, by valid agreement, there is a spe- 
cific extension of time for performance, the new time be- 
comes of the essence of the contract, just the same as 
though the contract had been originally written as modi- 
fied. 13 C. J. 690, sec. 785. 

March 16, 1922, was an interest pay day on which de- 
fendant, by the terms of the contract, was privileged to 
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pay $1,000 of the principal, or any multiple tnereof. Un- 
der this provision he could pay all of the remainder of the 
consideration and thereby be then entitled to a deed to the 
lots. On that day defendant, not being himself in default, 
informed plaintiff that he was able and desired to pay 
the remainder due on the purchase price, and asked 
for a warranty deed executed by Robert E. Moore. Plain- 
tiff did not and could not then deliver either a deed executed 
by Robert E. Moore or one executed by himself as execu- 
tor; nor did he then have authority, as executor, to execute 
a deed conveying the interest of Robert E. Moore to de- 
fendant. Moreover, the interest of the wife of Moore, con- 
tingent on her surviving her husband, could not be affected 
by the contract, because she was not a party to the con- 
tract. When Moore died his widow elected to renounce the 
provisions of his will for her benefit and to take under the 
statute, as she had a perfect right to do. She thereby be- 
came vested with title to an undivided half-interest in the 
lots. 

Plaintiff invokes the equitable rule that, where a valid 
contract to convey real estate has been entered into and the 
vendor dies before performance, equity will treat the con- 
tract as personal property, so that the executor is entitled 
to the money as personal property, and contends that in 
this case the widow must look to the money in the hands 
of the executor for any contingent interest she may have 
had in the real estate. This contention overlooks the fact 
that Mrs. Moore was not a party to the contract. The in- 
terest which a widow takes in the real estate of her hus- 
band on his death is more than that of an heir. In re Es- 
tate of Grobe, 101 Neb. 786. The prospective interest of 
an heir at law in the real estate of his ancestor may be 
barred by the deed or contract of the ancestor. In this 
state the deed of the husband alone will not bar the con- 
tingent interest of his wife in the real estate of which he 
is seised during coverture, unless she is a nonresident of 
the state. It follows that his contract alone could not affect 
her contingent interest. When a married man contracts 
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to convey rea] estate and dies before the contract has been 
performed, it is only the interest that his deed alone would 
have conveyed which equity will treat as personalty. 

We then have this situation: On March 16, 1922, plain- 
tiff was unable to perform the contract. A warranty deed 
conveying merchantable title was due to defendant on that 
day. Plaintiff could not furnish it then or ever, unless a 
third party, who was not bound by the contract, would join 
In a deed. That third party could not be compelled to join. 
It was a matter of choice with her. Defendant could not 
have enforced specific performance of the contract except 
as to an undivided half interest in the lots. It is a well- 
settled rule that, where time for the performance of a con- 
tract to convey land is expressly made an essential element 
of the contract, if the vendor is not able to perform on the 
day fixed, the purchaser may treat the contract as ended. 
Shonsey v. Clayton, 107 Neb. 695; Johnson v. Herbst, 140 
Minn. 147; Soldate v. McNamara, 94 Conn. 589. In Miller 
v. Ruzicka, 111 Neb. 815, it is held: ‘‘ Ordinarily, a vendor 
in a contract for the conveyance of lands must either sub- 
stantially perform or tender substantial performance of 
the contract before he is entitled to maintain an action for 
specific performance or an action of foreclosure on the con- 
tract for a breach thereof by the vendee.” Again, it is held 
by this court that specific performance will not be enforced 
for a partial interest, where the contract is for the entire 
interest. Hoctor-Johnston Co. v. Billings, 65 Neb. 214; 
Boehmer v. Wellensiek, 107 Neb. 478. 

The right to enforce a contract must be mutual. If one 
party to a contract cannot enforce substantia! performance, 
a court of equity will not decree specific performance at 
the instance of the other party. The right to specific per- 
formance must be mutual and reciprocal. : 

Applying these rules of equity to the facts disclosed by 
the record, it clearly appears that plaintiff was not en- 
titled to specific performance of the contract, and that de- 
fendant was justified in declaring the contract rescinded. 

This brings us to the question of the amount defendant 
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should recover. He demands reimbursement for all pay- 
ments of principal, interest, and taxes. less the amount 
that should be deducted for the removal of the buildings 
and the value of his possession of the lots from the execu- 
tion of the contract until it was rescinded. The record is 
barren of any evidence as to the value of his possession. 
Only a nominal amount can be allowed therefor. The value 
of the buildings removed is stipulated to be $1,000. We are 
of the opinion that it would not be equitable for defendant 
to recover for the general taxes paid during the time he 
occupied the lots. Plaintiff and his testator were liable for 
and presumably paid taxes on the money and contract obli- 
gations of defendant, which represented the full purchase 
price of the lots. It would seem unjust that they should 
pay taxes on the lots and also on the full contract price 
while defendant occupied the lots and was certainly relieved 
from the taxes on the money that he had used to make the 
payments. As to the paving tax, that was a lien for benefit 
accruing on the lots, and defendant should be reimbursed 
therefor. , 

The payments made by defendant on principal aggre- 
gated $13,000; interest payments $4,230; paving tax 
$57.93; total! $17,287.93; less the value of removed build- 
ings, $1,000, leaves the net amount defendant should re- 
cover at $16,287.98, together with interest thereon at 7 
per cent. per annum from March 16, 1922. 

The judgment of the district court is reversed, and judg- 
ment will be entered in accordance with this opinion. 


REVERSED. 


Note—See Conversion, 13 C. J. sec. 9 (1926 Ann.) ; Con- 
tracts, 13 C. J. secs. 604, 607, 784; Dower, 19 C. J. sees. 201 
(1926 Ann.), 164; Specific Performance, 36 Cyc. pp. 739, 
622; Vendor and Purchaser, 39 Cyc. p. 1412. 
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WILLIAM N. EDGAR, APPELLEE, v. SKINNER PACKING COM- 
PANY ET AL., APPELLANTS. 


FILED DECEMBER 4, 1924. No. 22902. 


1. Corporations: Sate or Stock: Suit TO RESCIND: VENUE. 
When a sale of stock in a foreign corporation is procured 
through freudulent representations and statements of its agent 
in a county, the contract for the sale executed, dated. signed. and 
consideration paid, and the contract transmitted to the corpora- 
tion office in another county. an action in equity to rescind the 
contract based on such fraud may be brought in the former 
county. Comp. St. 1922. sec. 634. 


2. Contracts: “Date.” “The word ‘date’ is the ‘designation or 
indication in an instrument of writing of the time and place 
when and where it was made.’ ” Hammona v. Ocean Shore 
Development Co.. 22 Cal. App. 167. 


3. KESCISSION. When one party to a contract has been 
induced to enter into it through fraudulent representations of 
the other party, he has a reasonable time after discovery thereof 
to rescind. ; 

4. Hela, that, under the facts proved and the 


law applicable; the trial! court did not err in entering decree 
rescinding contract of purchase. 


APPEAL from the district court for Red Willow county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


Ritchie, Canaday & Swenson and C. D. Ritchie, for appel- 
lants. 


Butler & James and Stewart, Perry & Stewart, contra. 


Heard before MORRISSEY, C. J., LETTON, ROSE, DEAN, 
Goop and THOMPSON, JJ. 


THOMPSON, J. 

This is a suit in equity, instituted by plaintiff, Edgar, 
against the defendants, Skinner Packing Company. Ameri- 
can State Bank, and D. W. Geiselman, seeking to rescind a 
contract of subscription for stock in defendant packing 
company, cancel a note given by plaintiff in part payment 
tuereof,and to recover $3,125,the amount paid by him on the 


VOL. 112] SEPTEMBER TERM, 1924. 753 
Edgar v. Skinner Packing Co. 


subscription. The pleadings are too voluminous to be here 
set out, but the material issues before us are: (1) Whether 
the district court for Red Willow county had jurisdiction of 
defendants? The Skinner Packing Company is a foreign 
corporation, with its principal place of business in Ne- 
braska in Douglas county. Service was had on it by serv- 
ing summons on the auditor of public accounts in Lancas- 
ter county, under section 634, Comp. St. 1922. The other 
defendants are residents of Douglas county, and were 
served therein. Neither defendant was-served in Red Wil- 
low county. (2) Was the plaintiff induced to purchase 
50 shares of stock in defendant packing company by false 
and fraudulent representations made to him by it through 
its agent, to his detriment? (3) Did plaintiff waive his 
right to rescission by delay after having knowledge of the 
facts? 

The trial court overruled objections filed by defendants 
to the jurisdiction, and defendants then answered over, 
carrying into each answer as a part thereof this question of 
jurisdiction. At the close of the evidence, the court found 
for the plaintiff, and granted him the relief prayed for as 
to defendant packing company, and dismissed as to the 
other defendants. From this judgment, defendants ap- 
peal. 

The court having found in favor of defendants Geisel- 
man and American State Bank, and as no cross-appeal was 
had, we need consider the appeal as to the other defendant 
only. 

Taking up the issues in their order, we find that the sub- 
scription for the stock was secured, the money paid, and 
the note executed and delivered to the authorized agent of 
defendant packing company, all in Red Willow county, and 
at the same time and place the false and fraudulent repre- 
sentations relied on were made. Also, the contract was 
dated and signed in Red Willow county. Held, that “the 
cause of action, or some part thereof, arose” in Red Wil- 
low county, under section 634, Comp. St. 1922, and the 
court did not err in overruling objections raised to the 
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jurisdiction. Buckley v. Advance Rumely Thresher Co., 
106 Neb. 214. 

Further, the petition discloses that the cause of action, 
or some part thereof, arose in Red Willow county, and issu- 
ance of summons and return thereof show that service 
was had on defendant packing company in Lancaster coun- 
ty by serving summons on the auditor of public accounts. 
and on defendants Geiselman and the bank in Douglas 
county. Thus, objections to the jurisdiction which were 
carried into the respective answers were those and those 
only disclosed by the record. Therefore, each defendant, 
by reason thereof, entered a general appearance. Brooks 
v. Flora, 111 Neb. 9. 

As against this conclusion, defendants cite Hammond v. 
Ocean Shore Development Co., 22 Cal. App. 167. in which 
suit was brought in Mono county. It was not alleged that 
the contract was either made or to be performed in that 
county, and this failure is stressed in the opinion. On the 
contrary, it appeared from the complaint that the contract 
was dated in San Francisco county, and the presumption 
is that a writing is truly dated, and the place at which a 
contract is dated is held to be “the place where the con- 
tract was made.” The opinion then concludes that the con- 
tract was made and was to be performed in San Francisco 
county. It is further held therein that “a cause of action 
in deceit accrues immediately upon the successful consum- 
mation of the fraud,” citing 20 Cyc. 90, and that rescis- 
sion was had in San Francisco county, and the Mono coun- 
ty court was without jurisdiction. 

Let us apply this reasoning to the instant case. The 
plaintiff lived in Red Willow county, the parties were there 
when the contract was made. It was dated at Bartley, in 
that county. The money was paid and the note given there. 
There was no other place named in the contract for its 
completion. The letter seeking rescission was written and 
posted there. Then it must be further noticed that the 
language of the California statute construed by that court 
did not contain the words, “ or some part thereof,” found 
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in section 634, supra. Then, the California case was one 
at law, based on a rescission had, while this is one in 
equity, seeking rescission. In the former, the cause of ac- 
tion arose where the rescission took place; in the latter 
where the fraud, or some part thereof, was committed. It 
is contended by defendants that legal notice of rescission 
was not had. This contention is not applicable to an equita- 
ble action for rescission. Geise v. Yarter, ante, p. 44; 
Union Central Life Ins. Co. v. Schidler, 180 Ind. 214; 
Briggs v. Brushaber, 48 Mich. 330; 20 Cyc. 90. But the 
rule is otherwise in a law action. 

As to the second issue, the case comes to us for trial 
de novo, under section 9150, Comp. St. 1922. We have 
carefully examined every question presented by the plead- 
ings and the evidence, from which it is considered by us 
that the petition states a cause of action, impelling the 
granting of the relief prayed for, if supported by sufficient 
evidence; that the evidence conclusively proves that defend- 
ant Skinner Packing Company, through its duly and legal- 
ly authorized agent, falsely and with intent to defraud 
plaintiff, made the representations set forth in the petition; 
that plaintiff believed same to be true, and relying thereon 
was induced to, and did, pay the defendant packing com- 
pany, at the time and place stated, $3,125 in money, and at 
the same time and place executed and delivered to it his 
promissiory note in the usual commercial form for $3,125, 
due and payable as alleged in plaintiff’s petition; that de- 
fendant retains, and has at all times retained, the certifi- 
cate of stock and control thereof, as well as the note. Fur- 
ther, as a part of the fraud, the agent executed a collateral 
contract to repurchase the stock. The evidence shows that 
this agent at the time was also a stockholder and promoter 
of defendant packing company. Thus, this case comes 
within the law as announced in Stroman v. Atlas Refining 
Corporation, ante, p. 187: Brown v. Stroud & Co., ante, 
p. 210: Franey v. Warner, 96 Wis. 222. 

As to the third issue, we find that, although plaintiff did 
not bring this. action for more than a year after the fraud 


756 NEBRASKA REPORTS. [VoL. 112 
Tate v. Barb. - 


was committed, he did bring it within a reasonable time 
after he discovered such fraud. Things such as the lauda- 
tory letters written him by defendant company served to 
jull his suspicion, investigation, and discovery. However, 
timely after such discovery, plaintiff demanded of defend- 
ant company a rescission of the contract, asked surrender 
of the note, and payment to him of $3,125, offering to re- 
turn as far as possible under his limited contro! all that he 
had received by virtue of the transaction. We conclude 
that plaintiff did not waive his right to rescind by laches. 
In this conclusion we are supported by Rhines v. Skinner 
Packing Co., 108 Neb. 105. “The true doctrine is that, 
after discovering the facts justifying rescission, the party 
is entitled to a reasonable time in which to decide upon the 
course he will take.” 2 Black, Rescission. sec. 536. 
Therefore, having examined every question of law and 
fact. presented it is considered and determined by us that 
the findings, judgment and decree of the district court in 
favor of plaintiff and against defendant Skinner Packing 
Company is in all things right, and should be, and hereby is, 


AFFIRMED. 


Note—See Contracts, 13 C. J. sec. 671; Corporations, 14 
C. J. see. 874; 14A C. J. see. 4121; Date, 17 C. J. see. 2; 
Fraud, sec. 133. 


RoBERT J. TATE, APPELLEE, V. R. L. BARB, APPELLANT. 
FILED DECEMBER 4, 1924. No. 22913. 
Evidence examined, and held insufficient to sustain the judgment. 


APPEAL from the district court for Dodge county: FRED- 
ERICK W. BUTTON, JUDGE. Reversed. 


Abbott, Rohn & Dunlap and Courtright, Sidner, Lee & 
Gunderson, for appellant. 


J. C. Cook, contra. 


Heard before MORRISSEY, C. J., LETTON, DEAN, GOOD and 
THOMPSON, JJ. 
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THOMPSON rd. 

This is a suit brought for specific performance of a con- 
tract for the sale of real estate. The petition is in the 
usual form, with a copy of the contract in plaintiff’s pos- 
session, as it now is, attached, which describes the land as 
located in Kit Carson. county, Colorado. 

The answer alleges, in substance, that plaintiff, being 
desirous of having defendant’s aid in selling land, sug- 
gested that he pay plaintiff $500, and the latter would pre- 
pare duplicate memoranda to be signed by each, plaintiff 
to retain one and defendant the other, and that plaintiff 
could use this in making sales of land to other parties; that, 
if defendant concluded he did not want to purchase land, 
he could let plaintiff know and the $500 would be returned 
to him, and all matters dropped (thus raising a similar 
issue to that in Coffman v. Malone, 98 Neb. 819); that de- 
fendant notified plaintiff that he did not want to purchase 
land, and demanded the return of his $500, but plaintiff 
refused to pay same. ‘ 

The evidence as to this part of the answer shows that de- 
fendant consented to the suggestion of plaintiff. and the 
latter sat down at defendant’s table, they being at the time 
at defendant’s home on the farm, and prepared the papers 
in the presence of defendant’s wife; that each signed the 
respective duplicates, plaintiff retaining one and defendant 
the other: that the property was described as ‘‘ Nw. quar- 
ter of Sec. seventeen, Township eight, Range forty-eight.” 

Another defense relied on is that the description of the 
land purported to be sold being, as follows from that set 
out above, without state, county, or meridian named, is 
wholly insufficient to comply with the requirements of the 
statute of frauds as pertaining to the conveyance of land. 
Comp. St. 1922, sec. 2453; Barton v. Patrick, 20 Neb. 654; 
Frahm v. Metcalf, 75 Neb. 241; McCarn v. London, 83 Neb. 
201. 

The answer further alleges that a copy of the instru- 
ment purporting to have been signed by plaintiff and de- 
fendant attached to plaintiff’s petition shows that the orig- 
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inal now contains the words “ Kit Carson” and “ Col.,” 
which have been written in as part of the description since 
same was executed, and the word ‘“ Nebraska” erased 
from the original; that at the time of the execution of 
these duplicates the space where the words ‘“ Kit Carson ” 
now appear was left blank, and where the word “ Col.” 
now appears was the word “ Nebraska,” and the dupli- 
cate left with defendants did not and does not contain the 
words “ Kit Carson ” and “ Col;” that the original in plain- 
tiff’s possession, wherein it now differs from the duplicate 
in defendant’s possession, has been fraudulently altered 
since its execution, without defendant’s knowledge or con- 
sent. The answer also prays, by way of cross-petition, for 
judgment for $500. the sum paid plaintiff at the time of 
execution of duplicate. 

The reply is in substance a general denial. Trial had to 
the court, resulting in a finding and judgment for plaintiff 
as prayed for. Motion for a new trial overruled, and case 
appealed here for trial de novo. 

For reversal, defendant contends, inter alia, that the de- 
cree of the court is contrary to law and the evidence. In 
support of this contention he states in his brief and upon 
oral argument that a microscopic examination of the orig- 
inal contract as found in plaintiff’s possession reveals as 
follows: 

“When Tate wrote out the two contract forms they were 
resting on a surface which had small, regular and pro- 
nounced corrugations or raised places over the entire part 
whereon the forms were resting when written. Both of 
the exhibits are exactly alike in that respect. Every letter 
of the written part of both exhibits except the words ‘ Kit 
Carson’ and ‘Col.’ in plaintiff’s exhibit A displays these 
same regular and pronounced corrugations in the impres- 
sion made by the indelible pencil which Tate used. The 
impression of the pencil used in writing the words ‘ Kit 
Carson ’ and ‘ Col.’ in exhibit A is perfectly uniform. When 
these words were written the paper was resting on a per- 
fectly smooth and regular surface. 


VoL. 112] SEPTEMBER TERM, 1924. 759 
Grebe v. State. 


“ At the trial plaintiff’s exhibit A was introduced and 
seen for the first time since almost twelve months before 
by the defendant and Mrs. Barb, and for the first time by 
counsel for defendant. The light in the courtroom was 
insufficient and dim. An examination of exhibit A by the 
court under these conditions did not disclose the difference 
in writing. 

“ The evidence adduced by both parties is entirely in har- 
mony on one of the issues. It is conclusively established 
that when the parties were at the house of the defendant 
in September, 1919, the plaintiff filled out both of the con- 
tract forms, filling in the blank spaces in his own hand- 
writing. It is not disputed that the plaintiff at the request 
of the defendant filled out and delivered an original copy 
of the contract to the defendant.” 

Defendant’s contention above set out is not without 
merit. As this microscopic examination was not had at 
the triai, and neither was the attention of counsel for plain- 
tiff nor the trial court called to facts disclosed thereby, it 
is considered by us that, in justice to the parties concerned, 
the judgment should be, and it hereby is, set aside, and the 
cause remanded for trial. 

REVERSED. 


Note—See Alteration of Instruments, 2 C. J. sec. 210. 


WILLIAM GREBE v. STATE OF NEBRASKA. 
. FILED DECEMBER 4, 1924. No. 24100. 


_1. Former Case Controlling. As to the objection to the displacement 
of the county attorney and the appointment of substitute at- 
torneys to prosecute the case. errors complained of as to trial. 
and ruling on plea in abatement, the law as announced in 
Quinton v. State ante, p. 684, with which this case was argued 
and submitted, is controlling. 

2. Assault. Mere words will not justify an assault. 


Error to the district court for Cass county: JAMES T. 
BEGLEY, Judge. Affirmed. 
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A. L. Tidd, for plaintiff in error. 


O. S. Spillman, Attorney General, and Lloyd Dort, con- 
tra. 


Heard before MorrissEy, C. J., LETTON, DEAN, GOOD 
and THOMPSON, JJ. 


THOMPSON, J. 

This is a prosecution by indictment in the district court 
for Cass county, wherein William Grebe, plaintiff in error, 
is charged with unlawful assault upon one Elmer Gaines. 
Trial had to a jury, verdict of guilty, and sentence of a fine 
of $100, plaintiff in error to stand committed until fine and 
costs paid. Motion for a new trial was overruled. To re- 
verse the judgment, error is prosecuted to this court. 

This case was argued and submitted with the case of 
Quinton v. State, ante, p. 684, the records being the same up 
to and including the overruling of the plea in abatement. 
The parties in their briefs and upon oral argument refer to 
Grebe as defendant, and for convenience we shall do the 
same. 

The errors complained of may be summarized as follows: 
(1) The court erred in refusing to permit the then county 
attorney to conduct the prosecution of the case, and in ap- 
pointing for that purpose another attorney of the county 
and an assistant attorney, and in overruling defendant’s 
objection to such procedure. (2) The court erred in dis- 
missing defendant’s plea in abatement, and in refusing 
him a jury trial on it. (3) The court erred in giving in- 
struction No. 9 on its own motion, and in refusing to give 
instruction No. 3 requested by defendant. 

The errors complained of in assignments numbered 1 and 
2 were carefully considered by us in Quinton v. State, 
supra, and we hold that the law as therein announced is 
applicable to the facts in this case. Therefore, it is con- 
sidered by us that the court did not commit reversible er- 
ror in appointing an attorney to conduct the prosecution 
of the case in place of the then county attorney, and in 
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appointing an assistant for him, and in overruling de- 
fendant’s objection to such procedure, or in refusing de- 
fendant a jury trial on his plea in abatement, or in dis- 
missing his plea. 

As to the assignment of error numbered 38, it is consid- 
ered by us, after a careful] consideration of the evidence, 
that instruction No. 9 given was applicable to it, while in- 
struction No. 3 refused was not. 

The judgment of the district court is in all things right, 
and should be, and hereby is, 

AFFIRMED. 


Note—See Assault and Battery, 5 C. J. sec. 253; Crimi- 
nal Law, 16 C. J. see. 747; 17 C. J. secs. 3627, 3579; Dis- 
trict and Prosecuting Attorneys, 18 C. J. sec. 82. 


AMERICAN STATE BANK, APPELLEE, V. JOHN KELLER: 
WILLIAM LAMM ET AL., APPELLANTS. 


FILED DECEMBER 4, 1924. No. 23602. 


1. Chattel Mortgages: FILING: UNPLANTED CROPS. An agreement 
in writing to execute a mortgage upon crops not yet planted is 
not entitled to be filed as a chattel mortgage. 

: The filing of a chattel mortgage upon 

Spenitically described property will not operate as constructive 

notice of an agreement therein contained to give a chattel mort- 

gage upon unplanted crops. 

: Notice. While a chattel mortgage, or 

an apecenont for one. upon unplanted crops will ve enforced in 

equity against the mortgagor and all persons with notice thereof, 
the filing of either one of such instruments as a chattel mortgage 
will not operate as constructive notice of the equitable rights of 
the mortgagee. : 


oe 


APPEAL from the district court for Scotts Bluff county: 
P. J. BARRON, JUDGE. Reversed, with directions. 


Morrow & Morrow, for appellants. 


Robert G. Simmons and J. M. Fitzgerald, contra. 
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Heard before Morrissey, C. J., DEAN and Goon, JJ., 
REDICK and SHEPHERD, District Judges. 


REDIcK, District Judge. 

This is an action to determine the priority of liens be- 
tween a chattel mortgage held by the plaintiff and two 
chattel mortgages held by the defendants Lamm and West- 
ervelt, respectively, and executed by the defendant 
John Keller. On March 7, 1922, John Keller, be- 
ing indebted to the plaintiff for balance due _ up- 
on a promissory note and money advanced at the 
time, executed to plaintiff a chattel mortgage upon some 
personal property, about which there is no issue, to 
secure his note, for $825, due July 10, 1922. After 
describing the particular chattels, the mortgage contained 
this provision: ‘I further agree to give above bank a first 
mtg. on my share of crops that I will plant during 1922 
both to secure this mtg. and also one of $5,775 (which had 
been thereinbefore mentioned) on which a balance is yet 
due of $3,395, said crop mtg. to be given when crop is plant- 
ed.”” Subsequently, in accordance with said agreement, 
and on May 27, 1922, Keller executed a chattel mortgage 
upon his interest in the then growing crops upon his farm, 
including 75 acres of sugar beets and 30 acres of oats, as 
security for his note of $825 and a balance of $3,395, which 
mortgage was filed for record the same day. On May 17, 
1922, Keller executed a mortgage to defendant Westervelt 
upon the same crops for $2,700 as security for a note of 
that date, representing money owed, and the sum of about 
$1,183 thereafter advanced during the season to enable him 
to harvest his crop. This mortgage was filed for record 
May 17. On April 25, 1922, he executed a mortgage upon 
the same crops to defendant Lamm for $400, which mort- 
gage was filed for record May 19, 1922. By consent of the 
parties the sugar beet crop was sold and the proceeds, 
$4,445.23, paid into court, of which amount $1,482.90 was 
paid out by consent of the parties, and the contest is over 
the distribution of the remainder. 
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The lower court entered a decree finding the above facts, 
and finding also that Westervelt and Lamm had no actual 
notice of the mortgage of the plaintiff and agreement therein 
contained, but held as a matter of law that said defendants 
took their mortgages with constructive notice of the agree- 
ment contained in plaintiff’s mortgage, and ordered the 
payment by the clerk to the plaintiff of the balance remain- 
ing in the custody of the court. Defendants Lamm and 
Westervelt appeal. 

The sole question for determination is whether or not 
the due and proper filing of the chattel mortgage of plain- 
tiff on March 7, 1922, afforded constructive notice to the 
defendants of the agreement therein contained to give the 
plaintiff a first mortgage upon the crops in question when 
the same had been planted. The plaintiff contends that the 
finding of the court that the defendants did not have actual 
notice of plaintiff’s mortgage is erroneous, but has filed no 
cross-appeal, and in any event a careful examination of the 
evidence has convinced us that the finding should not be 
disturbed. Eliminating the question of actual notice, 
parties agree that the only question is the one above stat- 
ed. 

The briefs contain an interesting discussion, with a cita- 
tion of authorities, upon the question of the validity of the 
chattel mortgage upon crops to be thereafter planted, and 
the power of the court to decree specific performance of 
agreements of the kind contained in plaintiff’s mortgage, 
but we need not enter upon a discussion of these matters 
beyond the observation that in the cases of Skala v. 
Michael, 109 Neb. 305, and Weigand v. Hyde, 109 Neb. 678, 
substantially identical contracts contained in farm leases 
were held valid and specifically enforced in the Skala case, 
and the money in the hands of a subsequent purchaser with 
notice adjudged to the landlord in the Weigand case; but 
in both those cases the subsequent purchasers had actual 
notice of the agreement. 

The claim of appellants is that the agreement contained 
in plaintiff’s chattel mortgage, if contained in a separate 
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instrument, would not be entitled to record, and, though 
recorded, would not afford constructive notice of its con- 
tents. From these premises it is argued that such agree- 
ment, though contained in an instrument which was entitled 
to record, was no more efficacious in giving notice. It 
is true that the recording of an instrument not entitled to 
be recorded will not give constructive notice. Benedict v. 
T. L. V. Land & Cattle Co., 66 Neb. 236, it is equally true 
that where an instrument is properly recorded it gives no- 
tice, not only of its general character and main purpose, but 
also of all facts recited therein properly connected with 
the transaction recorded, and within these limits it is gen- 
erally held that the record gives notice of such facts as 
persons would have learned if they had examined the 
same. 23 R. C. L. 216, sec. 79. But the record does not 
give constructive notice of facts recited therein having no 
connection with the transaction from which the authority 
to record is derived. Mueller v. Engeln, 75 Ky. 441. In 
that case it was held that a provision for a lien upon per- 
sonal property contained in a deed of real estate constitut- 
ing a conveyance in the chain of title through which the 
vendee claimed was not constructive notice of such lien to 
the vendee, for the reason that the fact exhibited ‘n the 
deed was wholly foreign to the subject of the reference. 
Let us then consider the situation as exhibited by the 
record in this case. Plaintiff’s mortgage was given upon 
certain chattels therein described as horses, mules, etc.; 
the agreement to give a mortgage upon future crops was 
not connected in any manner with the particular chattels 
described in that mortgage nor with the lien thereon, but 
was a mere executory agreement to execute a mortgage up- 
on other property not then in esse; the agreement was not 
necessary to the validity of the lien upon the chattels 
nor connected with it in any manner; it was neither a 
mortgage nor a conveyance intended to operate as a mort- 
gage of goods and chattels within the purview of the 
registry acts of this state; it was a separate and distinct 
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personal contract not within their purview so far as we 
have been able to ascertain, and if contained in a separate 
document, even though recorded, would not give construc- 
tive notice of its contents. The fact that it was a part of an 
instrument entitled to record does not give it any vitality 
or efficacy as notice, for the obvious reason that it was 
wholly foreign to the subject of the properly recorded in- 
sstrument. 

It is further contended by appellee that a chattel mort- 
gage upon property not in esse, though void at law, is an 
equitable mortgage and constitutes a valid lien. But we 
have held to the contrary in the case of State Bank v. 
Grover, 110 Neb. 421, in which it was said that such a 
mortgage was ineffectual to create a lien, either legal or 
equitable, and the recording of it constituted no notice of 
a claim of lien; this is upon the principle that the instru- 
ment was void. Appellee argues, however, that an agree- 
ment for a lien upon property not in esse is not void either 
at law or in equity and is capable of enforcement as an ex- 
ecutory contract, and, therefore, that equity will look upon 
the contract and give it effect the same as a mortgage, on 
the principle that equity considers that done which ought 
to have been done. But we are unable to perceive how this 
aids the appellee. Considered as a mortgage it is void un- 
der the principles announced in the Grover case; consider- 
ed as an executory contract it certainly cannot be given 
any greater effect as to notice than the mortgage itself, had 
one been executed. Appellee cites Grand Forks Nat. Bank 
v. Minneapolis & Northern Elevator Co., 6 Dak. 357; but 
in that state there is a statute expressly declaring valid 
mortga*zs upon future crops. Also Ludlum v. Rothschild, 
41 3_.an. 218, holding that such a mortgage is valid in equi- 
ty and may be enforced against subsequent purchasers 
with notice. There is no difficulty here. We think one 
who purchases chattel property with notice of the existence 
of a mortgage thereon, or with notice of an agreement 
to execute a mortgage thereon, though such instrument 
were executed before the property came into being, could 
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not be considered an innocent purchaser, but would take 
t.tle subject to the equitable rights of the mortgagee of 
which he had notice. This was the holding of this court 
in Skala v. Michael, 109 Neb. 805, and Weigand v. Hyde, 
109 Neb. 678. While in the Skala case reference was made 
to the fact that the lease had been recorded, it also appear- 
ed that the equitable mortgagee had taken possession of the 
chattels and the claimants had actual notice of his equi- 
table rights before the issuance of the attachment. And 
while in the case of State Bank v. Grover, supra, it was 
said: “Since * * * the lease from Grover to Marlow was 
not recorded and plaintiff had no actual knowledge of the 
provisions thereof, it follows that it was not charged with 
any notice of any right of Grover to a lien on the beets.” 
This must not be considered as authority for the proposi- 
tion that, if the lease had been recorded and there had been 
no actual notice, it would have afforded constructive notice, 
because such holding was not necessary to the disposition 
of the case. 

Kelley v. Goodwin, 95 Me. 538, is cited to the effect that 
an equitable mortgage may be filed for record the same as 
a legal mortgage. In that case the court construed an 
agreement in the lease, whereby the lessor retained title 
to all the crops thereafter planted unti] the rent was paid in 
full, as an equitable mortgage, and that inasmuch as it was 
not filed as a mortgage subsequent purchasers would be 
protected. The distinction here is that no attempt to create 
a lien can be found in the language of the contract. but a 
mere executory agreement to give the lien at a future time. 
The case is in line with the holdings in those states where 
the filing of a mortgage upon property not in esse is said 
to give constructive notice of the equitable rights of the 
mortgagee, but, as above indicated, the rule in this state 
is different. What would have been the holding of the 
Maine court if the contract had been a mere executory 
agreement to give a mortgage in the future, is not intimat- 
ed. 

While we have no doubt as to the validity of appellee’s 
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agreement and the power of a court of equity to enforce 
its specific performance against all persons having notice 
thereof, we are constrained to hold that recording the 
same as a part of the chattel mortgage did not impart 
constructive notice, and as appellants had no actual notice 
thereof, their rights under their mortgages are superior 
thereto. 

We have examined the other points made by appellee, 
and authorities cited, but do not deem it necessary to dis- 
cuss them. 

The judgment of the district court is reversed, with in- 
structions to enter a decree in conformity with the views 
herein expressed. 

REVERSED. 


Note—See Chattel Mortgages, 11 C. J. secs. 51, 71, 95, 
229. 


CARL J. FRICKE v. STATE OF NEBRASKA. - 
FILED DECEMBER 29, 1924. No. 23956. 


1. Criminal Law: BUILDING AND LOAN ASSOCIATIONS: “FALSE 
Entry.” <A “false entry” in the ledger of a building and loan 
association, punishable under section 8100, Comp. St. 1922. is 
one that is intentionally and knowingly false when made, and 
was made with the intent to deceive any person authorized to 
examine into the affairs of such association. 


2. 4 In such a case, an entry, even though 
incorrect, if made to correct a mistake in bookkeeping and to 
make the account speak, or more nearly speak the truth, is not 
the character of false entry made criminal by the statute. 

3. INSTRUCTIONS. Where the evidence 


on the part of defendant tends to prove that the entries charged 
to be false were made merely in order to correct mistakes in 
bookkeeping and to make the “fully paid stock” account on the 
ledger more nearly state the true facts as to the liability 
ot the association on said account, an instruction which states: 
“And if you find from the evidence of this case that the defend- 
ant wilfully made or caused to be made the false entries charged 
in the indictment or any one of them, knowing them to be false, 
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he cannot be heard to say that he made them innocently. Such 
an entry is calculated to deceive and the defendant who made it 
knowingly cannot avoid the presumption that such entry would 
have the effect of deceiving,” is prejudicially erroneous. 


EVIDENCE OF OTHER CRIMES. As a general rule, evi- 
dence of other crimes than that with which the accused is. 
charged is not admissible in a criminal prosecution. 


ERROR to the district court for Cass county: ALEXANDER. 
C. Troup, Jupce. Reversed. 


Halleck F. Rose, Arthur C. Pancoast and William A. 
Robertson, for plaintiff in error. 


O. S. Spillman, Attorney General, and Lloyd Dort, con- 
tra. 


Heard before Morrissey, C. J., LETTON, DEAN, GOOD 
and THOMPSON, JJ. 


PER CURIAM. 

Carl J. Fricke, hereinafter named defendant, was con- 
victed on seven distinct counts of the offense of making 
false entries on the books of account of the Livingston 
Loan & Building Association. From this conviction he 
prosecutes error. 

The assignments of error are that each of the counts 
is not sustained by sufficient evidence and is contrary to 
law: error in the reception of evidence; error in the in- 
stuctions. and in the rulings of the court in regard to a 
plea in abatement. The assignments of error concerned 
with the rulings of the court upon a plea in abatement 
have already been decided adversely to the defendant’s con- 
tention in Quinton v. State, ante, p. 684, and will not be fur- 
ther considered. | 

The first count of the information charges a false entry 
at page 338 of ledger No. 2 of the corporation, purporting 
to show that on June 16, 1921, the corporation paid A. Rys, 
a stockholder, $300 in payment of stock which Rys held in 
the corporation, which entry was false and made with in- 
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tent to deceive the officers and stockholders of the corpora- 
tion and the officers and employees of the department of 
trade and commerce. The second count charged a like 
false entry to Rys of $900 on May 19, 1921. The third 
count, a similar entry purporting to show that the corpora- 
tion paid to D. Sampson, a stockholder, $2,100; the fourth 
count, a false entry at page 338 of ledger No. 2, purport- 
ing to show that the corporation had paid out $9,850 ‘‘with 
like intent to stockholders in said corporation.” Count five 
charges falsity of a like entry on the same page, on October 
20, 1921, purporting to show that the corporation paid 
$3,370 to stockholders in the corporation. The sixth count 
charges that on November 17, 1921, on the same book 
and page, a false entry was made purporting to show that 
the corporation paid to stockholders in payment of shares 
of stock held by them, $5,250. The seventh count makes 
a like charge with respect to the payment of $394.07. 

Section 8100, Comp. St. 1922, so far as material here, is 
as follows: “Every person who shall wilfully or knowingly 
subscribe, or make, or cause to be made, any false state- 
ment or any false entries in any book of any association 
organized for the purpose set forth in section 8084 of 
this article or exhibit any false paper with the intent to 
- deceive any person authorized to examine into the affairs 
of such .association, * * * shall be deemed guilty of a 
felony,” etc. 

The entries charged to have been falsely made with the 
intent to deceive were all made on page 338 of ledger No. 
2, which is the “ paid-up stock account.” This is a general 
account kept to show the liability of the association upon 
outstanding fully paid stock. Fully paid stock represents 
money loaned to or deposited with the association. On 
the credit side of the ledger is shown the amount of money 
received by the association, and on the debit side the 
amount paid out to the holders of such stock on withdraw- 
als. It is clearly shown by his method of keeping this ac- 
count that defendant was incompetent and did not under- 
stand the principle upon which such account should be 
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kept. For instance, if $1,000 was deposited with the asso- 
ciation, a fully paid stock certificate would be issued for 
that amount, and an entry made on the credit side show- 
ing that the holder of the certificate was entitled to credit 
in that amount. If the owner afterwards drew $400, an 
entry would be made debiting him to that extent. It was 
not the custom of defendant to indorse this as a credit 
upon the certificate already issued, but to take up this cer- 
tificate and issue a new one for $600 as of the date of the 
original certificate. Defendant would then enter $600 on 
the credit side of the ledger. The actual liability of the 
association on the stock would be only $600, but the en- 
tries as made upon the books would show that the associa- 
tion owed both the $1,000 and the $600, less the $400 en- 
tered on the debit side, thus overstating the liability of the 
association $600. Apparently in the endeavor to correct 
such errors defendant would at various times make en- 
tries on the debit side of the ledger in order to balance 
the account. Most of such entries were made in the ledger 
without corresponding explanatory entries in the journal. 
In some the names of the certificate holders are stated, 
but not always correctly, and the amounts do not always 
correspond with the debits which should have been made. 
There is little conflict in the evidence of the expert ac- 
countants who testified. Some of those testifying for the 
state denominate these entries “false entries,” while Mr. 
Greenfield, the accountant who was called by and gave evi- 
dence for both the prosecution and the defense, testified 
that some are incorrect but not false; that is, that they 
were made to correct previous errors in the books which 
overstated the liability of the association, and were not 
calculated to deceive any one authorized to examine the 
affairs of the association. He also testified that he made 
an exhaustive examination of the fully paid stock account, 
especially in connection with the entries charged to have 
been falsely made; that in this ledger account he found 
that a renewal was charged as if the stockholder had re- 
ceived that much additional cash, when as a matter of 
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fact he did not receive any. If the entries had been prop- 
erly made in the first place, there would have been an 
entry on both sides of the ledger, which would maintain 
the account in its correct balance. On discovery of the 
error, it would have been perfectly proper for defendant 
to make the entries to correct the account, and there was 
no other way of correcting it except to make the missing 
debits. He also testified that the entries ‘“ to balance” 
(without mentioning names) set forth in the latter 
counts of the indictment were made as correction entries 
because a number of entries had been made upon the books 
giving credit for fully paid-up stock which was never paid 
for, and which certificates were canceled. The witness did 
not clearly identify these particular certificates in con- 
nection with any particular correction, but he does testi- 
fy that corrections aggregating the amount of these en- 
tries were necessary; that the credits and debits of the 
accounts he had examined indicated a liability on the fully 
paid stock account of $42,060.75, while the actual liability 
was only $18,350, the excess liability being due to the 
failure to make the proper debit entries; that these en- 
tries would not operate as a cover for an abstraction of 
money and could not have covered any money going to 
Fricke personally. He further testified, on cross-examina- 
tion, that there was scarcely an account in the books that 
was correct, and that there were numerous mistakes, many 
of them made against defendant’s interests. 

Coming now to the assignments of error: Early in the 
trial objection was made to the introduction of testimony 
as to the facts that the assets had been transferred to a 
like association in Omaha, as to the present financia] con- 
dition of the association, and as to the basis upon which 
its assets had been transferred, but the court permitted 
evidence as to the transfer and as to the amount realized 
for stock, on the statement of counsel for the state that 
the purpose was to show a motive for the alleged false en- 
tries. On cross-examination the same witness testified 
that she received $82.30 per $100 for her shares of stock, 
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and that the local association owned some mortgages that 
were being foreclosed, in which the stockholders had an 
interest. One of the accountants for the state testified that 
he, with another accountant, made an audit of the books 
at the request of the board of directors. This audit went 
back to 1913. The court admitted the result of this audit, 
over objection, as going to show a reason or motive for 
false entries. The witness also testified that he could not 
identify any shortage on account of paid-up stock. The 
witness was questioned as to what he observed as to keep- 
ing the record of loans on mortgaged property. This was 
objected to as not involving the items here in controversy, 
but the objection was overruled, and he was permitted to 
testify that mortgages were carried as assets of the asso- 
ciation after they had been paid off, and that defendant 
kept two sets of books, a private set and the set belonging 
to the association, the private books consisting of small 
books of the nature of pass-books. On cross-examination 
he testified that they found numerous mistakes that de- 
fendant had made against himself, and that he charged 
himself with money that should not have been charged 
to him. 

Defendant was charged with knowingly making certain 
specific false entries in a ledger “ kept for the purpose of 
showing the financial condition of said corporation,” with 
the intent to deceive the officers of the association and of 
the state. If these entries upon the ledger had. the effect 
to cover up any shortage in the money received upon the 
paid-up stock account, and defendant’s motive in making 
them was to conceal from the officers of the company or 
the examining officers of the state a deficiency in the paid- 
up stock account, then he would be guilty of the offense 
charged, provided the entries were sufficiently identified. 
But there is direct proof, not disputed, that there is no 
shortage in the paid-up stock account. The evidence which 
was received, implying that defendant had concealed, or 
abstracted, or embezzled money derived from collections 
upon mortgages, tends to prove another crime which it 
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was not shown had any relation to the crime with which 
he was charged, and should not have been admitted. Berg- 
hoff v. State, 25 Neb. 213; In re McVey, 50 Neb. 481; Davis 
v. State, 54 Neb. 177; 16 C. J. 586, sec. 1182. 

The court gave the following among other instructions: 
“The court instructs the jury that the intent to deceive 
in the making of a false entry is an essential element of 
the offense or offenses charged, but the intent and motives 
which actuate men can be ascertained only by a considera- 
tion of their acts. And if you find from the evidence of 
this case that the defendant wilfully made or caused to be 
made the false entries charged in the indictment or any 
one of them, knowing them to be false, he cannot be heard 
to say that he made them innocently. Such an entry is 
calculated to deceive and the defendant who made it know- 
ingly cannot avoid the presumption that such entry would 
have the effect of deceiving. Nor would the fact that the 
entry was not made in a skilful! manner and could be easily 
detected constitute any defense.’ This instruction told the 
jury as a matter of law that, if defendant wilfully made 
the entries charged, he cannot be heard to say he made 
them innocently, that such an entry was “calculated to 
deceive,” and that defendant “‘ cannot avoid the presump- 
tion that such entry would have the effect of deceiving.” 
The charge in the indictment is that the entry purports 
to show that the various sums paid to the stockholders 
named in the indictment were paid by the corporation to 
them respectively in payment and satisfaction of stock 
which the stockholders held. But the explanation is made 
that these entries were not made to show a payment by 
the corporation, but were made as correction entries to 
rectify an apparent overstatement of liabilities of the cor- 
poration to the stockholders. The main defect with re- 
spect to these entries is that their purpose was not fully 
explained on the journal or even on the ledger itself. 

Even though correct as a legal proposition, an instruc- 

‘tion not based upon the evidence may constitute reversible 
error. Esterly Harvesting Machine Co. v. Frolkey, 34 Neb. 


a 
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110; Boesen v. Omaha Street R. Co., 79 Neb. 381. Consid- 
ering the nature of the testimony in this case, the giving 
of this instruction was erroneous. We are satisfied that the 
errors committed at the trial were prejudicial to defend- 
ant. We note also that no instruction was given upon the 
presumption of innocence. 

REVERSED. 


Note—See Building and Loan Associations, 9 C. J. sec. 19 
(1926 Ann.) ; Criminal Law, 16 C. J. secs.°1182, 1133, 2486; 
17 C. J. sec. 3690. 


ROBERT WHITE, APPELLEE, V. GUS E. LEYDEN ET AL., 
APPELLANTS. 


FILED DECEMBER 29, 1924. No. 22924, 


1. Contracts: CONSTRUCTION. In construing a written contract, the 
words employed will be given their ordinary significance unless it 
appears that the parties used them in a different sense. 

2. Vendor and Purchaser: CONTRACT: CONSTRUCTION. The con- 
tract between the seller and the purchaser 1s construed, and the 
words ‘fall due” as used therein are held to have the same 
meaning as the word “delinquent.” 

3. Mortgages: FORECLOSURE: DEFENSES. In a suit to foreclose a 
purchase money mortgage, an answer which alleges that the 
contract of sale between the vendor and the vendee bound the 
vendor to furnish to the vendee a complete abstract of title to 
the premises involved, that the vendor furnished an abstract, 
but it was incomplete in that it failed to show certain special 
assessments levied against the premises, and that the vendee 
performed his part of the contract in reliance upon the abstract 
furnished, states a defense pro tanto, and it is error to sustain 
a general demurrer thereto. 


APPEAL from the district court for Douglas county: WIL- 
LIAM A. REDICK, JUDGE. Reversed. 


C. C. Flansburg, for appellants. 
Nolan & Woodland, contra. 
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Heard before Morrissey, C. J., ROSE, DEAN and GOOD, 
JJ. 


Morrissey, C. J. 

This is a suit to foreclose a purchase money mortgage. 
In defendant’s amended answer it was alleged that the 
agreement between the parties had been reduced to writ- 
ing, and that this writing, among other things, provided 
that the sale was “subject also to all taxes and assessments 
levied after the year 1918, and to any unpaid special taxes 
or special assessments levied for improvements not yet 
completed, and to unpaid instalments of special assess- - 
ments which fall due after date hereof levied for improve- 
ments not yet completed, and to unpaid instalments of 
special assessments which fall due after date hereof levied 
for improvements completed,” and that the vendor would 
furnish the vendee “a complete merchantable abstract of 
_ title brought down to date hereof * * * within a rea- 
sonable time. The purchaser or his attorney, if an ab- 
stract or copy be furnished, shall, within ten days after 
receiving such abstract, deliver to the vendor or his agent, 
together with the abstract, a note or memorandum in writ- 
ing, signed by him or his attorney, specifying in detail 
the objections he makes to the title, if any; or if none, 
then stating in substance that the same is satisfactory.” 
A copy of the contract was attached to and made a part 
of the answer. The answer also contained the allegation 
that the vendor caused to be delivered to the vendee’s attor- 
ney an abstract of title to the premises, and that no special 
assessments of any kind appeared upon the abstract against 
the property ; that county and state taxes of $121.26 were 
shown as then due and delinquent, which vendor subse- 
quently paid; that the attorney attached a written state- 
ment of the condition of the title to the abstract and re- 
turned it to the party from whom it had been received. 

The answer contained a statement of certain payments 
made, and alleged that these payments were “made in 
reliance upon said abstract and the taxes shown thereon,” 
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notwithstanding that, “prior to the execution of said con- 
tract and the deed thereunder, special assessments had 
been levied for paving tax, but such assessments were all 
due long prior to the date of the deed and contract and 
became delinquent in equal annual instalments thereafter.” 
It alleged that two instalments of the special assessment 
levied for paving tax subsequently became delinquent; that 
the premises were advertised for sale for special assess- 
ments; that defendant paid these delinquent instalments 
of special assessments; and when the interest on the mort- 
gage in suit fell due, tendered the amount of the interest, 
less the sum paid to discharge the special assessments, 
to the holder of the interest coupon. 

he copy of the answer set out in the transcript does 
not specifically state that this tender was refused. How- 
ever, it was refused, and such refusal forms the basis for 
this action. 

There was a prayer that the liability of the respective 
parties for the payment of the special assessments be de- 
termined, and for general equitable relief. To this answer 
plaintiff interposed a general demurrer. The demurrer 
was sustained. Defendant refused to plead further, and 
the court entered a decree in favor of plaintiff for the 
amount set out in the petition, and defendant has appealed. 

Two questions are presented. Only one of these ques- 
tions, we learn from the presentation in this court, was 
pressed upon the attention of the trial judge, namely. the 
language of the contract wherein it was provided that the 
purchaser took title “ subject also to all taxes and assess- 
ments levied after the year 1918, and to any unpaid special 
taxes or special assessments levied for improvements not 
yet completed, and to unpaid instalments of special assess- 
ments which fall due after date hereof, levied for improve- 
ments completed.” The controversy. it will be noted, arises 
over the “ unpaid instalments of special assessments,” and 
the meaning of the words “fall due,” as used in the con- 
tract. becomes material. 

This point was so tersely stated and the rule so correct- 
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ly announced by the trial judge that we adopt his language 
and conclusion as our own, to wit: ‘ We are construing a 
contract between individuals, and the words must be given 
their ordinary significance unless it appears that the par- 
ties used them in a technical sense. If I say to my pur- 
chaser, ‘ Here are eight instalments of special taxes levied 
on this property, I will pay everything up to date and you 
are to pay all instalments which fall due hereafter,’ there 
could be no question as to the intention of the parties that 
the purchaser was bound to pay all instalments which were 
not then required to be paid under the terms of the levy. 
It seems to me that it was in this sense the parties used 
the term ‘ due’ in their contract, and that the word shall 
be given the same meaning as ‘ delinquent.’ ” 

The contract bound the purchaser to furnish a complete 
abstract of title. The demurrer admits that the abstract 
furnished was not complete, in that it did not show the 
special assessments then made against the property, and 
it admits that all payments made subsequent to the deliv- 
ery of the abstract were made in reliance upon the ab- 
stract. In this state of the record, it was error to sustain 
the demurrer. 

The judgment is reversed and the cause remanded for 
further proceedings. 

REVERSED. 


Note—See Contracts, 13 C. J. sec. 489—Mortgages, 27 
Cyc. p. 1602; Vendor and Purchaser, 39 Cyc. p. 1633. 


HERMAN FEIS, APPELLEE, V. UNITED STATES INSURANCE 
COMPANY, APPELLANT. 


FILED DECEMBER 29, 1924. No. 22928. 


1. Insurance: PrRoor or Loss: Notice: Walver. Before an action 
is begun to recover upon a policy of accident insurance, refusal 
of payment made on the ground that the policy was not in force 
at the time the injury was sustained constitutes a waiver of 
notice and proof of lossa 
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PoLticy: CoNnstTrRucTION. An accident insurance policy 
made the insurer liable only “where there are some external and 
visible marks of an injury.” In such a policy these provisions 
should Re Mbenally construed as regards the insured. 

It is not required that such marks 
shall be either immediately visible or enduring in their nature, 
and where the evidence shows that the insured received a violent 
blow upon the stomach sufficient to knock him down, to affect his 
breathing, and to cause a slight pallor in his face at the time of 
the accident, and there is also medical testimony that such a 
blow would probably cause a reddening of the skin which would 
soon disappear, the requirements of the policy as to “external 
and visible marks” are sufficiently met. 

QUESTIONS PROPERLY SUBMITTED. Evidence examined, 
and held sufficient to justify the submission of the questions as to 
whether the death of the deceased was the result of an accident 
such as is covered by the provisions of the policy, and whether 
there were some “external and visible marks of an injury.” 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


C. L. Clark and R. F. Ireland, for appellant. 
J. C. McReynolds, contra. 


Heard before MORRISSEY, C. J., LETTON, ROSE, GooD and 
THOMPSON, Jd. 


LETTON, J. 

Plaintiff’s son held an accident insurance policy in the 
defendant company. The policy provided that, in case of 
the death of the insured from accident, $1,000 should be 
paid to the beneficiary, who is the plaintiff in this case. 
The son died from what is claimed by the plaintiff to be 
the result of an accident. Defendant denied liability, plead- 
ing that the policy was void at the time the insured sus- 
tained the injury; that no notice was given of the injury 
within 20 days, as the policy requires; that the policy only 
insured “ against loss resulting directly, independently, and 
exclusively of all other causes from bodily injuries effected 
during the life of this policy, solély through external, vio- 
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lent, and accidental means, and where there are some ex- 
ternal and visible marks of an injury;”’ that the injury 
and death were not so caused, but were “ caused primarily 
and directly from gastric hemorrhage due to an ulcer or 
ulcers of the stomach,” and that there were no external 
and visible marks of the injury alleged in plaintiff’s peti- 
tion. The reply denies the allegations in the answer, and 
pleads that the defendant, before the filing of the action, 
denied any liability on the policy and waived proofs of 
loss and notice of the accident and death. 

Defendant absolutely denied any liability before suit was 
brought, alleging that the policy was not in force at the 
time of the injury. This is a waiver of the defense based 
upon the provision of the policy requiring notice of the acci- 
dent and proof of death. Where it is denied that the policy 

‘is in force at the time the injury is received, a defense 
based upon a provision of the policy is inconsistent with 
it, and proofs of loss are dispensed with. Omaha Fire Ins. 
Co. v. Hildebrand, 54 Neb. 306; Atna Ins. Co. v. Indiana 
Nat. Life Ins. Co., 191 Ind. 554, 22 A. L. R. 402, and cases 
in note, p. 408. 

A fair interpretation of the petition is that it charges 
that the insured received an accidental blow: upon the stom- 
ach, and also an injury from two heavy lifts in the course 
of his employment. The evidence is to the effect that on 
September 26, the day of the first accident and injury al- 
leged, the deceased, a young man about 20 years of age, 
who was working for a farmer named Macklin, with Mack- 
lin and his son, a young man of about the same age as 
the insured, were loading an implement, commonly known 
as a “ hay-buck,”’ upon a wagon, and that the wind caught 
it and blew it over. A projecting beam or sweep upon it 
struck the insured across the stomach and ‘“ knocked the 
breath out of him,” a witness says, and he was a little pale. 
He was knocked into a sitting position. He said he was 
not hurt much. Afterwards he worked as usual. There 
was apparently no difference in his appetite, but he was 
restless at night and did not sleep well, while before he 
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was a sound sleeper. On that night he rubbed his hands 
across his stomach several times and did so more or less 
all the week. On September 28 the insured and young Mr. 
Macklin were about to remove a water-tank partly filled 
with water. They had to lift one side high enough to 
empty it before they could load it. It was heavy and hard 
to lift. After it had been lifted, young Mr. Macklin.says 
he noticed the insured stooped over, that he was tremb- 
ling, and sweat broke out on his forehead. He worked on 
September 29 and 30, and on the evening of October 1 he 
vomited blood. A physician was called, who gave him a 
hypodermic, but he vomited blood again twice before morn- 
ing. His father arrived at the farm in the morning. Upon 
consultation with the doctor it was decided to take the 
young man to a hospital in Lincoln. This was done. He 
was able to walk into the hospital; but, while there, had 
recurrent hemorrhages, which he vomited. He had lost 
so much blood that an attempt was made a few days after- 
wards to save his life by transfusion of blood from his 
brother’s arm, but he died during this operation. 

Among the defenses pleaded are that insured died from 
hemorrhages caused by gastric ulcer, and not from the 
result of an accident; that, if it should be found that he 
died from an accident, defendant was not liable under the 
policy, because the injury did not occur “ solely through ex- 
ternal, violent, and accidental means,” and there were “no 
external and visible marks of an injury.” 

There is no direct proof that the blow upon the stomach 
caused any external and visible mark upon the body. Ap- 
parently the insured was not examined by any one until 
the night of October 1, when the physician was called. 
There is no proof that there was then any visible mark of 
the blow upon his body. Two attending physicians at the 
hospital testified that, when examined at that time, there 
were no visible external marks upon the body, and that in 
their opinion the hemorrhages were the result of gastric 
ulcers. Another physician testified, in answer to a hypo- 
thetical question, that a blow such as was described would 
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be apt to show a reddening of the skin, that if there had 
been a reddened spot it might disappear in a day, and that 
it would be unusual for such evidence to be in existence 
six or seven days after the blow. Another doctor testified 
that a blow such as described might possibly, but not very 
probably, cause a rupture of a small blood vessel in the’ 
stomach. Much medical testimony was adduced upon the 
question, whether if a mark had been made upon the body 
at the time of such a blow it would have disappeared before 
the time that the examination was made, and upon the 
question as to the probable existence of gastric ulcer. 
The court gave the following instruction, the latter clause 
of which is vigorously urged to be reversible error: “ If the 
death of the insured was not the proximate result of his 
alleged accidental injuries, independent and exclusive of 
all other causes, the plaintiff cannot recover. Moreover, if 
you find from the evidence that the injury of the deceased, 
if any, did not cause any external visible mark upon him, 
you should find for the defendant; but you are further in- 
structed in this connection that if he received a violent 
blow upon the abdomen sufficient to knock him down, and 
if you so find from the evidence, you are at liberty to find 
and believe that the injury did produce an external mark 
upon him, though the same did not long remain.” 
Considering the undisputed facts in evidence, we are 
inclined to think, taking the instruction as a whole, that it 
was not prejudicia]). There is no denial that at the time 
the insured was struck he appeared to have “the breath 
knocked out of him,” and was pale, and that afterwards, 
when he lifted the heavy tank filled with water,, his face 
became pale, he trembled, perspiration broke out upon his 
brow, and he stood for several minutes attempting to re- 
cover. Three nights after he vomited blood and had re- 
curring hemorrhages until he died. Up until that day he 
had apparently been a strong, healthy young man, work- 
ing every day, with a good appetite and apparently sound 
digestion. He had never complained of any trouble with 
his stomach. While there was a conflict in the evidence 
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of the doctors as to whether the injury resulted “ directly, 
independently, and exclusively of all other causes from 
bodily injuries,” there was sufficient evidence to warrant 
the jury in so finding. 

Were there any “external and visible marks?” The 
words must not be strictly, but liberally, construed as re- 
gards the insured. Jt is not required that such marks shall 
be either immediate or enduring in their nature. What is 
essential is that there is some manifestation abnormal in 
its nature and affecting the physical man, the existence of 
which may be ascertained by observation or examination. 
Pennington v. Pacific Mutual Life Ins. Co., 85 la. 468. The 
question of what constitutes an external and visible mark 
thas been before the courts in a number of cases. A case 
very similar to this is Horsfall v. Pacific Mutual Life Ins. 
Co., 32 Wash. 132, 63 L. R. A. 425. The insured in that 
case had overtaxed his strength by a heavy lift. Immedi- 
ately thereafter he showed pallor, he trembled, and per- 
spiration stood out upon his forehead. Such indications 
were held by the court proper to be submitted to the jury 
to determine whether they were visible and external marks 
within the meaning of the words in the policy. See also, 
Modern Woodman Accident Ass’n v. Shryock, 54 Neb. 250: 
Barry v. United States Mutual Accident Ass'n, 23 Fed. 712; 
Peterson v. Locomotive Engineers Mutuat Life & Accident 
Ins. Ass’n, 123 Minn. 505, 49 L. R. A.-n. s. 1022, and note; 
Lewis v. Brotherhood Acetdent Co., 194 Mass. 1; Root v. 
London Guarantee & Accident Co., 92 App. Div. (N. Y.) 
578; 4 Joyce, Insurance (2d ed.) sec. 2617; Fuller, Acci- 
dent and Employers’ Liability Insurance, 121. Under the 
authorities cited, there were some “external and visible 
marks of an injury.” 

Considering ali the facts in the case, we are of the opin- 
ion that no prejudicial error occurred, and the judgment 
is, therefore, 

AFFIRMED. 

Note—See Accident Insurance, 1 C. J. secs. 37, 79, 80, 
206, 337. 
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JACOB MADURA, APPELLEE, v. PATRICK EF. MCKILLIP, 
APPELLANT, 


FILED DECEMBER 29, 1924. No. 229382. 


1. Evidence: WRITING: VALIDITY: BURDEN OF PROOF. One who 
attacks the validity of a written instrument to which his name 
has been signed, either in his own handwriting or in the presence 
of witness by his mark, has the laboring oar and must over- 
come by competent evidence the presumption of its validity 
afforded by its proper execution and acknowledgment. 

2. Trial: INSTRUCTIONS: BURDEN oF Proor. In such a case, instruc- 
tions which place the burden of proof of establishing the validity 
of the instrument upon the defendant relying upon the same, and 
which fail to instruct the jury that in case the evidence is 
equally balanced the plaintiff cannot recover, are erroneous. 


APPEAL from the district court for Holt county: ROBERT 
R. DICKSON, JUDGE. Reversed. 


Albert & Wagner and W. J. Hammond, for appellant. 
J.J. Harrington, contra. 


Heard before Morrissry, C. J., LETTON, ROSE, GOoD and 
THOMPSON, JJ. 


LETTON, J. 

This is an action to recover a balance alleged to be due 
plaintiff on an oral contract for the sale of real estate. 
Plaintiff, who was the owner of 320 acres of land in Greeley 
county, alleges in substance that on September 20, 1919, he 
sold the same to defendant McKillip for $29,000, subject to 
a mortgage of $19,000; that $1,000 was to be cash in hand, 
$12,000 on or before March 1, 1920, and $16,000 by the con- 
veyance to the plaintiff of 160 acres of land in Holt county, 
free and clear of incumbrance, which price was agreed 
upon by the parties. This agreement was to be reduced to 
writing by the defendant, who caused a writing to be pre- 
pared, falsely representing that it contained the terms of 
sale agreed upon. Plaintiff was unable to read or write 
‘English, was illiterate, and, relying upon the representa- 
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tions of McKillip that the written contract contained the 
terms of the oral agreement, he signed it by his mark. The 
written contract, which is set out in full, provides that the 
north half of section 6, township 29, range 10, in Holt coun- 
ty, should be conveyed in part payment of the Greeley coun- 
ty land, the northeast quarter to be conveyed to plaintiff 
and the northwest quarter to the plaintiff’s son, Albin 
Madura, the latter quarter subject to a mortgage of $4,000. 
It is alleged that plaintiff has performed the contract on 
his part, but that defendant has refused to pay $12,000 
which became due March 1, 1920. 

The defendant denies the making of any other than the 
written contract; alleges that pursuant thereto the deeds 
to both the Greeley county land of plaintiff and the Holt 
county land of defendant were deposited in a bank at 
Spalding, Nebraska; that plaintiff received and accepted 
two separate deeds, one running to himself as grantee and 
the other to his son Albin as grantee; that defendant pur- 
chased under and by virtue of the written contract, and 
has fully performed all his obligations thereunder; that 
plaintiff, at the time the deeds were delivered, paid defend- 
ant the sum of $172.80 in accordance with the written con- 
tract. It is also pleaded that plaintiff, having caused de- 
fendant to convey one quarter to his son for the agreed 
consideration of $12,000 above the $4,000 mortgage, is 
now estopped to deny the validity of the contract or of 
the conveyance. 

The evidence on behalf of plaintiff is to the effect that 
he is 55 years old and was born in Poland. He cannot 
read nor write, and makes his mark when he signs papers. 
When he went to look at the Holt county land his son was 
with him. McKillip’s agent, Fellers, then told him that 
his son was going to buy the other quarter. After looking 
at the land they went to McKillip’s office. McKillip read 
the contract to him and he believed it was according to the 
agreement. He did not know the half section was in- 
cluded or he would have stopped the transaction. McKil- 
lip deposited $1,000 in the bank for him, but it was taken 
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to pay interest and taxes on the Greeley county farm he 
sold defendant. He also paid for taxes, interest, etc., 
$172.80. He furnished. an abstract of title to his land, 
but McKillip, though he promised to do so, did not furnish 
an abstract to the Holt county land. There was a mort- 
gage on the quarter he bought in Holt county, but he was 
not aware of the same until he was notified to pay the in- 
terest. This was not released until after this action was 
begun. The first he knew of the fraud, a neighbor to 
whom he showed the deed said there was $138,000 coming 
to him, and when plaintiff told him about the $1,000 left 
at the bank he said there was $12,000 still coming. On 
cross-examination he testified that McKillip, Fellers, John 
Kutlas, who was an agent for McKillip and a Polander, 
and his son Albin, went out to see the land, and that he told 
them he wanted only one quarter. Albin and Fellers were 
at the bank in Spalding afterwards at the time the deal 
was closed. The banker did not have two deeds and hand 
one to plaintiff and one to Albin. Albin went to Holt coun- 
ty with him for a ride and he was more with the agent 
than with him. 

For the defendant, Albin Madura testified that he heard 
the conversation at the time the contract was made; that 
his father understood English pretty well; that McKillip 
read the contract first, and then Kutlas explained it to 
his father in Polish. The agreement was that his father 
was to have the improved quarter clear, and his father 
said he wanted the other quarter conveyed to the witness. 
On their return to Greeley county he heard his father say 
he was getting a quarter clear and that the witness was 
getting another quarter with a mortgage on it. Mr. Fel- 
lers corroborates him as to the transaction with McKillip, 
and also says that he was present when the settlement 
was made with plaintiff at the Spalding bank; that he had 
with him a complete statement of the matter, taxes, mort- 
gage, and equity, and that he went over the statement 
with the banker and plaintiff, checking over all the items, 
and that Albin Madura was there. Madura asked the 
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banker if everything was all right, and he said it was, 
so Madura signed the deed. Madura paid the difference 
according to the statement. Madura then gave witness 
two deeds, and asked him to send them up to O’Neill to be 
recorded. The original statement was sent to McKillip 
and a copy was given to plaintiff. McKillip and Kutlas 
testified practically to the same effect. Howarth, the scriv- 
ener, said that he heard plaintiff say’ he would like to get 
a quarter of land for his boy. MckKillip dictated the con- 
tract to the witness, who wrote it on the machine. Plain- 
tiff and Albin Madura were in the room and could hear 
the dictation as well as the witness. The banker at Spald- 
ing testifies that plaintiff told him he had exchanged his 
place for a half section of land in Holt county; that he 
was getting a quarter with improvements, and that the 
other quarter with an incumbrance on it he was giving 
to his son, Albin, so that he would stay at home. 
Considering the direct conflict between the testimony 
of plaintiff and that of the other witnesses, it was essential 
that the law with respect to the burden of proof be clear- 
ly and correctly stated to the jury. Instruction No. 4, 
after stating the plaintiff’s contention as to the facts, con- 
cludes as follows: “If the plaintiff has, by a prepon- 
derance of the evidence, proved his contention as herein 
set forth, then your verdict will be for the plaintiff for 
$12,000, to which you will add and include interest at 7 
per cent. from March 1, 1920, to November 14, 1921.” In- 
struction No. 6, after stating the claim of defendant, that 
the written contract was the only one entered into, and 
that it had been fully performed, told the jury: “If you 
shall find that the defendant has proved the truth of his 
contentions by the evidence, then you will find for the 
defendant.” Instruction No. 6, therefore, placed upon de- 
fendant the burden of proving the truth of his contention. 
Neither in instruction No. 4, nor in any other instruction, 
is the jury told that, in case the evidence is evenly bal- 
anced, the plaintiff cannot recover. Such an instruction 
is peculiarly necessary when plaintiff is seeking to set aside 
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an instrument in writing on the ground of fraud, for, as 
has been said by this court: ‘“ What would be sufficient to 
constitute a preponderance of the evidence and to sustain 
a judgment in an ordinary case might not suffice in an- 
other, where, in addition to the burden resting upon the 
plaintiff in any case, particular presumptions are to be 
overcome. This is especially true where a plaintiff seeks 
by parol evidence to overcome the presumptions arising 
from the express terms of a conveyance, or from the re- 
lations of the parties concerned therein. It is obvious that 
what would ordinarily suffice may fall far short of the 
requisite quantum of proof in such a case, without in any: 
degree infringing the general rule that only a preponder- 
ance of the evidence is.demanded.” Doane v. Dunham, 64 
Neb. 135. See Bingaman v. Bingaman, 85 Neb. 248. In- 
structions No. 7 and No. 8 are subject to the same infirmity. 
One who attacks the validity of a written instrument to 
which his name has been signed, either in his own hand- 
writing or in the presence of witnesses by his mark, has 
the laboring oar and must overcome by competent evi- 
dence the presumption of its validity afforded by its proper 
execution and acknowledgment, and he is not entitled to 
recover unless he has done so. 

This case has been tried twice, the jury disagreeing the 
first time, and rendering a verdict in favor of the defend- 
ant the second time. While we are reluctant to reverse 
a judgment under such circumstances, we are of the opin- 
ion that it was prejudicial error to fail to state that the 
plaintiff could not recover if the evidence was equally bal- 
anced, and also to place the burden of proof as to the valid- 
ity of the written contract upon the defendant. 


REVERSED. 


Note—See Evidence, 22 C. J. secs. 22, 883—Trial, 38 Cyc. 
pp. 1749, 1751. 
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STATE, EX REL. CLARENCE A. DAVIS, ATTORNEY GENERAL, 
APPELLEE,V. FARMERS STATE BANK OF WINSIDE, APPELLEE: 
FRANK H. CARPENTER, APPELLANT. 


FILED DECEMBER 29, 1924. No. 23271. 


1. Banks and Banking: RECEIVERS. “Ordinarily a receiver takes 
charge of banking affairs where the bank left them, and cannot 
generally, in absence of fraud, mistake, or violation of law, 
open closed transactions which would conclude the bank, if sol- 

“vent.” State v. South Fork State Bank, ante, p. 628; State 
v. American Exchange Bank, p. 834, post. 

GUARANTY FUND: LIABILITY. A person leaving money 
in a solvent state bank and accepting therefor a time certificate 
of deposit bearing on its face interest at the rate of 5 per cent.. 
is 10t entitled to the protection of the bank guaranty law during 
the existence ob a secret oral agreement for additiona] interest. 
Where a bank’s time certificate of 
sone see aneat at the rate of 5 per cent.. represents 
actual money left with the bank, a secret oral agreement for 
additional interest may be abandoned by an arrangement to that 
effect, if made in good faith upon the surrender of the certificate 
and, in lieu thereof, the issuance of a new one for the amount 
actually deposited with interest at the rate of 5 per cent. from 
the new date, and under such circumstances the new certificate 
may be within the protection of the bank guaranty law. 


APPEAL from the district court for Wayne county: AN- 
SON A. WELCH, JUDGE. Reversed in part. 


A. R. Davis and H. E. Siman, for appellant. 
Fred S. Berry and C. M. Skiles, contra. 


Heard before MORRISSEY, C. J., LETTON, ROSE, DEAN, 
GooD and THOMPSON, JJ. 


ROSE, J. 

This is a controversy between the receiver of the Farm- 
ers State Bank of Winside, an insolvent corporation, and 
Frank H. Carpenter, claimant, who pleads that he is an 
unpaid depositor entitled to the protection of the bank 
guaranty law. The department of trade and commerce 
took charge of the bank in a failing condition November 
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7, 1921, when it was indebted to claimant in the sum of 
$15,000, evidenced by two certificates of deposit which had 
been issued by the bank to claimant September 1, 1921. 
one for $10,000 and the other for $5,000, each bearing on 
its face interest at the rate of 5 per cent. per annum and 
maturing March 1, 1922. In a proceeding by the state to 
wind up the affairs of the bank, Carpenter filed with 
the receiver a claim for $15,000 and interest, based on the 
two certificates of deposit mentioned, praying for payment 
out of the bank guaranty fund. On the ground that claim- 
ant and executive officers of the bank had a secret oral 
agreement for interest in excess .f 5 per cent. per annum, 
the receiver pleaded that claiman was not a depositor 
within the meaning of the bank gu. vanty law. Upon a 
trial of the issues raised by the pleadings, the district 
court allowed the claim as a general one against the as- 
sets of the bank in the hands of the receiver, but decreed 
that claimant, on account of the oral agreement pleaded by 
the receiver, was not entitled to the protection of the bank 
guaranty law. Claimant has appealed. 

On undisputed evidence the district court found that 
claimant was a general creditor of the bank to the extent 
of $15,000 and interest, but there seems to be error in the 
ruling that the agreement for interest in excess of 5 per 
cent. prevents a resort to the bank guaranty fund. Comp. 
St. 1922, sec. 8008. 

On former certificates issued by the bank to claimant, 
the latter had received interest in excess of the maximum 
authorized by the bank guaranty law, and whether that 
infirmity extends to or inheres in the later certificates of 
deposit on which the present claim is founded is the ques- 
tion for determination. 

Claimant had been a depositor in the bank for a number 
of years before it failed. He was a farmer and had de- 
posited in the bank proceeds of the sale of a farm. As 
early as October 20, 1919, he held three time certificates of 
deposit aggregating $13,500. These represented actual 
deposits of money and bore 5 per cent. interest only. Noth- 
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ing in excess of that rate was contemplated or paid in 
any form during the original transactions. Claimant was 
at first a depositor in strict conformity to the bank guar- 
anty law and left his time deposits in the bank after they 
matured. They were soon increased to $15,000. The orig- 
inal certificates were surrendered and, in lieu thereof, new 
ones in different denominations aggregating $15,000 were 
issued, bearing on their face 5 per cent. interest and recit- 
ing that the deposits were protected by the bank guaranty 
fund of the state. There were other transactions of a simi- 
lar nature from time to time upon maturity of certificates. 
In the meantime claimant and officers of the bank entered 
into an oral agreement for additional interest, but not in- 
volving usury. Pursuant to this arrangement, the bank 
on two occasions paid, and claimant accepted, the increase. 
While receiving additional interest under the oral con- 
tract, claimant, of course, was not entitled to the protec- 
tion of the bank guaranty law. 

The agreement for additional interest, however, did not 
necessarily affect the two certificates in controversy. They 
‘were issued September 1, 1921, and represented a sum of 
money previously deposited by claimant and never re- 
turned. They recited that they bore 5 per cent. interest. 
That rate was authorized by the bank guaranty law. When 
older certificates were surrendered September 1, 1921, and 
claimant received in lieu thereof the certificates under con- 
sideration, the former transactions, unless involved in 
fraud, mistake, or violation of law, bound claimant and 
the bank as well as the receiver. A principle of law ap- 
plicable to the facts was recently stated in this form: 

“ Ordinarily a receiver takes charge of banking affairs 
where the bank left them, and cannot generally, in absence 
of fraud, mistake, or violation of law, open closed transac- 
tions which would conclude the bank, if solvent.” State 
v. South Fork State Bank, ante, p. 623; State v. American 
Exchange Bank, p. 834, post. 

As between claimant and the bank, the oral arrangement 
for additional interest was a legitimate transaction in 
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which both parties were competent to join. It did not 
release the bank from its obligation to pay plaintiff the 
amount of the certificates with additional interest. The 
allowance of the claim as a general one was equivalent to 
a finding that it was not tainted by fraud. The effect of 
the transaction was to prevent a resort to the bank guar- 
anty fund while the oral agreement was in force. State v. 
American Exchange Bank, p. 834, post. The surrender 
of former certificates on which additional] interest was paid 
closed the transactions to the receiver, unless the oral un- 
derstanding extended to the two certificates in controversy. 
On their face, they were strictly within the protection of 
the bank guaranty law. They so recited and bore interest 
at the rate of 5 per cent. only. These two certificates, ag- 
gregating $15,000, did not include any sum for excessive 
interest. While surrendering the old certificates for the 
new ones in the same amount, claimant complained that 5 
per cent. was not enough, but the cashier told him at the 
time that he could not pay more. It required the consent 
of both parties to change the terms of the written instru- 
ments. Such consent was never given. Claimant accepted 
the final certificates at their face without any agreement 
for additiona! interest and none was ever paid. The proper 
inferences from the undisputed facts are that the agree- 
ment for more than 5 per cent. interest on former certifi- 
cates was finally abandoned and that the bank retained 
claimant’s $15,000 as a deposit within the meaning of the 
bank guaranty law. 

That part of the judgment to the contrary is reversed 
and the cause remanded for the purpose of requiring pay- 
ment of Carpenter’s claim from the bank guaranty fund. 


REVERSED. 
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STATE, EX REL. CLARENCE A. DAVIS, ATTORNEY GENERAL, 


APPELLEE, V. WAYNE COUNTY BANK, APPELLEE: 
GOTTLIEB STORZ, CLAIMANT, APPELLANT. 


FILED DECEMBER 29, 1924. No. 23657. 


Banks and Banking: GUARANTY Law: Deposit. A state bank 
by soliciting renewals of time certificates of deposit and by 
appealing to the depositor for additiona) deposits does not thereby 
necessarily, within the meaning of the bank guaranty law, 
change the character of the transactions from deposits to loans. 


; A bank’s solicitation, receipt and re- 
ightion. of funds belonging to others are not of themselves con- 
clusive tests of ‘‘loans” as distinguished from “deposits” within 
the meaning of the bank guaranty law. 


In a controversy between the receiver 
of an insolvent state bank and a creditor claiming the protection 
of the bank guaranty law, the question as to whether the claim 
is based on a deposit as distinguished from a loan should be 
determined by the facts and circumstances surrounding each 
particular case. 


: Evasion. Any scheme or subterfuge to pro- 
cure any part of the bank guaranty fund by evading or cheating 
the law in the making and receiving of deposits is ineffectual for 
that purpose. 


: In good faith a person entrusting 
money eG a state bank may enter into a valid agreement to 
accept therefor time certificates of deposit bearing interest at 
the rate of 5 per cent. only, and at the same time bind an officer 
of the bank to pay personally additional interest, without extend- 
ing the transactions beyond the protection of the bank guaranty 
law. 


: The misconduct of an officer of a 
bank in duavaine to it interest which he agreed .o pay with his 
own money to a depositor is not imputable to the latter, if he 
had no knowledge of or part in the wrongdoing. 


LiaBILITY. “Where a bank’s time certificate 
of deposit, bearing interest at the rate of 5 per cent., represents 
actual money left with the bank, a secret oral agreement for 
additiona] interest may be abandoned by an arrangement to that 
effect, if made in good faith upon the surrender of the certificate 
and, in lieu thereof, the issuance of a new one for the amount 
actually deposited with interest at the rate of 5 per cent. from 
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the new date, and under such circumstances the new certificate 
may be within the protection of the bank guaranty law.” State v. 
Farmers State Bank, ante, p. 788. 


APPEAL from the district court for Wayne county: AN- 
SON A. WELCH, JUDGE. Reversed in part. 


Smith, Schall, Howell & Sheehan, for appellant. 
Fred S. Berry and C. M. Skiles, contra. 


Heard before MorRRISSEy, C. J., LETTON, ROSE, DEAN, 
GooD and THOMPSON, JJ. 


ROSE, J. 

This is a controversy between the receiver of the Wayne 
County Bank of Sholes, an insolvent corporation, and 
Gottlieb Storz, claimant, who pleads that he is an unpaid 
depositor entitled to the protection of the bank guaranty 
law. The department of trade and commerce took charge 
of the bank in a failing condition August 25, 1922, when 
it was indebted to claimant in the sum of $18,000, evi- 
denced by four certificates of deposit which had been is- 
sued by the bank to claimant May 16, 1922, three for 
$5,000 each, bearing interest at the rate of 5 per cent. per 
annum and maturing respectively November 2, 1922, No- 
vember 15, 1922, and December 1, 1922, and one for $3,000, 
bearing interest at the same rate and maturing June 6, 
1922. In a proceeding by the state to wind up the affairs 
of the bank, Storz filed with the receiver a claim for 
$18,000 and interest, based on the four certificates of de- 
posit mentioned, praying for payment out of the bank guar- 
anty fund. The receiver objected to such payment, and 
urged as defenses that the certificates were mere renewals 
of former certificates; that the bank for its own benefit 
at its own solicitation was a borrower; that claimant and 
the bank entered into and carried out a secret agreement 
for the payment of excessive interest; that the original 
transactions and the renewals resulted in loans instead of 
deposits; that claimant was a lender and not a depositor 
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within the meaning of the bank guaranty law. This is a 
summary only of the defenses. Upon a trial of the issues 
raised by formal pleadings, the district court sustained 
the position taken by the receiver and held that claimant 
was not entitled to the protection of the bank guaranty 
law, but entered judgment in his favor for $18,000 and 
interest as a general creditor of the bank. Claimant has 
appealed. 

Was claimant a lender as distinguished from a deposi- 
tor within the meaning of the bank guaranty law, provid- 
ing that—‘‘Ne banking corporation transacting a banking 
business under this article shall pay interest on deposits, 
directly or indirectly, at a greater rate than five per cent. 
per annum?” Comp. St. 1922, sec. 8008. 

When the bank failed it was legally indebted to claim- 
ant in the sum of $18,000. In money or its equivalent it 
had received that sum from assignors of claimant. This 
amount does not include any interest. None of the principal 
was ever returned. All transactions having any connec- 
tion with the claim of Storz were evidenced by time cer- 
tificates of deposit bearing on their face interest at the rate 
of 5 per cent. only. Some of them were issued as early 
as 1914, and for several years neither the bank nor any 
one for it paid any additional interest. The former payees 
named in the certificates were E. A. Higgins, the Storz 
Brewing Company, and its successor, the Storz Beverage 
& Ice Company. The companies named were corporations 
controlled by claimant, the principal stockholder and the 
present owner of the four certificates in controversy. At 
one time the bank had funds of claimant’s assignors to 
the extent of $25,000. Later this was reduced by pay- 
ments to $15,000, and afterward increased to $18,000, the 
amount of the claim under consideration. It was the prac- 
tice of the bank to pay interest and issue new certificates 
upon maturity of the old. 

At times when the bank could not pay certificates at 
maturity its cashier applied to claimant for renewals and 
for more money. The granting of such favors, however, 


VoL. 112] SEPTEMBER TERM, 1924. 795 
State, ex rel. Davis, v. Wayne County Bank. 


did not necessarily change the character of actual deposits 
to loans. Entrusting funds to a bank for future repay- 
ment, whatever the nature of the transaction, implies the 
anticipation of mutual benefits. Without the hope of pro- 
tection or profit in some form there would be no induce- 
ment to entrust money to a bank. Regarded either as loans 
or deposits, funds are solicited and accepted by banks with 
a view to promoting banking interests. A bank’s solicita- 
tion, receipt and retention of funds belonging to others 
are not of themselves conclusive tests of loans. The ques- 
tion should be determined by the facts and circumstances 
surrounding each individual case. 

Were the transactions involved in this proceeding con- 
verted from deposits into loans by the payment of interest 
in excess of 5 per cent.—the rate specified in all certificates 
of deposit? The reserve of the bank became impaired. It 
was unable to pay the time certificates as they matured. 
Interest rates generally increased. The cashier solicited 
a retention of the funds and applied for more money. He 
was told by claimant, while in control of corporations which 
owned unpaid certificates aggregating $15,000, that the 
rate of interest was too low and that he wanted his money. 
He did not demand usury. The cashier offered additional 
interest at a rate satisfactory to claimant. Definite terms 
of the new arrangement do not appear in any writing nor 
are they stated by any witness. Afterward maturing certif- 
icates were surrendered and new ones issued, each bearing 
on its face interest at the rate of 5 per cent., which was 
regularly paid by the bank,-the cashier paying in addition 
by his individual check a bonus varying at different times 
from 1 to 3 per cent. Claimant testified that the arrange- 
ment for additional interest was the individual obligation 
of the cashier. The payment of the bonus by individual 
check, while the bank paid 5 per cent. only, tends to con- 
firm the testimony of claimant. The receiver calls atten- 
tion to evidence that payments of additional interest by 
private check were afterward charged to the bank and 
credited to the personal account of the cashier. The result 
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was ultimate payment of excessive interest out of funds of 
the bank. This latter fact was first brought to the atten- 
tion of claimant at the trial, if he told the truth on the wit- 
ness-stand. His testimony is consistent with the documen- 
tary evidence of the transactions. From evidence that 
claimant had cautioned the bank to keep entries of the 
additional interest off its books, the cashier in testifying 
inferred that claimant knew the excess was being charged 
to the bank. Under all the circumstances it is more logi- 
cal to infer that claimant, as the controlling officer of his 
corporations, meant to make legal deposits without expos- 
ing the transactions to unnecessary suspicion. His con- 
duct was consistent with the theory that there were two 
contracts, one limiting the obligations of the bank to the 
precise terms of certificates of deposit bearing interest 
at the rate of 5 per cent. only and the other requiring an 
interested officer of the bank to pay additional interest on 
his individual account. Of course, any scheme or subter- 
fuge to procure any part of the bank guaranty fund by 
evading or cheating the law is ineffectual for that purpose, 
but there are circumstances under which a bank may pay 
on a deposit the maximum rate of interest allowed by stat- 
ute and an officer may, at the same time, in good faith, 
enter into an agreement to pay additional interest from his 
personal funds. Misconduct of a bank officer in subse- 
quently taking the excess from the bank is not necessarily 
imputable to an innocent depositor who had no knowledge 
of the wrongdoing. State v. Farmers State Bank, ante, 
p. 474. What is forbidden by the bank guaranty law is 
payment by the bank on deposits, directly or indirectly, of 
interest at a greater rate than 5 per cent. per annum. The 
prohibition does not in specific terms prevent an officer of a 
bank, while acting in good faith, from paying additional in- 
terest on his personal account. Comp. St. 1922, sec. 8008. 
There might be instances in which such payments would 
save a bank ir a financial crisis or stop an unreasonable run 
on a solvent institution, thus protecting the guaranty fund 
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itself. The decision seems to be controlled by the recent 
opinion in State v. Farmers State Bank, ante, p. 474. 

Moreover, the secret agreement pleaded by the receiver 
seems to have been abandoned when the bank issued the 
certificates upon which the claim of Storz is founded. When 
he was the individual owner of four unmatured certificates 
representing the funds in controversy, bearing interest 
at the rate of 5 per cent. per annum, aggregating $18,000, 
and payable to the Storz Beverage & Ice Company, he sur- 
rendered them to the bank May 16, 1922, without any 
agreement or purpose to exact additional interest, and re- 
ceived in lieu thereof the certificates on which the present 
claim is based. On these latter certificates no excess was 
ever paid by any one. Excessive interest on surrendered 
certificates under the circumstances disclosed by the record 
does not necessarily affect new ones issued and accepted 
in compliance with statutory terms. State v. American 
Exchange Bank, p. 834, post. The better view of the 
evidence and the law applicable thereto leads to the con- 
clusion that claimant is protected by the bank guaranty 
law. That part of the judgment to the contrary is re- 
versed and the cause remanded for the purpose of allowing 
his claim as a deposit. 

REVERSED. 


PETER W. SHERLOCK, JR., APPELLEE, V. PETER W. SHER- 
LOCK, SR.: RICHARDSON DRUG COMPANY, APPELLANT. 


FILED DECEMBER 29, 1924. No. 24193. 


1. Master and Servant: WoRKMEN’S COMPENSATION Law. The 
terms “any scheme, artifice or device,” as used in the workmen’s 
compensation law in connection with the creation of a liability 
to injured workmen for compensation, do not necessarily imply 
active fraud or evil design. 

20 — LIABILITY. A corporation amenable to the 
wociien: s compensation law may create a liability for the com- 
pensation of an injured workman employed by an independent 
contractor whose agreement obligates him to protect the corpora- 
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tion from liability for injuries to workmen, where such contractor 


is not required to procure insurance for the protection of his. 
employers. 


“EMPLOYEE.” In the workmen’s compensation 
law ihe provision that the word “employee” shall not be con. 
strued to include “any person whose employment is casual, and 
which is not in the usual! course of the trade, business, profession 
or occupation of his employer,” means conjunctively both casual: 
Sfapleg mene and usual course of trade. 

USUAL COURSE OF BUSINESS. Painting the 
ouside of a five-story brick building owned and used by a cor- 
poration in conducting therein a wholesale drug business may 
be work performed “in the usual course of the trade, business, 
profession or occupation” of such corporation, within the mean- 
ing of the workmen’s compensation law. 


APPEAL from the district court for Douglas county: WIL- 
LIAM G. HASTINGS, JUDGE. Affirmed. 


Kennedy, Holland, De Lacy & McLaughlin, for appellant.. 
Robert A. Nelson and W. H. Herdman, contra. 


Heard before MorrIsSEY, C. J., LETTON, ROSE, DEAN, 
Goop and THOMPSON, JJ. 


RosE, J. 

This is a proceeding under the workmen’s compensation 
law. The name of plaintiff, an injured employee seeking 
compensation, is Peter W. Sherlock, Junior. There are two 
defendants. The name of one of them is Peter W. Sher- 
lock, Senior, the father of the plaintiff. The other defend- 
ant is the Richardson Drug Company, a corporation en- 
gaged in the wholesale drug business. In conducting that 
enterprise it owns, occupies and uses a five-story brick 
building at Ninth and Jackson streets, Omaha. Defendant 
Sherlock, as an independent contractor, June 29. 1923, 
agreed with the corporation to paint exterior parts of its 
building for $135 and to hold it harmless in the event of an 
accident to himself or to any of his employees. In contem- 
plation of the painting the corporation in letting the con- 
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tract did not obtain insurance for the protection of injured 
workmen nor require defendant Sherlock to do so. He 
did not procure insurance for that purpose but employed 
plaintiff as a painter at $29.70 a week. While the latter 
‘was at work in that capacity on the exterior of the build- 
ing, the staging under him gave way. In the resulting fall 
he was severely injured. In a proceeding before the com- 
pensation commissioner both defendants were held liable to 
plaintiff for $15 a week. From the award therefor the 
corporation alone appealed. In the district court the de- 
fenses may be summarized as follows: The corporation 
was not the employer of plaintiff. He was employed by 
defendant Sherlock, an independent contractor. The paint- 
ing on the outside of the building was not done in the 
usual course of the corporation’s business. Plaintiff was 
not an employee of the corporation within the meaning of 
the compensation law. Upon a trial of the issues in the dis- 
trict court judgment was rendered against both defendants 
in favor of plaintiff for compensation of $15 a week, and an 
attorney’s fee of $250. The corporation again appealed. 

There is no conflict in the evidence. On the facts 
outlined, is plaintiff entitled to compensation from the cor- 
poration? The solution is not free from difficulties and 
in some respects judicial opinion is not harmonious. The 
decision depends on the meaning of the workmen’s compen- 
sation law when applied to the undisputed facts. 

While defendant Sherlock was an independent contractor 
and the corporation did not directly employ plaintiff, the 
statute seems to create a liability for compensation for a 
failure to procure insurance for the protection of work- 
men. Among the provisions of the workmen’s compensa- 
tion act are the following: 

“Any person, firm or corporation creating or carrying 
into operation any scheme, artifice or device to enable him, 
them or it to execute work without being responsible to the 
workmen for the provisions of this article, shall be included 
in the term ‘employer’ and with the immediate employer 
shall be jointly and severally liable to pay the compensation 
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herein provided for and be subject to all the provisions of 
this article. This section, however, shall not be so con- 
strued as to cover or mean an owner who lets a contract 
to a contractor in good faith, or a contractor who, in good 
faith, lets to a subcontractor a portion of his contract, if 
the owner or principal contractor, as the case may be, re- 
quires the contractor or sub-contractor, respectively, to pro- 
cure a policy or policies of insurance from an insurance 
company licensed to make such insurance in this state, 
which policy or policies of insurance shall guarantee pay- 
ment of compensation according to this article to injured 
workmen.” Comp. St. 1922, sec. 3039. 

The terms, “any scheme, artifice or device,” as they are 
thus used, do not necessarily imply active fraud or evil de- 
sign. Any one resorting to such means under the circum- 
stances described in the legislation on this subject may be 
included within the term “employer.” Defendant Sherlock 
and the corporation meant to release the latter from lia- 
bility for compensation of a painter, if injured while at 
work on the exterior of the building. The independent con- 
tract imposed upon defendant Sherlock the following obli- 
gation: : 

“I agree to hold the Richardson Drug Co. harmless in 
case of any accident to myself or employees.” 

This may fairly be considered a “device” within the 
meaning of the workmen’s compensation law, if the cor- 
poration disregarded a statutory duty to require its inde- 
pendent contractor to procure compensation insurance. 

In its regular trade or business as a wholesale druggist 
the corporation is an employer and as such is amenable to 
the workmen’s compensation law. Comp. St. 1922, secs. 
3029, 3037, 3088. The act, however, in defining the word 
“employee” for the purposes of the legislation, declares: 

“Tt shall not be construed to include any person whose 
employment is casual, and which is not in the usual course 
of the trade, business, profession or occupation of his em- 
ployer.” Comp. St. 1922, sec. 3038. 

The disjunctive “or’’ formerly separated the two condi- 


> 
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tions, “‘casual’’ and ‘“‘not in the usual course,” but by amend- 
ment they are now united by the conjunction “and.” 
Either condition was a defense before the statute was 
changed. Kaplan v. Gaskill, 108 Neb. 455; Petrow & Gian- 
nou v. Shewan, 108 Neb. 466. Since the adoption of the 
amendment both must be shown. Nebraska National 
Guard v. Morgan, ante, p. 432. 

To escape liability under the statutory definition of “em- 
ployee,” therefore, it is now incumbent on the corporation 
to show both conditions—casual employment and not in the 
usual course of trade or business. Nor is it enough to prove 
the letting of the independent contract, if plaintiff per- 
formed his services as workman “in the usual course of the 
trade, business, profession or occupation” of the corpora- 
tion. In that contingency the duty to require defendant 
Sherlock to procure compensation insurance still remained. 
In this connection the corporation asserts that the require- 
ment for insurance is inapplicable, because, as it is argued, 
the outside painting was not done in the usual course of 
the wholesale drug business. The contrary seems to be 
the better view, though the question is debatable. The 
building is property of the corporation and is used for 
corporate purposes. Capital of the corporation is invested 
in the building and the expense of repairing it is payable 
from the corporate funds. The building is used for offices, 
storage and other general purposes of the wholesale drug 
business. It is property used legitimately in conducting 
the enterprise in which the corporation is engaged. The 
workmen’s compensation law does not separate it from 
the stock of drugs for the purpose of determining what is 
done in'the usual course of trade. Plaintiff, when injured 
while painting, had he been employed directly by the cor- 
poration, would have been a person whose employment was 
“in the usual course of the trade, business, profession or 
occupation of his employer.” Casual] employment or em- 
ployment by an independent contractor, outside of such 
“trade, business, profession or occupation,” would present a 
different question. Under a liberal construction of the 
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workmen’s compensation law, the work in which plaintiff 
was engaged when injured was performed “in the usual 
course of the trade, business, profession or occupation” of 
the corporation. In that situation it failed to require de- 
fendant Sherlock to procure insurance for plaintiff’s pro- 
tection, and joined the independent contractor in a device 
to escape liability for compensation to the injured work- 
man. Within the meaning of the law both defendants are 
liable to plaintiff for compensation. It follows that there 
is no error in the record. Counsel for plaintiff are allowed 
a fee of $250 for their services in the supreme court. 
AFFIRMED. 
LETTON, J., dissents. 


JOHN A. CREIGHTON REAL ESTATE COMPANY, APPELLANT, 
v. CITY OF OMAHA ET AL., APPELLEES. 


FILED DECEMBER 29, 1924. No. 22772, 


1. Municipal Corporations: WATER-WORKS: TRANSFER. A water 
company owned a franchise to operate a system of water- 
works in the city of O. and was thereby authorized to 
lay and extend its water mains in any part of the city, and the 
city had power to compel the company to extend its mains, pro- 
viding the city ordered fire hydrants placed thereon at intervals 
of not more than 400 feet, and would contract to pay a stipu- 
lated annual rental. A private corporation, owning an addition 
to the city that was not accessible to the water mains, entered 
into a contract with the water company, whereby the latter ex- 
tended its water mains into and through the corporation’s addi- 
tion to the city, on condition that the private corporation would 
advance the cost of extending the mains, such cost to be refunded 
by the water company to the corporation when the city of O. 
ordered the extension of the mains and the placing of fire hy- 
drants and entered into a contract to pay stipulated rental. 
Held, that the title to the water mains, laid pursuant to this 
contract, immediately vested in the water company, and that, 
on a subsequent sale of its water plant to the city of O., title to 
such water mains became vested in said city. 


The provisions in a deed of con- 
veyance, set iit in the opinion, and under the circumstances 
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therein pointed out, held sufficient to indicate that the grantee 
had therein assumed a certain obligation of the grantor. 


3. Parol Evidence. Where a provision of a written instrument is 
fairly susceptible of two constructions, or where the language 
employed is vague, uncertain or obscure, resort may be had to 
paro] or extrinsic evidence to ascertain, its true meaning. 


4, Contracts: PAYMENTS: CONDITIONS. Where a contract provides 
for the payment of a sum of money upon the happening of certain 
contingencies, ordinarily a cause of action will not arise thereon 
until the conditions have actually happened. 


APPEAL from the district court for Douglas county: 
CARROLL O. STAUFFER, JUDGE. Affirmed. 


John P. Breen and William H. Herdman, for appellant. 
John L. Webster and W. C. Lambert, contra. 


Heard before MORRISSEY, C. J., LETTON, ROSE, DEAN, 
GOOD and THOMPSON, JJ. 


Goon, J. 

Action by John A. Creighton Real Estate Company 
against the city of Omaha and the. Metropolitan Water 
District of said city, to recover the amount alleged to be 
due on three written contracts, entered into between plain- 
tiff and the Omaha Water Company, and which, it is al- 
leged, the defendants have assumed. Genera] demurrers to 
the petition were sustained and the action dismissed. 
Plaintiff appeals. 

We are required to determine whether the petition 
states a cause of action. The petition is too lengthy to be 
set out in this opinion, and we shall attempt to summarize 
only the material] parts thereof. 

From the petition it appears that the Omaha Water 
Company owned a franchise to operate a system of water- 
works in the city of Omaha. Under its franchise its was 
authorized to lay and extend its mains in the streets of the 
city, and the city had power to require the company to lay 
and extend its water mains, providing the city ordered fire 
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hydrants to be placed, at intervals of not more than 400 feet, 
along such mains, and for which the city would pay a 
stipulated annual hydrant rental. 

In 1903 the city elected to take over the water plant at a 
price to be ascertained by appraisement. Upon completion 
of the appraisement in 1905, the city refused to take over 
the plant, and protracted litigation ensued between the 
water company and the city in the federal court over the 
question as to whether the city should be required to take 
over and pay for the plant at the appraised value. In 1912 
a decree was entered requiring the city to take 
over the plant at the appraised value, and also to pay the 
further sum of $129,424 for extensions and improvements 
made to the water plant after the appraisement and pend- 
ing litigation. This sum did not include the cost of the 
mains, constructed pursuant to the contracts on which this 
action is based. During the time of the litigation between 
the Omaha Water Company and the city of Omaha, the 
plaintiff in this action laid out Creighton’s First and 
Second additions to the city of Omaha, and which were in- 
corporated in and became a part of the city. Plaintiff 
desirec a water supply for these additions to the city, but 
the water company refused to extend its water mains 
through the additions unless ordered by the city, or unless 
the cost thereof was advanced to it. The city did not 
order the _ extensions. Thereupon, plaintiff entered 
into three contracts, of like tenor, with the water 
company, whereby it agreed to advance to the water com- 
pany the cost of laying and extending the mains through 
its additions to the city. Each contract contained the fol- 
lowing provision: “Said The Omaha Water Company here- 
by agrees that when the city of Omaha shall by competent 
authority order the extensions herein provided for and 
shall order hydrants placed thereon at intervals of not more 
than 400 feet under an agreement with said The Omaha 
Water Company to pay rental for such hydrants, said water 
company will thereupon refund the cost of the construc- 
tion of said mains to the said John A. Creighton Real 
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Estate & Trust Company, and shall then become owner of 
said mains and their appurtenances.” These contracts are 
the ones on which plaintiff seeks to recover, on the theory 
that the city has assumed the obligations of the Omaha 
Water Company. 

Pursuant to these contracts, the plaintiff paid to the 
Omaha Water Company the cost of the mains which were 
laid and extended through the additions, and the actual use 
and operation thereof passed to the defendants, with the 
plant, on July 1, 1912, when the Omaha Water Company, 
pursuant to the decree of the federal court,-executed its 
deed conveying the plant to the city of Omaha. The Met- 
ropolitan Water District succeeded to the rights of the city 
in the management and operation of the water plant, under 
the provisions of chapter 143, Laws 1918. No fire hydrants 
had been placed on the mains in question, or order placed, 
by the city of Omaha, or its successor in interest. 

The defendants urge that the petition does not state a 
cause of action for various reasons, among them: (1) That 
no cause of action has accrued because the conditions on 
which the refund was to be made by the Omaha Water 
Company have never occurred, viz., the ordering and plac- 
ing hv the city of fire hydrants upon the extended mains; 
(2) that plaintiff’s cause of action, if any, accrued on the 
1st day of July, 1912, and is barred by the statute of limita- 
tions, since the action was not begun until more than four 
years thereafter; and (3) that the city never assumed the 
contract obligations of the Omaha Water Company. In this 
connection it is proper to observe that, although the case 
was determined on demurrers to the petition, the petition 
did not set out a copy of the deed from the Omaha Water 
Company to the city, but it did allege that the city assumed 
the obligations of the Omaha Water Company. By stipula- 
tion of the parties, parts of the contract or deed were read 
into the record, and considered by the district court in 
passing upon the demurrers, and are before this court for 
consideration, the same as though they had been incorpor- 
ated in the petition. 
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We will first determine the question as to whether or not 
the petition shows that the city of Omaha became the owner 
of the mains which were laid, pursuant to the contracts 
between the plaintiff and the Omaha Water Company. It 
is apparent that the plaintiff had no right to enter upon 
the streets and lay water mains; nor did it do so; but he 
Omaha Water Company, possessing the right, did enter 
upon the streets and lay the mains, and they became a part 
of its water plant. The only thing that the plaintiff did 
was to advance to the Omaha Water Company the cost 
thereof, under an agreement for a refund upon the condi- 
tions stated. We think it very clear that the title to these 
mains, when laid, was in the Omaha Water Company. 

From excerpts from the deed of the Omaha Water Com- 
pany to the city, it appears that the descriptive part covers 
all water mains, hydrants, and appurtenances thereto, of 
the Omaha Water Company in the cities of Omaha, South 
Omaha, Florence, the village of Dundee, and places adja- 
cent to the city of Omaha, in the county of Douglas, and all 
the property, rights and interest of the Omaha Water Com- 
pany in and to connections between the pipes and mains 
and the various buildings, structures and enterprises in 
said cities, and then follows this clause: “It being the 
purpose and intent of said The Omaha Water Company 
to convey, assign and transfer thereby to said city of Oma- 
ha, pursuant to the purchase elected to be made by said 
city of Omaha, as aforesaid, the entire system of water- 
works operated by the said The Omaha Water Company, 
wherever located, together with the appurtenances, and 
all its property and rights in and in respect thereto, except 
as herein excluded, including the right of said The Omaha 
Water Company to maintain and operate the same and 
every part thereof, and to receive the income from the fur- 
ther operation thereof.” 

From this clause it appears beyond question that each 
and every part of the system of water mains, owned or 
operated by the Omaha Water Company, except such as 
were excluded, were conveyed to the city of Omaha, and 
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there is nothing in the deed, so far as set out, which shows 
that the mains in question were excluded. It sufficiently 
appears that the city of Omaha became the owner of the 
mains that were laid pursuant to the contracts between 
plaintiff and the Omaha Water Company; that it and its 
Successor in interest are using and operating them as part 
of the water system acquired from the Omaha Water Com- 
pany, and that it has never paid a cent for these mains. 

Defendants argue that there is nothing in the deed from 
the Omaha Water Company to indicate an assumption by 
its grantee, the city of Omaha, of the grantor’s obligation 
to refund to plaintiff the cost of the mains that were laid 
pursuant to the contracts between plaintiff and the Omaha 
Water Company. The following is an excerpt from the 
deed: ‘Subject nevertheless to the obligations entered 
into by said The Omaha Water Company with private con- 
sumers in said city of Omaha, * * * all of which obliga- 
tions are to be assumed by said city of Omaha.” Just 
what obligations the defendant city assumed under this 
provision of the deed is not quite clear. Defendants ar- 
gue that it was intended to apply to the individual users 
of water and had no relation to the contracts under which 
the mains in question were laid. In determining what ef- 
fect should be given to this clause, it is proper to consider, 
not only the language used, but the circumstances and con- 
dition of the parties and the subject-matter, so far as dis- 
closed. 

When plaintiff entered into the contracts with the Oma- 
ha Water Company, it was, in fact, contracting for the 
purpose of obtaining a supply of water, to be available for 
use on property owned by it. It was a private corporation, 
owning a large amount of real estate, and was entering 
-into the contracts so that it might be supplied with water 
and thereby become a private water consumer, and, in 
fact, it did become such as soon as the mains were laid 
and water turned into them. It should also be borne in 
mind that, by the decree of the federal court, the city of 
Omaha was liable to the water company for all extensions 


808 NEBRASKA REPORTS. [VoL. 112 


Creighton Real Estate Co. v. City of Omaha. 


of the mains of the water company made after the ap- 
praisement, and that by its deed the water company was 
surrendering and turning over to the city all of its mains, 
including those in question, and was receiving no compen- 
sation for these particular mains. It would seem unrea- 
sonable that the water company, when it was entitled to 
collect from the city the cost of these mains, should sur- 
render them to the city without a cent of consideration, 
unless it was to be relieved from the obligation of refund- 
ing to the plaintiff the cost thereof, and it seems unrea- 
sonable that the city should expect to receive and appro- 
priate these mains to its use, amounting in value to many 
thousands of dollars, without paying anything therefor. 
Under these circumstances, it appears more reasonable that 
the parties intended, by the general clause referred to, that 
the city should assume the obligations of the Omaha Water 
Company to make refund to the plaintiff, when the con- 
dition arose calling for such refund. In any event, we 
think resort may be had to parol testimony, to ascertain 
whether the parties so intended the clause to operate as 
an assumption of the contract obligations under considera- 
tion. : 
That a written instrument is open to explanation by 
parol or extrinsic evidence, when its meaning is fairly sus- 
ceptible of two constructions, or where the language em- 
ployed is vague, uncertain, obscure or ambiguous, is a well- 
settled principle of law. If any doubt exists as to the mean- 
ing of this clause, it may be settled by resort to parol tes- 
timony upon the trial of the issues. We entertain the view 
that sufficient is alleged to indicate that the city did as- 
sume the obligations of the Omaha Water Company to make 
refund to plaintiff upon the happening of the condition 
which would make such refund due and payable. 
Defendants contend that, by the terms of the written 
contracts, on which this action is based, the conditions have 
not arisen by which the plaintiff could assert a right against 
the Omaha Water Company to recover from it the amount 
advanced as the cost of laying the mains, because (1) the 
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city has not ordered the water mains extended: (2) the 
city has not ordered hydrants placed on said water mains; 
and (3) the city has not agreed to pay rental for said hy- 
drants, as provided for in said contracts. On the other 
hand, the plaintiff contends that the obligation to pay and 
the power and ability to mature the obligation having come 
together in the defendant city, the law matures the debt. 

Plaintiff cites, as supporting its contention, Bleecker v. 
Bond, 3 Wash. C. C. (U. S.) 529. In that case the follow- 
ing rule is announced (p. 539): “If one person is bound 
to pay a sum of money, upon the happening of a particular 
event, which is prevented by the obligor, it is the same 
thing as if the event had actually taken place; and the 
right of the obligee to claim the stipulated sum immedi- 
ately arises.” We have no criticism to make of the rule 
there announced, but think it inapplicable to the situation 
existing in the instant case. It is not alleged in this case 
that the defendants have prevented the happening of the 
conditions on which a refund would be made to plaintiff. 
Whether the city would have ordered the extension of the 
mains and the placing of hydrants, and would have con- 
tracted for the payment of hydrant rental, had the water 
. plant remained in the possession of and the property of 
the Omaha Water Company, is not, and perhaps could not, 
be shown with certainty. 

We are of opinion that until the hydrants have heen 
placed on the mains, or until the city or its successors have 
wrongfully refused to place the hydrants thereon, no cause 
of action can accrue. It is not alleged that the city or its 
successors have been requested to place hydrants on the 
mains, much less that they have arbitrarily and unjustly 
refused to so place them. We are of opinion that no cause 
of action has arisen, and that the action was prematurely 
brought. 

In sustaining the demurrers to the petition, the district 
court was clearly right. Judgment 

AFFIRMED. 
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Note—See Contracts, 13 C. J. sec. 532; Evidence, 22 C. 
J. sec. 1570—Waters, 40 Cye. pp. 774, 782. 


The following opinion on motion for rehearing was filed 
May 23, 1925. Former opinion vacated, and judgment of 
district court reversed. 


Municipal Corporations: ASSUMPTION OF CONTRACT: CONDITION: 
MATURITY OF CONTRACT. Where, for a valid consideration, a mu- 
nicipality has assumed the contract of another person to pay a 
certain sum upon certain conditions, and where, afterwards, 
the sole power to perform the conditions is vested in the mu- 
nicipality, and the duty is by law imposed upon it to perform the 
conditions, then the law will mature the contract to pay, not- 
withstanding the condition, in fact, has not been fulfilled. 


Goon, J. 

An opinion heretofore adopted in this case is reported, 
ante, p. 802, reference to which is made for a general state- 
ment of the issues. A rehearing has been allowed and the 
cause again submitted for further consideration upon a 
Single question, viz.: Had plaintiff’s cause of action ac- 
crued when the action was brought? , 

Plaintiff and the Omaha Water Company entered into 
three written contracts of like tenor, by the terms of which 
the plaintiff agreed to, and did, advance to the water com- 
pany the cost of extending its water-mains into and 
through Creighton’s First and Second additions to the city 
of Omaha which had been platted by plaintiff. Each of the 
contracts contained the following provision: 

“Said The Omaha Water Company hereby agrees that 
when the city of Omaha shall by competent authority order 
the extensions herein provided for and shall order hydrants 
placed thereon at intervals of not more than 400 feet under 
an agreement with said The Omaha Water Coinpany to pay 
rental for such hydrants, said water company will there- 
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upon refund the cost of the construction of said mains to 
the said John A. Creighton Real Estate & Trust Company.” 

The mains were extended according to the agreement, 
and thereafter the city of Omaha purchased the system of 
water-works theretofore owned by the water company and, 
as heretofore held, assumed the obligation of these con- 
tracts. No hydrants were ever placed upon the mains, and, 
since the city had purchased the plant, of course no con- 
tracts were made with the water company to pay rentals. 
In the former opinion the view was taken that, until the 
hydrants were actually placed, or the city had wrongfully 
refused to install hydrants, no cause of action would accrue. 

One of plaintiff’s contentions is that the contract obliga- 
tion was matured by the provisions of section 3760, Comp. 
St. 1922. This statute was enacted in 3318, which was 
after the making of the contracts involv ‘d in this action 
and after the city of Omaha had, by purc.ase, acquired the 
water plant previously owned by the Omaha Water Com- 
pany. The part of said section 3760, pertinent to the pres- 
ent inquiry, is as follows: 

“Said metropolitan water districts shal! maintain free of 
charge the number of hydrants heretofore established for 
fire protection in the streets of municipalities constituting 
said district, and in addition thereto shall maintain ‘regu- 
lar’ fire hydrants approximately four hundred feet apart 
on service mains in the streets of said municipalities not 
now equipped therewith.” 

The Metropolitan Water District, mentioned in the stat- 
ute quoted above, is a municipal corporation created by 
statute to control and operate the water plant owned by the 
city of Omaha. In our former opinion no attention was 
given to this statute, because, while mandatory in terms, 
it was believed to be directory only, and did not impose the 
obligation to install or maintain fire hydrants except when 
and where there was a real need of such hydrants for fire 
protection. We are still inclined to that view. But it is 
alleged in the petition that— 
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“Creighton’s First addition comprises 11 blocks, subdi- 
vided into 210 lots ; that since the platting of same and prior 
to the filing of the petition more than 150 residence houses 
have been erected on said lots and more than 150 families 
now reside in the houses in said addition; that the houses 
so erected are located generally throughout said addition; 
that said houses and contents are of a value amounting to 
several hundred thousands of dollars, and the same and the 
families occupying said houses, by reason of the failure 
and neglect of the defendants to locate and establish water 
or fire hydrants on the water-mains laid and extended in 
and through said addition pursuant to the said contracts 
between this plaintiff and said water company, are wholly 
without adequate protection from fire. * * * Creigh- 
ton’s Second addition comprises 6 blocks, subdivided into 
88 lots; that, since the platting of same and prior to the 
filing of this petition, more than 50 residence houses have 
been erected on said lots and more than 50 families now 
reside in the houses in said addition; that the houses so 
erected are located generally throughout said addition ; that 
said houses and contents are of a value amounting to sev- 
eral hundred thousands of dollars.” 

This is followed by allegations similar to those quoted 
relating to Creighton’s First addition. 

A majority of the court are of the opinion that the facts 
alleged are sufficient to clearly show an actual! and real need 
for the installation and maintenance of hydrants for fire 
protection in Creighton’s First and Second additions to 
the city of Omaha, and that, under the circumstances, the 
above quoted statute imposes on defendants the duty of 
installing fire hydrants on the water-mains laid pursuant 
to the contracts between plaintiff and the Omaha Water 
Company, and that the facts alleged show that defendants 
are wrongfully neglecting to perform the duty imposed by 
statute. If the conclusions arrived at are correct, then it 
follows that the power and the duty are in defendants to 
mature the obligation to refund the cost of the mains to 
plaintiff. To hold that the obligation to refund has not ma- 
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tured would be to permit the defendants to take advantage 
of their own wrong, and thereby defeat a just obligation. 
Neither good morals nor law will sanction such a course. 

The court is of the opinion that the petition states a 
cause of action, and that the demurrer should be overruled. 
Our former opinion, in so far as it conflicts with the views 
herein expressed, is vacated. 

The judgment of the district court is reversed, and the 
cause is remanded for further proceedings. 

REVERSED. 


VERA A. RIDDICK, APPELLEE, V. JULIAN W. RIDDICK, 
APPELLANT. 


FILep DECEMBER 29, 1924. No. 22929. 


Divorce: CONDONATION. “Condonation of acts of cruelty by the hus- 
band against the wife is conditional upon subsequent good con- 
duct. and cannot constitute a defense in an action for divorce 
if the husband is guilty of cruelty after the alleged condonation.” 
MeNamara v. McNamara, 93 Neb. 190. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. MORNING, JUDGE. Affirmed. 


Wilmer B. Comstock, for appellant. 
Jacob Fawcett, contra. 


Heard before MorRRISSEY, C. J., LETTON, ROSE, GOOD and 
THOMPSON, JJ. 


GOOD, J. 

Plaintiff sued her husband for a divorce and, among 
other grounds for relief, alleged that the defendant had 
been guilty of extreme cruelty. particularly in that he had 
falsely charged her with infidelity to the marriage vows. 
She also asked the custody of the minor child of the par- 
ties, a little girl two years of age. The defendant denied 
all of the charges against him, save and except those re- 
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lating to the charges of infidelity, and alleged that the only 
charges made by him were based upon plaintifi’s admis- 
sions of intimate relations with other men. The trial re- 
sulted in a decree for plaintiff, and she was awarded the 
custody of the minor child. Defendant appeals. 

The parties were married March 6, 1918, and shortly 
after the marriage he reenlisted in the United States Ma- 
rine Ccrgs, and in due time was sent to France, where he 
was wounded and “gassed” while in the service of his 
country. While he was overseas plaintiff remained with 
her parents at Lyons, Nebraska. Upon his return to 
America in the spring of 1919, he came to Nebraska, to 
the home of his wife’s parents. She was then visiting 
at the home of a girl friend, in Randolph, Nebraska. Up- 
on information that her husband had returned, she im- 
mediately rejoined him at her father’s home in Lyons. Very 
shortly thereafter he accused her of undue intimacy with 
the father of the girl whom plaintiff had been visiting, and 
also with another gentleman, who was the family physi- 
cian of plaintifi’s parents. Both of these men were from 
50 to 60 years of age, while plaintiff was but 19 years old. 
The parties, however, continued to live together for some 
time, and in the fall of 1919 moved to Lincoln, where de- 
fendant: entered the state university, taking vocational 
training provided by the United States government. At 
the end of the school year, about June 1, 1920, the parties 
returned to the home of plaintiff’s parents, where they re- 
mained until the latter part of August, when defendant 
again went to Lincoln to resume his school work. Plain- 
tiff refused at that time to return with him. Since then 
they have not lived together. 

Defendant in his testimony said that very soon after his 
wife rejoined him at the home of her parents, after his 
return from France, she received a number of long-dis- 
tance telephone calls; that he overheard a part of the tele- 
phone conversations; that she received a number of letters 
from the father of the friend whom she had been visit- 
ing; that he obtained possession of some of the letters and 
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read them; that they contained recitals of the meretri- 
cious conduct and relations existing between the writer 
and plaintiff; that he then read the letters to her and 
charged her with infidelity; that she admitted the truth 
of the charges and promised, if he would forgive her, not 
to be again guilty of misconduct. Plaintiff, however, upon 
the witness-stand denied any misconduct upon her part; 
denied that she ever received any such telephone calls or 
letters, and denied the existence of any such letters as tes- 
tified to by defendant. 

There is no evidence in the record, except the testimony 
of defendant, that plaintiff has been other than a chaste 
and pure woman. There is evidence which tends to show 
that plaintiff has always borne a good reputation in the 
community in which she lives and has lived from the time 
of her birth, and also that the men, with whom she was 
charged with being intimate, are of respectable character 
and standing in their communities. It may also be ob- 
served that the testimony of defendant is conflicting in 
many respects. It is but charitable to say that defendant, 
suffering from his wounds and disease resulting there- 
from, has become morbid and unduly suspicious and jeal-. 
ous. The evidence justifies the finding that charges of in-. 
fidelity against the wife are unuuS and were made with- 
out probable cause. 

Defendant argues that the charges, even if false, have 
been condoned by the subsequent cohabitation of the par- 
ties, and therefore do not at this time constitute a cause 
for divorce. The record discloses, however, that the charg- 
es have been repeated and reiterated by defendant in his 
letters since the parties separated. In McNamara v. McNa- 
mara, 938 Neb. 190, it is held: ‘‘ Condonation of acts 
of cruelty by the husband against the wife is conditional 
upon subsequent good conduct, and cannot constitute a de- 
fense in an action for divorce if the husband is guilty of 
cruelty after the alleged condonation.” : 

Counsel for defendant urges us to follow the holding of 
this court in Votaw v. Votaw, 90 Neb. 699. In that case 


816 NEBRASKA REPORTS. [VoL. 112 


Cooper v. Kostick. 


the husband had made false charges against his wife. Trere 
was some slight provocation for the charges; they were 
made while he was angry, and very shortly thereafter he 
retracted his charges and did everything in his power to 
make amends for his cruel conduct. Under the circum- 
stances in that case, this court approved the finding of the 
district court denying a divorce. The situation in the in- 
stant case is very unlike that in the Votaw case. Here the 
false charges have not been withdrawn, nor has the defend- 
ant sought to make amends for them, but, on the contrary, 
he has reiterated them, and did so even upon the trial. 

The evidence indicates that the plaintiff is a proper and 
fit person to have the custody of the little daughter, and, 
by the aid of her parents, she can provide for it a suitable 
home where it will have proper care and training. 

We find nothing that would justify disturbing the judg- 
ment of the district court. It is therefore 

AFFIRMED. 

Note—See Divorce, 19 C. J. sec. 204. 


JOHN E. COOPER ET AL., APPELLEES, V. JOSEPHINE KOSTICK, 
APPELLANT. 


FILep DECEMBER 29, 1924, No. 22943. 


1. ‘Contracts. “That a binding contract may result from an offer 
and acceptance, it is essentia] that the minds of the parties 
meet at every point, and that nothing be left open for future 
arrangement.” Krum v. Chamberlain, 57 Neb. 220. 

“To establish an express contract there must be shown 

what amounts to a definite proposal and an unconditional and 

absolute acceptance thereof.’’ Melsck v. Kelley, 53 Neb. 509. 


APPEAL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Reversed and dismissed. 


Halligan, Beatty & Halligan, for appellant. 
Hoagland & Carr, contra. 
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Heard before MorRISSEY, C. J.. DEAN, DAY and Goon, 
JJ., and SHEPHERD, District Judge. 


GOOD, J. 

This is an action by a vendor against a vendee for spe- 
cific performance of an alleged contract for the convey- 
ance of real estate. There was a decree for plaintiffs, and 
defendant appeals. 

The action hinges upon the question as to whether there 
was a valid contract between plaintiffs and defendant for 
the conveyance of real estate. John E. Cooper, one of the 
plaintiffs, was the owner of 400 acres of land in Lincoln 
county, Nebraska. On the lst of October, 1920, he signed 
a written instrument, purporting to authorize Mrs. Myrtle 
Stewart, a real estate broker, to sell his land. It is very 
doubtful if this written instrument conferred any authori- 
ty on Mrs. Stewart, because it was not signed by the 
broker; nor did it describe the land, as required by section 
2456, Comp. St. 1922. However, we need not decide that 
question at this time. If any authority whatever was given 
to Mrs. Stewart, it was to sell the land at $40 an acre, on 
the basis of one-half cash and the balance on time. 

On the 10th day of February, 1921, Mrs. Stewart showed 
the land to the defendant, Mrs. Kostick, and her husband, 
aS prospective purchasers. It appears that Mrs. Kostick 
would be unable to purchase the land except with the ac- 
quiescence and assistance of her husband. Mrs. Kostick 
was willing to purchase the land at the price of $40 an 
acre, but was not willing to pay one-half cash. There is 
some conflict in the testimony as to the terms on which 
she was willing to purchase, but the weight of the testi- 
mony is to the effect that she was .willing to purchase by 
paying $1,000 cash and $3,000 on the 1st of March fol- 
lowing, when deed should be executed, and that she would 
give back a mortgage on the land for the remainder of the 
purchase price, due March 1, 1926, but with the privilege 
to her of paying any amount of the purchase price on any 
interest day. Mrs. Stewart had no authority, in any event, 
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to enter into a contract embodying these terms, but an al- 
leged contract was prepared on that evening, in the words 
and figures following: 

“This agreement made and entered into this the 10th 
day of February, 1921 by and between Mr. (Mrs.) M. Stew- 
art as agent for John E. Cooper as party of the first part 
and Josephine Kostick of Wellfleet as party of the second 
part, witnesseth : 

“Said party of the first part is this day agreeing to sell 
and the said second party is agreeing to purchase the fol- 
lowing described real estate, to wit: (Here follows descrip- 
tion of land.) 

“ As a consideration price the said parties of the second 
part agree to pay sixteen thousand and no/100 dollars pay- 
able as follows: one thousand and no/100 dollars cash 
the receipt of which is hereby acknowledged and the Bal. 
to be paid per any agreement made with Mr. J. E. Coop- 
er the present owner which said terms the said J. E. Coop- 
er has agreed to make agreeable to the said second parties. 

“Both parties have read the above and do agree to stand 
by the terms and stipulations as set forth above. 

“ Signed this the 10th day of Febr. 1921, at Maywood, 
Nebr. 

“(Signed) John E. Cooper, by Mrs. Stewart, Agent, 
First Party. : 

“‘osephine Kostick, Second Party. 

“Harry Hall, Witness.” 

This instrument was executed at a bank in Maywood. 
At the time, Mrs. Kostick executed and delivered, either 
to Mrs. Stewart or the banker, a check for $1,000, as ear- 
nest money in the event that a valid contract was made 
between the parties. On the following morning Mrs. Stew- 
art took this instrument to the plaintiff Cooper at North 
Platte and gave him her version of the terms upon which 
Mrs. Kostick would purchase the land. Thereupon, Mr. 
Cooper had a contract prepared which fixed the terms of 
payment as follows: $1,000 in cash; that the vendee should 
assume a mortgage of $2,000; the further payment of 
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$3,000 on March 1, 1921; a payment of $3,000 on March 1, 
1924; and the balance of $7,000 to be paid on March 1, 
1926; the two latter payments to be secured by a second 
mortgage upon the land. Cooper signed this contract and 
Mrs. Stewart then took it to Mrs. Kostick for her signa- 
ture. Upon examination, Mrs. Kostick announced that it 
did not contain the terms on which she was willing to buy, 
and she refused to sign it and stopped payment on the 
check. There were some further negotiations between Mrs. 
Kostick and Mrs. Stewart relative to the terms of the pro- 
posed contract, and they were changed so as to provide 
for the payment of $1,000 on March 1, 1924, and $9,000 
on March 1, 1926. There is evidence that Mrs. Kostick 
was then willing to accede to these terms if her husband 
would consent, but he was not willing and would not join 
in signing any contract. On the Ist of the following March 
the plaintiff tendered a deed and demanded performance 
by Mrs. Kostick, according to the terms of the proposed 
contract as altered, and, on Mrs. Kostick’s refusal, this ac- 
tion ensued. 

Plaintiff argues that the written instrument is sufficient 
to comply with the statute of frauds, and that, since Mr. 
Cooper evinced a willingness to execute a contract on terms 
that were satisfactory to Mrs. Kostick, there was a valid 
contract enforceable in a court of equity. Defendant, on 
the other hand, contends that there never was a valid con- 
tract and, therefore, nothing which could be enforced. We 
think a careful analysis will clarify the situation. 

The written instrument signed by defendant and Mrs. 
Stewart was not intended by either party to be the final 
contract. Mrs. Stewart had no authority to enter into, and 
bind her principal by, a contract, the terms of which would 
be satisfactory to the defendant. The instrument, on its 
face, shows that part of the terms, relative to the time and 
manner of payment, was to be thereafter submitted to 
Cooper and approved by the parties before there could be 
a binding contract. This so-called contract, when signed, 
did not and could not bind the plaintiff to sell, nor the de- 
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fendant to purchase, the premises, because some of the 
material provisions had not yet been agreed upon. 

We think it clear that this written instrument can be 
construed as nothing more than an offer by defendant to 
purchase the land at an agreed price, when the terms as to 
payment were made satisfactory to her. When Mrs. Stew- 
art communicated to plaintiff the terms, as she understood 
them, on which defendant was willing to purchase, he then 
had another contract prepared which was not in accord 
with either the terms demanded by the defendant or those 
communicated by Mrs. Stewart. The proposed contract, 
which was signed by the plaintiff, in effect rejected the 
offer of the defendant and was a counter-offer to the de- 
fendant to enter into a new contract upon different terms. 

This court has held: ‘ That a binding contract may re- 
sult from an offer and acceptance, it is essential that the 
minds of the parties meet at every point, and that nothing 
be left open for future arrangement.” Krum v. Chamber- 
lain, 57 Neb. 220. “To establish an express contract there 
must be shown what amounts to a definite proposal and 
an unconditional and absolute acceptance thereof.” Me- 
lick v. Kelley, 53 Neb. 509; Roberts v. Cox, 91 Neb. 558. 
See also Frahm v. Metcalf, 75 Neb. 241. Plaintiff did not 
unconditionally accept the offer of defendant; nor did de- 
fendant unconditionally accept the counter-offer of the 
- plaintiff. There never was a meeting of the minds of both 
parties as to all of the terms of the contract. 

Plaintiff, however, argues that, since Mrs. Kostick later 
evinced a willingness to sign the prepared contract if 
Cooper would change the terms, so that she would be re- 
quired to pay only $1,000 on March 1, 1924, and the bal- 
ance of $9,000 on March 1, 1926, and, Cooper having con- 
sented to make this change, a contract resulted. The rec- 
ord shows that defendant did not make an unconditional 
offer to sign the new contract as changed, but only that 
she would be willing to do so if her husband would con- 
sent and assist her in making the payments. He did not 
consent. The condition on which she was willing to sign 
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never occurred. Her conditional offer to sign the contract 
never became effective, and it is significant that she never 
signed it. 

Under the facts disclosed, it seems quite clear that there 
never was a valid contract of sale and purchase between 
the parties. The judgment of the district court is there- 
fore reversed and the action dismissed. 


REVERSED AND DISMISSED. 
Note—See Contracts, 13 C. J. secs. 48, 59, 86. 


CATHRYN SAWYER, APPELLEE, V. SOVEREIGN CAMP, WOopD- 
MEN OF THE WORLD, APPELLANT. 


FILED DECEMBER 29, 1924. No. 24280. 


1. Appeal: Law oF THE CASE. “The decision of questions pre- 
sented to this court in reviewing the proceedings of the district 
court becomes the law of the case and, for the purposes of the 
litigation, settles conclusively the points adjudicated.” Smith v. 
Neufeld, 61 Neb. 699. 

2. Courts: Res Jupicata. “The determination of a matter which 
is involved in the litigation and discussion at the bar is not to be 
regarded as mere dictum, even though it is only indirectly in- 
volved in the decision of the question upon which the case turns.” 
Lancaster County v. McDonald, 73 Neb. 453. 


APPEAL from the district court for Douglas county: CAR- 
ROLL O. STAUFFER, JUDGE. Affirmed. 


Gaines, Van Orsdel & Gaines and De k. Bradshaw, for 
appellant. 


Will H. Thompson & Son and Byron G. Burbank, contra. 
Heard before MORRISSEY, C. J.. DAY, GOOD and THOMP- 
SON, JJ., and SHEPHERD, District Judge. 


Goon, J. 
Action on fraternal beneficiary certificate. The defense 
alleged is a forfeiture because the member, without no- 
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tice to the society, changed his occupation from one that 
was nonhazardous to one that was listed by the society as 
hazardous and in violation of the constitution and laws of 
the society. There was a directed verdict for the peas; 
and defendant society appeals. 

This is the third appearance of this case in this court. 
The first opinion is reported under the title of Sawyer v. 
Sovereign Camp, W. O. W., 105 Neb. 395; and the second 
appeal is reported under the title of Donnelly v. Sovereign 
Camp, W. O. W., 111 Neb. 499. 

On the second appeal to this court, the by-laws and 
constitution of the association, relating to the question of 
forfeiture, were presented, and how they should be inter- 
preted was argued to this court and were by this court con- 
strued. The provisions of the by-laws in question are set 
forth in that decision and will not be here repeated. It 
was there held: “Fairly construed and reasonably inter- 
preted, the foregoing subdivisions c, d, and e of section 56, 
when considered together, apply to any fraternal benefi- 
ciary certificate issued by defendant prior to September 1, 
1901, and this would of course include the certificate sued 
on. * * * Jt seems clear that une whose membership 
dated from 1899, as in the present case, was in a class to 
whom the drastic provisions for forfeiture contained in 
. the 1917 amendment, in respect of change of employment 
and the like, had no application, and that the beneficiary 
of such member would be entitled to the full amount named 
in the beneficiary insurance certificate less the sum of 30 
cents a month for each $1,000 of insurance for the time 
that the insured was engaged in the hazardous occupa- 
tion, and that such sum would constitute a lien in favor 
of the defendant association to be deducted from the fund 
represented by the face of the insurance certificate.” 

It is the settled rule in this state that: ‘‘ The decision | 
of questions presented to this court in reviewing the pro-- 
ceedings of the district court becomes the law of the case 
and, for the purposes of the litigation, settles conclusively 
the points adjudicated.” Smith v. Neufeld, 61 Neb. 699. 
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To the same effect is the holding in Lowe v. Prospect Hill 
Cemetery Ass’n, 75 Neb. 85. 

Defendant, however, insists that the rule is not appli- 
cable to tne instant case because, as it claims, that part of 
the opinion in the former appeal which construed and in- 
terpreted section 56 of the constitution and by-laws of the 
association is mere dictum. To this view we cannot assent. 
In Lancaster County v. McDonald, 73 Neb. 453, it is held: 
“The determination of a matter which is involved in the 
litigation and discussed at the bar is not to be regarded as 
mere dictum, even though it is only indirectly involved in 
the decision of the question upon which the case turns.” 
It is true that on the second hearing of this case by this 
court the decision might have been grounded upon the ques- 
tion alone that the by-law providing for forfeiture never 
became effective because of failure to comply with section 
7903, Comp. St. 1922. Nevertheless, both questions were 
involved in the litigation; both were argued, and both 
were determined. The same question now presented was 
presented upon the former appeal and was determined 
adversely to the defendant. The decision upon the for- 
mer hearing became the law of the case and was binding 
upon the district court, and in directing a verdict the 
trial court only followed the law of the case as previously 
laid down by this court. 

We find no error. Judgment 

AFFIRMED. 


HERMAN B. ANDERSON, APPELLANT, V. EAST STOCKING 
THRESHING MACHINE COMPANY ET AL., APPELLEES. 


FILED DECEMBER 29, 1924. No. 22940. 


1. Negligence: QUESTION FOR JURY. Ordinarily one operating a 
steam threshing engine liable to emit sparks should first equip 
such engine with a proper spark arrester, when its use is prac- 
ticable. Whether such use is practicable is a question of fact for 
the jury. 

2. Appeal: AFFIRMANCE. Findings of a jury on disputed ques- 
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tions of fact, under proper instructions, will not be disturbed 
unless clearly wrong. 


APPEAL from the district court for Saunders county: 
GEORGE F. CORCORAN, JUDGE. Affirmed. 


E. S. Schiefelbein, H. Emerson Kokjer and B. E. Hen- 
dricks, for appellant. 


J. H. Barry, contra. 


Heard before MORRISSEY, C. J., LETTON, ROSE, DEAN 
and THOMPSON, JJ. 


THOMPSON, J. 

This action is one to recover damages alleged to have 
been caused by the destruction of wheat in the stack by 
fire set by sparks from defendants’ engine, owing to their 
negligence. Plaintiff alleges, in substance, that he en- 
tered into a contract with defendants to thresh his wheat, 
pursuant to which defendants came upon his premises and 
began threshing, and negligently operated their engine, 
in that they failed to provide it with a proper spark ar- 
rester; that defendants used a 16-horse-power engine to 
run a 36-inch separator, which engine was too small to 
furnish sufficient power tc run such separator at proper 
speed without crowding, thus causing the former to emit 
sparks; that defendants set their engine so that sparks 
would be carried from it by the wind to the stacks, where 
the same ignited plaintiff's wheat, which was destroyed 
through no fault of plaintiff. 

Defendants deny any negligence on their part, alleging 
that the engine and separator were equipped and operated 
properly; that the engine was of sufficient capacity for 
use in connection with the separator; that the damage, 
if any, was caused by plaintiff’s negligence in directing 
the change made in setting the engine, and that plaintiff 
assumed the risk. Defendants, by not denying plaintiff’s 
allegation that sparks from their engine caused the fire, 
thereby admit it. 
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The reply is a general] denial. Case tried to a jury, ver- 
dict for defendants. Motion for a new trial overruled, 
judgment entered on the verdict. Plaintiff appeals. 

The undisputed evidence necessary to a determination 
of the questions relied on for reversal is that defendants 
are an association of farmers formed for the purpose of 
owning and operating a threshing machine for their own 
use and benefit, and not for hire. Plaintiff is a farmer 
living in the same community, who has had experience 
in operating threshing machines. He had assisted a 
neighbor in threshing with this machine just before it 
was moved to his place. Desiring to employ defendants 
to thresh for him, he entered into a contract with the 
three defendants now remaining in the case, pursuant to 
which they came upon his premises with their machine. 
Plaintiff, as a part of the agreement, was to, and did, 
select and deliver the coal used to do this threshing. The 
grain to be threshed was in two rows of stacks, eight 
or nine feet apart. The wind was in the south, or a 
little west of south. Defendants’ engine was without a 
spark arrester. They first set the machine, without di- 
rection of plaintiff, in such a manner as to cause sparks 
from the engine to be blown away from the stacks. About 
270 bushels were threshed while the machine was so set. 
There is a direct conflict in the evidence as to why the 
position of the machine was at this time changed. De- 
fendants testified that plaintiff said the help were com- 
pelled to work in the dust as the machine was then set, 
and that he requested them to change its position to where 
it sat at time of fire. Plaintiff denies this. However, the 
undisputed evidence further shows that the change was 
made, thus placing the engine so that sparks emitted 
from it would be blown directly toward the stacks. Shortly 
thereafter, one of the stacks caught fire, and all remain- 
ing were consvmed. 

Considerable expert testimony was adduced by both sides 
as to the practicability of using a spark arrester on this 
make of engine when burning the coal which plaintiff had 
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provided for its use, and as to whether spark arresters were 
in common use save when threshing with fuel more com- 
bustible than coal. This evidence is conflicting, as is that 
upon the question of whether a 16-horse-power engine oper- 
ating a 36-inch separator would of itself cause an increase 
in sparks emitted from the former. 

The jury, by finding generally in favor of defendants 
and against plaintiff, found the disputed questions of fact 
in favor of the former. There is sufficient evidence to sup- 
port the verdict, and it precludes us from further considera- 
tion of these disputed questions of fact. 

Plaintiff offered the following instruction to the jury, 
which was refused: “ You are instructed that the engine 
operated by the defendants was not equipped with a spark 
arrester, from which the law presumes the defendants 
guilty of negligence, and if you find from the evidence that 
the fire which consumed the plaintiff’s wheat was caused 
by a spark from the defendants’ engine, then your verdict 
should be for the plaintiff, unless you find that the plain- 
tiff was also guilty of negligence which contributed to the 
fire.” 

He assigns the refusal as error, citing Friederich v. Klise, 
95 Neb. 244. A casual consideration of the syllabus in that . 
case paragraph by paragraph, each independent of the oth- 
er, might cause one to reach the conclusion that for a per- 
son to operate a steam threshing engine without a proper 
spark arrester raises a presumption of negligence in all 
eases. This, however, is not the correct way to test an 
opinion, or the conclusion deducible therefrom. It should 
be taken in its entiréty. Considering that ease thus, the 
law announced is that it raises a presumption of negligence 
to fail to equip such engine with a proper spark arrester 
when it is practicable to use one. 

In the instant case, as above stated, the evidence shows 
that it would have been impracticable, if not impossible, 
to use a spark arrester while threshing plaintiff’s wheat, 
and we hold that, under the facts disclosed, failure to have 
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their engine so equipped did not raise a presumption of 
negligence on the part of defendants. 

This instruction refused was faulty in that it took from 
the jury the question as to whether it was practicable to use 
a spark arrester on defendant’s engine under, the evidence 
introduced, and it was properly refused. 

Plaintiff contends that the trial court erred in giving cer- 
tain instructions on its own motion. Upon examinations 
we are convinced that this contention is not well taken. The 

. instructions as a whole correctly state the law applicable 
to the facts, and in a manner not prejudicial to plaintiff. 

For the foregoing reasons, the judgment of the district 


court is 
AFFIRMED. 


Note—See Appeal and Error, 4 C. J. sec. 2886—Negli- 
gence, 29 Cyc. pp. 462, 636. 


CHARLES F. STUTZMAN ET AL., APPELLEES, V. AMANDA 
GEARHART ET AL., APPELLANTS. 


FILED DECEMBER 29, 1924. No. 22941. 


1. Trusts: BREACH: LACHES. A., B., and C., partners, bought land 
with partnership funds. Title was taken in A.’s name with the 
express understanding and intent that each was to have an equal 
interest therein. Later A. declared nimself absolute owner, and, 
less than a year after, B. brought suit praying a decree finding 
A. trustee for the benefit of A., B., and C.’s heirs, C. having died. 
A. pleaded laches. Held, B. is not estopped thereby. 

2. Evidence examined, and held sufficient to sustain the judgment. 


APPEAL from the district court for Dawson county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 

Halligan, Beatty & Halligan, for appellants. 

N. M. York and Cook & Cook, contra. 


Heard before MorkIsseEy, C. J., LETTON, ROSE, DEAN, 
Goop and THOMPSON, JJ. 
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THOMPSON, J. 

Plaintiffs Charles F. Stutzman, Jonathan Stutzman, and 
Louise Schmeekle, children of John J. Stutzman, herein- 
after named, brought this suit in the district court for 
Dawson county against defendants Amanda Gearhart and 
Herbert Stutzman, also children of John J. Stutzman, Lena 
Stutzman, wife of Charles F. Stutzman, Alma Stutzman, 
wife of Jonathan Stutzman, Blanche Stutzman, wife of 
Herbert, and Carl Gearhart, husband of Amanda, for par- 
tition of 160 acres of land in such county. In the petition 
it is stated, in substance, that plaintiff Jonathan Stutzman, 
defendant Herbert Stutzman, and their father, John J. 
Stutzman, were at one time equal partners, doing business 
under the firm name of ‘“ Stutzman Bros;” that on or about 
the 11th day of March, 1905, such partnership purchased 
160 acres of land in Dawson county, describing it, and paid 
for same out of partnership funds; that for their conven- 
ience the title thereto was taken in the name of defendant 
Herbert Stutzman, to be by him held in trust for their use 
and benefit as equal partners therein and thereto; that 
John J. Stutzman died intestate on April 28, 1921, a resi- 
dent of Dawson county, leaving as his sole and only heirs 
Jonathan Stutzman, who became and was the owner of an 
undivided 6-15 interest in such 160 acres of land; 
Herbert Stutzman, 6-15; Charles F. Stutzman, 1-15; 
Louise Schmeekle, 1-15; Amanda Gearhart, 1-15; that 
Lena Stutzman is the wife of Charles F. Stutzman; 
Alma Stutzman is the wife of Jonathan Stutzman; and 
Blanche Stutzman is the wife of Herbert Stutzman; that 
the estate of John J. Stutzman had b-en administered upon, 
and all claims, debts and expenses paid. Prayer is for 
decree considering and determining the above interests, and 
for partition of such lane. 

Defendants Lena and Alma Stutzman, in their answer, 
admit the allegations in the petition. Defendants Herbert 
and Blanche Stutzman, in their amended answer, deny that 
plaintiff Jonathan Stutzman or John J. Stutzman ever had 
any interest in the land, and allege that Herbert is the sole 
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owner thereof; that plaintiff Jonathan Stutzman is guilty 
of laches by failing to timely assert his pretended claim. 
The reply is in substance a general denial. 

Case tried to the court. Decree for plaintiffs as prayed 
for, and partition ordered. Defendants Herbert and Blanche 
Stutzman appeal. 

The evidence shows that John J. Stutzman, looking to 
the best interests of himself and sons, Jonathan and Her- 
bert, suggested to them the propriety of forming a part- 
nership, he contributing property, and the sons their at- 
tention and ability, to the promotion of the enterprise. Act- 
ing upon this suggestion, “he partnership was formed, to 
be known as “ Stutzman Bros.” The business of the father 
and these two sons was thereafter conducted under the 
partnership name. Funds were deposited in the bank to 
the credit of “ Stutzman Bros.,” and checks drawn thereon 
by either of the three. 

The land in question is located near the land which the 
father and sons farmed under this partnership agreement, 
and they conceived the idea of purchasing it in furtherance 
of the partnership enterprise. Pursuant to the contract 
of purchase, the three built a barn thereon, and the first 
payment of $1,500 was made with partnership funds. As 
the father had a judgment then existing against him, he 
did not want to take title in his name. It was then sug- 
gested that title be taken in the name of Herbert, with the 
understanding and intent that he would hold same for the 
benefit of the three. A mortgage given to secure the re- 
m inder of the purchase price was signed by Herbert. 
Nothing was paid on this mortgage, and it has been renewed 
from time to time by other mortgages. 

A dissolution of the: partnership took place later, follow- 
ins which the personal property was divided. Jonathan 
moved away, and Herbert and the father continued farm- 
ing the land. Sometime after, the latter died intestate. 
Herbert continued to farm the land in question, suggest- 
ine to Jonathan, both by letter and personal conversation, 
that they should settle the matter of dividing the land be- 


830 NEBRASKA REPORTS. (VoL. 112 


Stutzman y. Gearhart. 


tween themselves, and ignore the rights of the other chil- 
dren to the interest held by the father at the time of his 
death. Such settlement was not made, and it appears that 
later Herbert asserted sole ownership in this land. 

The evidence is without conflict as to the organization 
of the partnership, but there is a direct conflict as to the 
circumstances surrounding the taking of title by Herbert. 
‘However, we find that the evidence strongly preponderates 
in favor of plaintifi’s contention. 

As to the defense of laches pleaded by defendants, we 
find that plaintiff began this action less than a year after 
he learned that Herbert had asserted sole ownership in 
such land. The evidence fails to show that defendant was 
damaged, or his position changed, by reason of delay. The 
plea of laches is without support, and cannot avail in this 
case. 

Therefore, it is found and considered by us that the facts 
alleged in the petition are sustained by the weight of evi- 
dence; that Jonathan Stutzman is owner of an undivided 
6-15 interest, Herbert Stutzman 6-15 interest, Charles F. 
Stutzman 1-15 interest, Louise Schmeekle 1-15 interest, 
and Amanda Gearhart 1-15 interest, in and to the south- 
west quarter of section 34, township 11 north, range 23 
west of the sixth principal meridian, in Dawson county; 
that defendant Blanche Stutzman is without interest there- 
in, Save such as she may have by reason of being the wife 
of Herbert Stutzman; that partition of the land above de- 
scribed should be had. 

It is considered by us that the judgment of the trial 
court is in all things right, and should be, and hereby is, 


AFFIRMED. 


Note—See Evidence, 39 Cyc. p. 160; Trusts, 89 Cyc. p. 
606. 
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CHARLES C. PARMELE V. STATE OF NEBRASKA. 
FILED DECEMBER 29, 1924. No. 23945. 


Evidence examined, and held insufficient to support the judgment. 


ERROR to the district court for Cass county: ALEXAN- 
DER C. TROUP, JUDGE. Reversed and dismissed. 


W. A. Robertson, H. FE. Kuppinger and Sullivan, Wright 
& Thummel, for plaintiff in error. 


O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


A. L. Tidd, D. W. Livingston and Paul Jessen, amici 
Curie. 


Heard before Morrissey, C. J., DAY, GOOD and THOMP- 
SON, JJ., REDICK and SHEPHERD, District Judges. 


THOMPSON, J. 

This is a prosecution by indictment brought in the dis- 
trict court for Cass county against Charles C. Parmele, 
plaintiff in error hereinafter referred to as defendant. The 
indictment, in substance, charges that on or about the 8th 
day of December, 1920, Luke L. Wiles made and delivered 
his promissory note for $1,500 to defendant or his order 
by virtue of the relation of principal and agent then ex- 
isting between Wiles and defendant; that defendant was 
to negotiate the note and pay the proceeds to one Daisy 
Douglas for the benefit of Wiles, Daisy Douglas then own- 
‘ing a note for $5,000 signed and delivered to her by Wiles; 
that defendant unlawfully, fraudulently and feloniously 
converted: and embezzled the note without the assent of 
Wiles. ; 

Defendant filed a plea in abatement, to which the state 
answered. Plea was overruled. Defendant then pleaded 
not guilty; trial was had, and verdict of guilty returned. 
Motion for a new trial overruled, judgment entered sen- 
tencing defendant to the penitentiary for from one to three 
years. Defendant prosecutes error to this court. 
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Defendant’s brief contains 23 assignments of alleged er- 
ror, but we find it necessary to consider only one, namely: 
“The verdict is not sustained by sufficient evidence.” The 
evidence discloses that Mrs. Douglas held a promissory 
‘note of Wiles for $5,000. After she received this note she 
became possessed of $3,500 in cash that she desired to place 
at interest. Seeing defendant Parmele, she so informed 
him, and asked if he could not procure such a note for her. 
Either at the time, or shortly after, defendant told her he 
could procure a note signed by a Mr. Latham for $5,000, 
and if Wiles would pay her $1,500 on the note she held of 
his, that would enable her to purchase the Latham note. 
In pursuance of this conversation Mrs. Douglas gave de- 
fendant a check for something over $3,500, which he used 
to procure a certificate of deposit for $3,500. Defendant 
then informed Wiles of Mrs. Douglas’ desire to buy the La- 
tham note. Wiles replied that he could not pay $1,500 in 
cash at the time, but would give a note for $1,500 which 
could be used as cash. Wiles then executed and delivered 
the note for $1,500 to defendant. It appears that the 
Latham note to be purchased was held by an Omaha bank 
as collateral to an $8,000 note signed by Latham. . Defend- 
ant went to this Omaha bank, taking Latham with him, 
and turned over to it the $1,500 note and the $3,500 certif- 
icate of deposit. Latham executed a note for $3,000. His 
$8,000 note was then surrendered to him, and the $5,000 
note and mortgage securing it were placed with defendant, 
who delivered the latter note and mortgage to Mrs. Doug- 
las, requesting her to indorse $1,500 on the $5,000 note 
of Wiles held by her, as credit for the $1,500 note. She 
stated that this $5,000 note was in her safety deposit box at 
the bank, but the first time she went to the bank she would 
make the indorsement. 

It was afterwards found that Mrs. Douglas had not made 
the indorsement for $1,500 on the Wiles note. Wiles took 
the matter up with defendant, who again saw Mrs. Doug- 
las. She said she had not made the indorsement, but would 
do so. It appears that such indorsement was not had at 


<- 
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the time of filing the indictment in the case. It was con- 
tended at the trial on the part of the state, by way of the tes- 
timony of Wiles, that at the time he delivered the $1,500 
note to defendant the latter agreed to see that the indorse- 
ment was had, and the case was tried on the theory that, 
as defendant had received the $1,500 note by reason of the 
agreement on his part to see that this indorsement was 
had, which indorsement was not had prior to defendant’s 
use of the note, he then and there became guilty of em- 
bezzling such note, which was property of value, as charged 
in the indictment. 

It is obvious that such indorsement would not ordinarily 
be made by Mrs. Douglas until the $5,000 Latham note and 
mortgage had been delivered to her, and delivery could not 
ordinarily be made until the purchase had been had. And 
purchase could not be had without using the $1,500 note. 
This was known and so understood by Wiles and defend- 
ant at the time. Hence, it is considered by us that the evi- 
dence fails to support the state’s contention. Failure to 
secure the indorsement under the facts disclosed by the 
evidence did not constitute an embezzlement of the note. 

It is elementary that a conviction for embezzlement can- 
not be had unless the evidence discloses a felonious intent. 
State v. Culver, 5 Neb. (Unof.) 238: Hamilton v. State, 46 
Neb. 284. We cannot perceive from what angle the evi- 
dence could be viewed to warrant the conclusion that de- 
fendant “ unlawfully. fraudulently and feloniously ” con- 
verted the note as charged. At the time Wiles executed 
this note it was understood between him and defendant 
what the latter was to do with it. Defendant used the note 
pursuant to this understanding and in no other way. De- 
fendant got none of the proceeds of the note. They were 
applied as defendant promised they would be when he 
asked Wiles to execute same. 

The evidence does not support the contention of the state 
that defendant was Wiles’ agent, but even if it did, as above 
stated, evidence of a felonious intent is entirely lacking. 
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Therefore, it is considered by us that the judgment of 
the district court should be, and hereby is, reversed, and 
the acvicn aismissed. 

REVERSED AND DISMISSED. 


Note—See Embezzlement, 20 C. J. sec. 82. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V. 
AMERICAN EXCHANGE BANK OF BRISTOW: 
ANNA ERICKSON, INTERVENER, APPELLANT: LUCIAN L. 
CooK, RECEIVER, APPELLEE. 


FILED DECEMBER 29, 1924. No. 24060. 


1. Banks and Banking: GuARANTY Law: Deposit. A deposit in a 
bank to come within the protection of section 8024, Comp. St. 
1922, need not necessarily be money; it may be money or the 
equivalent of money. 

RECEIVER. “Ordinarily a receiver takes charge of bank- 

ing affairs where the bank left them, and cannot generally, in 

absence of fraud, mistake, or violation of law, open closed 
transactions which would conclude the bank, if solvent.” State 

v south Fork State Bank, ante, p. 623. 

GUARANTY FuND: LIABILITY. When money is depos- 
ited in a state bank and certificate of deposit issued therefor 
drawing 6 per cent., and afterwards, while the bank is a going 
concern, in ordinary course of business, such certificate is sur- 
rendered and new certificate issued in lieu thereof drawing 5 
per cent., held, that, on subsequent failure of the bank, ordinarily 
the latter is entitled to be paid out of the depositors’ guaranty 
fund. 

4, Evidence examined, and held sufficient to sustain a decree recom- 
mending the payment of claims allowed out of the depositor’s 
guaranty fund. 


APPEAL from the district court for Boyd county: ROBERT 
R. DICKSON, JUDGE. Affirmed as modified. 


J. P. Palmer, for appellant. 
Fred S. Berry, W. T. Wills and C. M. Skiles, contra. 


Heard before MORRISSEY, C. J., ROSE, DEAN, GOOD and 
THOMPSON, JJ. 
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THOMPSON, J. 

The American Exchange Bank of Bristow, Boyd county, 
failed January 11, 1923, and was placed in the hands of 
a receiver. Anna Erickson, intervener and appellant here- 
in, filed claims on three certificates of deposit, one for 
$5,000, No. 2633, one for $3,461.41, No. 2634, and one for 
$621.13, No. 2636, each of which was dated October 21, 
1922. These claims were recommended for disallowance 
by the receiver, and pleadings were ordered filed. In com- 
pliance therewith intervener, Erickson, filed a petition, 
praying for allowance of such claims, and that payment be 
had out of the guaranty fund. 

The receiver filed an answer, setting forth copies of each 
and all certificates of deposit which had been issued by the 
bank to Mrs. Erickson. The first of these certificates was 
issued November 30, 1918, and the last October 21, 1922. 
The last three are the above, which were renewals of two 
dated October 21, 1921, in the amounts of $621.13 and 
$4,461.41, and one dated April 21, 1922, in the amount of 
$5,000. $1,000 had been paid on the $4,461.41 certificate 
before it was taken up by certificate number 2634. He fur- 
ther alleged: ‘‘ That said certificates are not protected by 
the depositors’ guaranty fund of the state of Nebraska for 
the reason that there was a fraudulent agreement between 
the parties that the bank should pay the said Anna Brick- 
son, and did pay the said Anna Erickson, a bonus of 1 per: 
cent. in addition to the 5 per cent. named in said certifi- 
cates, thus creating an excessive rate of interest, and said 
certificates did not represent a deposit but represented a 
:oan ” 

Anna Erickson, for reply, admitted all of her transac- 
tions with this bank as set forth in the receiver’s answer, 
but denied the paragraph thereof which allegéd that there 
was a fraudulent agreement for the payment of an exces- 
sive rate of interest and that interest was paid in excess of 
‘5 per cent. 

Trial had, judgment for Anna Erickson as a general 
creditor, but denied payment out of the guaranty fund. She 
appeals. 
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We find from the evidence that Mrs. Erickson, a woman 
of Swedish descent and with limited education, began de- 
positing cash in appellee bank in 1918, receiving 
therefor certificates of deposit drawing 5 per cent. interest. 
As time went by her deposits increased and new certifi- 
cates were issued, some as renewals and some for added 
deposits, up to April 12, 1920, at which time she wrote to 
Frostrum, president of the bank, also of Swedish descent, 
inclosing two certificates, one for $800, dated May 27, 1919, 
and one for $2,152.50, dated June 9, 1919, and demanded 
cash for same. The bank computed the interest on these 
at 5 per cent., merging them in one certificate of the amount 
of $3,079.86, being certificate No. 2016 dated April 12, 
1920, and sent it to her. She returned it and asked Fros- 
trum to forward cash for the amount represented by the 
certificate. He returned it, at the same time stating by 
letter that he would give her 6 per cent., and that her. 
money would be secure under the guaranty law of the state 
and safe. 

The evidence further shows that she was in fact without 
actual knowledge of the law denying such deposit protec- 
tion under our guaranty statutes. She first learned of the 
nonprotected nature of a deposit drawing in excess of 5 
per cent. interest in October, 1921, and immediately went 
to Bristow and, as she testified, “I did go to the bank and 
ask them if that I found out it should be against the law, 
and I asked them to renew my certificates and take every- 
thing away, everything that was against the law so I should 
be protected.” On cross-examination her answers were in 
substance the same. At the time of her visit the bank was 
a going concern. 

Acting upon her suggestion, and, as she believed, in ac- 
cordance therewith, new certificates, of ‘which the ones sued 
on are renewals, were issued to her, each of which on its 
face drew 5 per cent. Whether or not 6 per cent. was com- 
puted and merged in the $4,461.41 certificate, hereinbefore 
mentioned, is not clear, but whether it was or not the trans- 
action formed a legal! obligation running from the bank 
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to her, and was cash or the equivalent thereof deposited 
on that day. State v. Banking House of A. Castetter, 110 
Neb. 564; State v. South Fork State Bank, ante, p. 623. 
This closed her business with the bank and brought all 
certificates within our guaranty of deposits statutes, and 
they so continued, thus bringing the case clearly within the 
rule of the law announced in State v. South Fork State 
Bank, supra: ‘“ Ordinarily a receiver takes charge of bank- 
ing affairs where the bank left them, and cannot generally, 
in absence of fraud, mistake, or violation of law, open 
closed transactions which would conclude the bank, if sol- 
vent.” See United States v. State of Oklahoma, 261 U. S. 
253. 

Appellee relies on Iams v. Farmers State Bank, 101 Neb. 
778. In that case both parties intended to contravene the 
statute, and it was so held. The extra interest. had been 
regularly paid when due. The original transaction, with 
no attempt to purge it, continued up to the bank’s insol- 
vency and charge taken of it by the district court looking 
to its closing and dissolution, and suit brought on such cer- 
tificate. In this case no one can seriously contend that 
claimant knew other than the law presumes she knew, that 
by taking 6 per cent. she was placing the transaction out- 
side our statutes’ beneficent provisions as to the guaranty: 
of deposits. As soon as she learned that, by contracting 
for 6 per cent. she was not within the guaranty statute, 
she did everything possible to remedy the evil. She re- 
quested that all excess interest be taken out of the money 
due her and new certificates issued. This was done, as she 
believed. 

A contract for 6 per cent. is not illegal in the sense of 
being unenforceable as against the bank. It is simply one 
not within the guaranty statutes. A depositor may take 
his choice, receive 5 per cent. and be within the statutes as 
a depositor, or 6 per cent. and be without, as one holding 
a loan. If he concludes to change a loan not so secured to 
a deposit secured, ordinarily he may do so. State v. Bank- 
ing House of A. Castetter, supra; State v. Grills, 35 R. I. 
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70; Patterson v. First Nat. Bank, 73 Neb. 384. The fifth 
paragraph of syllabus of the last cited case is as fol- 
lows: ‘‘ Where the hand to pay is also the hand to receive, 
payment may be made by a transfer of credits upon the 
books ot a bank.” 

It is therefore considered by the court that judgment of 
the trial court, in so far as it holds Anna Erickson’s claims 
general ones, should be, and hereby is. set aside, and the 
amounts found due her by such judgment are ordered paid 
out of the depositors’ guaranty fund. 


AFFIRMED AS MODIFIED. 


PETE NELSON v. STATE OF NEBRASKA. 
FILED DECEMBER 29, 1924. No. 24096. 


Evidence examined, and held sufficient to sustain the judgment. 


ERROR to the district court for Douglas county: JAMES 
M. FITZGERALD, JUDGE. Affirmed. 


J. R. Lones and Charles P. Rapp, for plaintiff in error. 
O. S. Spillman, Attorney General, and Lee Basye, contra. 


Heard before Morrissey, C. J., ROSE, DEAN, GooD and 
THOMPSON, JJ. 


THOMPSON, J. 

Plaintiff in error, hereinafter called defendant, was con- 
victed in the district court for Douglas county upon an in- 
formation charging him with robbery from the person, 
to which he pleaded not guilty. He prosecutes error to 
this court, relying upon three grounds, which may be con- 
densed into one, namely, that the verdict is not sustained 
by the evidence. 

The evidence discloses that J. K. Bittenger was robbed 
of money and valuables in Omaha, Douglas county, on the 
night of April 12, 1923, at about 8:50 o’clock, by three 
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men driving a gray Cadillac roadster automobile. It be- 
ing dark at the time, Bittenger was unable to identify his 
assailants by sight afterwards; but, as each talked in a 
loud manner while robbing him, he identified defendant 
by his voice from among several. 

Arthur Stout and Roy Smith were also arrested in con- 
nection with this robbery. Stout pleaded guilty, and at 
this trial testified that defendant was one of the three who 
committed the crime, and Smith was the other. Smith was 
arrested at defendant’s home, and confessed his part in the 
affair, surrendering Bittenger’s watch and chain. At the 
trial he testified that he was one of the guilty parties, but 
that defendant had no part in the robbery. He implicated 
one Anderson. 

Mrs. Iverson, a disinterested witness, testified that de- 
fendant was at her home in Omaha the night of the rob- 
bery in company with two men; that the three left in a 
gray Cadillac roadster automobile, sometime between 8:30 
and 9:00 o’clock. In this she is corroborated by her hus- 
band’s testimony. 

Defendant denies any part in the robbery, testifying that 
he went to Neola, Iowa, on the day it was committed, and 
in the evening was a visitor at Hans Schuman’s home west 
of Millard, in company with two men, residents of Neola; 
that they drove a Buick automobile; that he saw Stout on 
the day of the robbery driving a Cadillac roadster. His 
wife testified that he was not home on the day of the rob- 
bery nor the day following. 

Witness Lipp testified that he was employed at a garage 
in Millard on the day of the robbery; that defendant came 
there in a Buick automobile about 8:30 o’clock in the eve- 
ning and purchased gasoline, later going into a barber shop 
near by. In this he is corroborated by the proprietor of the 
shop. 

The rebuttal on the part of the state tends to cor- 
roborate evidence previously given. 

It will be observed that the defense rests largely on the 
alleged alibi. We find, however, from a careful review and 
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analysis of the evidence, that the alleged alibi is without 
support, and the evidence warranted the verdict and judg- 
ment of the district court. It is therefore considered that the 
judgment is in all things right, and should be, and is, 
AFFIRMED. 


Note—See Criminal Law, 16 C. J. sec. 1588—-Robbery, 
34 Cyc. pp. 1808, 1809. 


STATE EX REL. CLARENCE A. DAVIS, ATTORNEY GENERAL, 
v. FARMERS & MERCHANTS BANK OF WALTON, APPEL- 
LEE: UNITED STATES FIDELITY & GUARANTY 
COMPANY, APPELLANT. 


FILED DECEMBER 29, 1924. No. 23175. 


1. Banks and Banking: TRUST FuNnps: LIABILITY. Where money 
is deposited in a bank to the credit of an administrator of an 
estate, the bank is charged with notice of the trust character 
of the fund, but is not required to see that the same is properly 
applied or accounted for, in the absence of notice, or knowledge 
of facts putting it upon inquiry, that the money is being mis- 
applied. 


: In such case, where the fund is with- 
ieavens upon checks of the trustee, signed in his official character, 
the responsibility of the bank with regard thereto is ended. 

8. Appeal: Issues. Where defendant. having denied generally, 
had leave to file more specific objections to the allowance of the 
claim, which was not done, but evidence was received without 
objection and case tried in the court below as though certain 
issues were presented, the plaintiff will not be heard upon an 
objection raised for the first time upon appeal, that such issues 
must be specially pleaded. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. MORNING, JUDGE. Affirmed. 

Reavis & Beghtol, for appellant. 

C. M. Skiles and Richard F. Stout, contra. 


Heard before MoRRISSEY, C. J.. DAY, GOOD and THOMp- 
SON, JJ., REDICK and SHEPHERD, District Judges. 


Vou. 112] SEPTEMBER TERM, 1924. 841 


State, ‘ex rel. Davis, v. Farmers & Merchants Bank. 


REpIcK, District Judge. 

This case involves a claim of the United States Fidelity 
& Guaranty Company against the receiver of the Farmers 
& Merchants Bank of Walton, Nebraska, for an allowance 
against the bank guaranty fund of the state of Nebraska, 
and arises out of the following facts which are practically 
undisputed, though the inferences to be drawn therefrom 
and the law applicable thereto are in controversy. 

Before the bank was taken over as an insolvent by the 
state of Nebraska and a receiver appointed to wind up its 
affairs, one Louis A. Berge was the cashier and managing 
officer thereof. On March 14, 1921, Berge was appointed 
administrator of the estate of Wilhelm Schultz, deceased, 
and gave bond for the faithful performance of his duties, 
with the claimant as surety thereon. Berge, having failed 
to account for the funds in controversy to the estate, was 
removed and one Koop appointed administrator, who 
brought the suit and recovered judgment against the claim- 
ant for a sum in excess of the deposits hereinafter referred 
to. Claimant paid the judgment and now seeks to be sub- 
Yrogated to the rights of the estate with regard to said de- 
posits. On March 16, 1921, there came into the hands 
of Berge, administrator, three amounts in cash, to-wit, 
$1,274.18, $2,042.09, and $2,578.32, aggregating $5,894.59, 
and he deposited the same in said bank to the credit of 
“L. A. Berge, Administrator.” On the same day Berge 
drew two checks, one for $894.59 and the other for $5,000, 
which equaled precisely the sum of the deposits above men- 
tioned. The checks could not be found, and there is some 
contention on the part of the claimant that no such checks 
were issued. The evidence on this point are entries in the 
check register as follows: “L. A. B. $894.59” and “L. 
A. B. $5,000.00,” and the clerk who made those entries 
testified that it might have been a check or a debit slip, but 
we do not deem it material which form, check or slip, the 
order took; the important question is whether it was a - 
personal order of Berge or one given in his capacity as ad- 
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ministrator. Separate ledger sheets were kept of the per- 
sonal account of L. A. Berge and L. A. Berge, administra- 
tor, but the latter could not be found and is not in evidence. 
The ledger sheet of Berge’s personal account covering the 
period in question is in evidence and shows no deposits 
on March 16 or any other material date of the three items 
of receipts above referred to, which were credited to the 
account of Berge, administrator; neither are the two items 
represented by the checks or slips in controversy charged 
to the personal account of L. A. Berge. The bookkeeper 
who made the entries testified that the amount of those 
checks would have to be charged either to the personal ac- 
count of Berge or his account as administrator, and that, 
inasmuch as they were not charged to the former, they 
must have been charged to the latter, though she does not 
have any distinct or independent recollection of the trans- 
action. She further testified in this connection that the 
entries on the ledger sheets were not taken from the check 
register, but from the checks or slips themselves, and that 
she would not have charged the check to the administrator 
account unless it had been signed as administrator. 

What are the proper inferences to be deduced from the: 
evidence as above detailed? The claimant insists that, in- 
asmuch as the two checks in question were listed ‘“L. A. 
B.” without the addition of “ Admr.” or other sign char- 
acterizing them as administrator checks, and therefore 
not distinguishable upon the record from personal checks 
of Berge similarly listed, they must be taken to have been 
personal checks which could not operate to withdraw funds 
held by Berge as administrator, and that in law those 
funds are still in the bank. On the other hand, the receiv- 
er contends that the fact that the checks were not charged 
to the personal account of Berge, supported by the testi- 
mony of the bookkeeper, requires the inference that the 
checks or slips were orders by Berge as administrator, 
charged to his account as such officer, and the fund there- 
by was drawn from the bank. We think the better rea- 
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soning is with the receiver, and this conclusion is in ac- 
cordance with ordinary business custom. 

Having reached the conclusion that the money was regu- 
larly withdrawn from the bank by Berge as administra- 
tor, what are the legal relations and responsibilities of the 
parties? The deposit of the money to the credit of Berge, 
administrator, charged the bank with notice of the trust 
nature thereof; but the bank was charged with no duty 
as to the proper application of the fund, unless it had no- 
tice of a threatened misapplication, or of facts sufficient 
to put it upon inquiry. In the absence of such notice or 
facts, if the fund was withdrawn upon checks or 
orders of Berge as administrator, the bank was 
not required to follow the money and_ “see _ that 
it was properly applied. There is no evidence of 
any actual notice to the bank, but it is contended that the 
knowledge of Berge of his intentions in withdrawing the 
funds is imputed to the bank by virtue of his official con- 
nection with it as cashier and manager. ‘“ The rule where- 
by an agent’s knowledge is imputed to his principal is sub- 
ject to an exception in the case of an agent who is engaged 
in an independent fraudulent scheme without the scope 
of his agency.” Houghton & Co. v. Todd, 58 Neb. 360. 
‘Berge was the agent of the bank; he was also agent of the 
estate. While acting for either principal his knowledge 
would be imputed to that principal; but, when he acted as 
administrator, his knowledge gained in that capacity could 
not be imputed to the bank. Claimant contends that Berge, 
cashier, knew everything that Berge, administrator, knew, 
which is, of course, self-evident considering the titles as 
mere descriptio personz applicable to one individual; but 
viewed together with the admitted fact that the alter ego 
of the cashier is one and that of the administrator a differ- 
ent person, then in legal contemplation Berge becomes two 
persons and the quality and effect of his acts depend upon 
the capacity in which he performs them; and notice of 
facts coming to the knowledge of the agent will be imputed 
only to that principal for whom or in whose interest the 
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agent acted at the time. To paraphrase the language of 
Rose, J., in State v. American State Bank, 108 Neb. 129, 
132; 

“ The test of the bank’s knowledge is not what Berge, its 
cashier and manager, did as administrator of the Schultz 
estate, but what he did with the estate’s money while per- 
forming banking functions as the bank’s officer.” 

That the bank was charged with notice of the trust 
character of the fund at the time of the deposit is conceded, 
but the act with which we are concerned is the withdraw- 
al of the fund from the bank. For whom or in whose in- 
terest was Berge acting in that transaction? Was he act- 
ing in the capacity of cashier or administrator, or neither? 
If he had attempted to apply the fund in payment of an 
overdraft at the bank or in any other way for the bank’s 
benefit the bank would be charged. There is absolutely 
no evidence tending to show that he was acting for or in 
the interest of the bank, but if,our inferences are correct, 
he was acting in the capacity of administrator. The fact 
that the two capacities are united in one person presents 
no difficulty. The fact that a man is the husband of one 
woman and brother of another does not make him the hus- 
band or brother of both. The question is not what Berge 
knew as an individual, but what he knew in his capacity as’ 
agent of the bank, and that alone will be imputed. 

In State v. American State Bank, 108 Neb. 111, cited by 
claimant, the manager of the bank, acting for the owner, 
had taken a note payable to himself, instead of to the own- 
er of the debt, turned it over to the bank and caused the 
amount to be credited to the account of a corporation of 
which he was the sole owner, and it was held that in ac- 
cepting the note for the bank he was acting for it, and his 
knowledge of the true ownership thereof would be imputed 
to the bank, which therefore, could not become an inno- 
cent purchaser thereof. The argument seems to be that 
in paying the money out in this case he was acting for the 
bank to the same extent that he did in receiving the note 
in the case cited, but the distinction is plain; in receiving 
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the note the bank was benefited, it was the ordinary meth- 
od of investing its funds; in paying it out the bank re- 
ceived no benefit, and had no interest except to see that it 
was paid upon the order of the depositor. There is no evi- 
dence, unless imputed, that the bank had any notice of an 
intended misappropriation of the fund; the fact alone that 
the fund was withdrawn the same day or that following 
the deposit was not sufficient to put the bank upon inquiry. 

In State v. American State Bank, 108 Neb. 98, also cited 
by claimant, a check payable to Springer was indorsed by 
Wentz, the managing officer, ‘‘ Credited to account of Ben). 
W. Springer,” but the deposit slip was made in favor of 
the Wentz Company of which he was manager, and the 
money was paid out on checks of that company; the act 
of Wentz in crediting the check to the wrong person was 
the act of the bank. 

And, in State v. American State Bank, 108 Neb. 92, the 
manager of the bank was held to be acting as its agent in 
procuring cash and securities upon the order of the debtor 
to pay his debt to the bank. In each of the three cases. 
just cited the bank was claiming an interest in the fund,. 
while in the instant case its position is that the fund has. 
been paid out in the ordinary course, the bank receiving no 
benefit therefrom. 

Claimant also cites cases from other states—where a 
trustee was knowingly permitted to deposit trust funds 
to his personal account and check against the same, United 
States Fidelity & Guaranty. Co. v. People’s Bank, 127 
Tenn. 720, and Bank of Hickory v. McPherson, 102 Miss. 
852; where money was paid out on checks not prop- 
erly countersigned, American Nat. Bank v. Fidelity & De- 
posit Co., 129 Ga. 126; where a trustee drew checks upon 
the trust fund to pay his private debt to the bank, Allen 
v. Puritan Trust Co., 211 Mass. 409; and Fidelity & Deposit 
Co. v. Rankin, 33 Okla. 7; ana some others of a similar na- 
ture, but they do not aid him, as in all of them the bank 
knowingly permitted or aided in the misappropriation of 
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the fund. As was said in United States Fidelity & Guar- 
anty Co. v. People’s Bank, supra: 

“We do not wish to be understood as holding that a 
bank is in general liable for the acts of trustees who de- 
posit money with them. If the money is deposited to the 
trustee’s credit as such, and his checks are drawn on this 
fund in his character of trustee, or guardian, as the case 
may be, the bank need look no further. It is not respon- 
Sible for his administration of the fund, unless it knows, 
or in some special transaction has good reason to believe, 
that he is misappropriating the fund. It would be out of 
all reason to impose such responsibility upon banks.” 

This is but a special application of the general rule an- 
nounced in Koehler v. Dodge, 31 Neb. 329, and approved in 
Buffalo County Bank v. Sharpe, 40 Neb. 123, that — 

“A corporation is not chargeable with the knowledge 
nor bound by the acts of one of its officers in a matter in 
which he acts in behalf of his own interests, and deals with 
the corporation as a private individual, and in no way 
represents it in the transaction ’—citing numerous cases. 

We have reached the conclusion that the fund in ques- 
tion was withdrawn by Berge in his character as adminis- 
trator, without any complicity on the part of the bank. and 
that knowledge of his fraudulent intentions cannot be im- 
puted to the bank, and that neither the estate nor claimant 
by subrogation has any claim against the state. guaranty 
fund. ; 

It is a further contention of claimant that the receiver is 
in no position to make the defense that the money had been 
lawfully paid out, for the reason that such matter must be 
specially pleaded. the answer being a general denial. The 
rule as contended for is wel} established in this state. but 
the point is made for the first time in this court. The 
record discloses that upon his request counsel for the re- 
-eceiver was given leave to file more specific objections to 
the allowance of the claim, which was not done: but the 
evidence was taken without any objection to its relevancy 
and trial seems to have been had upon the assumption that 
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such issue was in the case. Under these circumstances, we 
think the objection cannot be urged for the first time in 
this court. 
We find no error in the record, and the judgment of the 
district court is 
AFFIRMED. 


CARL THOMAS, GUARDIAN, APPELLANT, V. FIRST NATIONAL 
BANK OF BAYARD ET AL,, APPELLEES. 


FILED DECEMBER 29, 1924. No. 23606. 


Insane Persons: JUDGMENT: ENFORCEMENT. A judgment against 
an incompetent rendered after inquisition and appointment and 
qualification of a guardian of his person and estate cannot be 
enforced by the ordinary process of execution, but must be col- 
lected through the administration of the estate by the county 
court, or sale of the real estate, if necessary, under license of 
the district court. 


APPEAL from the district court for Scotts Bluff county: 
J. LEONARD TEWELL, JUDGE. Reverseds with directions. 


George C. Porter and Mothersead & York, for appellant. 
Morrow & Morrow, contra. 


Heard before MORRISSEY, C. J.. DEAN and Goop, JJ., RED- 
ICK and SHEPHERD, District Judges. 


REDIcK, District Judge. 

Action to enjoin sale under execution of lands of an in- 
competent under guardianship. A preliminary injunction 
was allowed by the district court, but subsequently a de- 
murrer to the petition was sustained and action dismissed, 
and the plaintiff, as guardian of the incompetent appeals. 

Appellee, March 1, 1923, while the incompetent was un- 
der guardianship, recovered a judgment against him for 
$930, and the only question for determination is whether 
such judgment may be collected by ordinary execution or 
must be presented to the county court and collected through 
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the administration of the guardianship proceedings. The 
question is a new one in this jurisdiction, and depends very 
largely upon the construction of the statutes of this state 
concerning the appointment of guardians for incompetents. 
They provide generally for such appointment over the per- 
son and estate of the incompetent, require the giving of a 
bond, provide that the guardian shall manage the estate 
and pay the just debts of the ward out of his personal es- 
tate, and, if insufficient, by sale of his real estate upon pro- 
curing license therefor. He is required to apply the es- 
tate to the suitable maintenance and support of the ward 
and his family, and to file an inventory of all the property 
of the ward, and account for and dispose of the estate of 
his ward in like manner as is directed with respect to 
executors and administrators, as nearly as may be. No 
license to sell real estate may be granted without the ap- 
proval in writing of the county board of the county. No 
provision is made for filing claims against the ward, and 
by other provisions in the statute an insane person may 
be sued on any claim, and it is the duty of his guardian 
to appear and defend, which was done in this case, result- 
ing in the judgment above mentioned. Such judgment, 
therefore, is valid in every particular, and the question is 
how it shall be collected. 

The underlying purpose of guardianship statutes is to 
preserve the estate for the support and benefit of the ward 
by protecting it from the improvident contracts of persons 
incompetent to manage their own affairs, and to place the 
estate within the control of the court acting through its 
properly appointed agents. The theory of the plaintiff is 
that upon appointment of the guardian the estate of the 
ward is in custodia legis, and is not subject to attachment 
or execution, as such processes are inconsistent with the 
purposes of the act and the authority of the court over the 
estate. It was so held in Nolan v. Garrison, 156 Mich. 397, 
and in Sturgis v. Sturgis, 51 Or. 10. Under statutes sub- 
stantially the same as ours the latter court held: 

“The personal or real estate of the ward can be con- 
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verted into cash only by proper proceedings under the di- 
rection of the county court. * * * This is the policy 
of the whole probate law with reference to estates of de- 
ceased persons. as well as to those under guardianship. 
Therefore, the enforcement of a judgment against the ward 
can be accomplished only through the county court, and 
not by process against either the ward’s estate or the guar- 
dian.” 

We think these cases announce the correct principle, 
and there is nothing in conflict with this decision in Spence 
v. Miner, 90 Neb. 108, or McAlister v. Lancaster County 
Bank, 15 Neb. 295, cited by defendants. See, also, McNees v. 
Thompson, 5 Bush (Ky.) 686, holding that after inquisi- 
tion the incompetent is civilly dead, and that statutes con- 
ferring power upon the court of chancery to license the - 
sale of the incompetent’s real estate supersede the ordinary 
process of execution; also Wesley v. Wood, 72 Misc. Rep. 
(N. Y.) 258, Grant v. Humbert, 114 App. Div. (N. Y.) 
462, and Saunders v. Mitchell, 61 Miss. 321. That the real 
and personal] estate of the ward is under the control of the 
court has been frequently held in this state, Gentry v. 
Bearss, 82 Neb. 787; Hendrix v. Richards, 57 Neb. 794; 
and McCoy v. Lane, 66 Neb. 847, in which the power of the 
court to allow claims was recognized. 

Defendants cite Pollock v. Horn, 13 Wash. 626, but the 
statutes of that state specially provide, “in all judgments 
against such ward the execution shall be against the prop- 
erty of the ward only,” thus impliedly recognizing the pro- 
priety of such procedure. The same distinction exists in 
Peters v. Townsend, 93 Ark. 1038, also cited. The other 
cases cited by the defendants are not in point. 

We conclude that the judgment of the district court is 
erroneous, and the same is reversed, with instructions to 
recall the execution and grant the injunction as prayed. 

REVERSED 


e 
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SAMUEL WHITE, APPELLANT, V. DELLA WHITE, APPELLEE. 
FILED DECEMBER 29, 1924. No. 22904. 


1. Divorce: ALIMONY. Upon a divorce of the wife for extreme 
cruelty, the court may decree her such alimony out of the estate 
of her husband as it shall deem just and reasonable. having 
regard to the ability of the husband, the character and situation 
of the Parties; and all other circumstances of the case. 

ANTENUPTIAL CONTRACT. Even a valid ante- 
natal contract, not being made in contemplation of divorce, 
cannot absolutely limit the amount of an award of alimony to 
the wife upon divorce obtained by the husband for the wife’s 
fault, though it should be considered by the court with other 
evidence on that point, 

: Evidence examined, and the decree of the dis- 

trict court awarding the appellee and cross-petitioner, though at 

fault and divorced, $17,000 of alimony out of her husband’s 
estate valued at $110,000, approved. 


APPEAL from the district court for Seward county: ED- 
WARD E. GOOD, JUDGE. Affirmed. 


Thomas, Vail & Stoner, and Norval Bros., Colman, Lan- 
dis & Mastin, for appellant. 


C. EB. Sandall, Arthur G. Wray, O. S. Gilmore, John Rid- 
dell and McKillip & Barth, contra. 


Heard before MorrIsSEY, C. J.. DEAN and Day, JJ., RED- 
ICK and SHEPHERD, District Judges. 


SHEPHERD, District Judge. 

Mr. White sued Mrs. White for a divorce, alleging ex- 
treme cruelty in three counts or causes of action. She had 
falsely accused him of having a loathsome venereal dis- 
ease; upon occasion she had attacked him, called him a liar, 
and shaken him: at divers other times she had flown into 
fits of rage against him, in one of which she menaced him 
with a stool and threatened she would knock his brains out. 
He declared that this cruelty had brought him great grief 
and humiliation, resulting in ill health. Mrs. White filed 
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an answer and cross-petition denying these charges, and 
alleging a long course of ill treatment on her husband’s 
part, including kicks and blows, verbal abuse and vile 
names, intoxication, threats, undue sexual demands, mean- 
ness in money matters, and so forth in great detail. She 
averred that such ill treatment had caused her great men- 
tal suffering and had destroyed her bodily health. She 
also alleged an antenuptial contract, but says that it was 
procured through misunderstanding and fraud. All of 
this Mr. White denied. Upon trial more than 75 witnesses 
were sworn and 3,000 pages of record were made. 

On the issue of divorce the court found that both par- 
ties were at fault, found that there was more corrobora- 
tion of the plaintiff’s case on cruelty than there was of the 
defendant’s, and found generally in favor of the former and 
against the latter. The court gave the plaintiff a divorce 
and awarded the defendant $17,000 of alimony. Appeal- 
ing, the plaintiff assigns as error the finding and decree 
allowing the defendant permanent alimony in the sum men- 
tioned. 

The pair were married June 15, 1915. White was 60, 
Mrs. White about 40. The former’s first wife, by whom 
he had nine sons and daughters, was then three years de- 
ceased. The latter’s husband had been dead a year. White, 
who was worth in the neighborhood of $110,000 had grown 
tired of keeping house for his girls (two of them were still 
in school) and greatly desired a home and a wife. Mrs. 
White, then the widow Potter, had little of this world’s 
goods, but was comparatively young, somewhat accom- 
plished, attractive, not averse to a good home, and willing 
to marry the right man. In a very natural way the two 
met and became interested in each other, and the male 
seems to have prosecuted his suit with all of the ardor so 
frequently observed in a vigorous old man of 60, bereft 
of the mate of his youth and seeking a companion for his 
declining years. : 

Such marriages are not infrequently unhappy after a 
year is gone. And it was so in the instant case. The pair 
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were ill-assorted. Their ways were different; the man was 
set in his, and the woman in her’s; and neither of them 
appears to have had the rare temper of mind and heart to 
take them over their rough places. When youth weds youth 
nature gives bond to the union, but age must fill the place 
of that bond with forbearance and patience and philosophy, 
not forgetting a soothing and a saving humor. These par- 
ties did not measure up to the requirements of a successful 
second marriage experience. 

Considering that the plaintiff was the possessor of prop- 
erty worth $110,000, the court’s decree for alimony in the 
sum of $17,000 would not ordinarily be questioned. Since 
the case of Edholm v. Edholm, 99 Neb. 331, such an award 
to the unsuccessful wife, even though she were at fault 
and even though she contributed nothing to her husband’s 
estate, would be within the sound discretion of the court. 

The point of this appeal lies largely in the fact that 
there was an antenuptial agreement in the case which pro- 
vided that Mrs. White was to receive $10,000 and that sum 
only, at the plaintiff’s death, and her heirs only $5,000 in 
the event of her death theretofore. The agreement also 
contained a provision that White was to have the power 
of disposal of any or all of his property at any time dur- 
ing his life, with or without his wife’s consent. It was a hard 
contract, because it provided a means whereby the plaintiff 
could make himself penniless and leave his wife without a 
dollar. And it should be said in passing that it was en- 
tered into without much time for study or deliberation on 
her part and with no opportunity whatever for consulta- 
tion with her friends, being handed to her almost literally 
with.-her marriage ring. Nevertheless appellant maintains 
that it was a valid contract and bases his complaint mostly 
upon it, it being his contention that she should not be per- 
mitted to recover more than the $10,000 provided for in 
said agreement, and that the court had no discretion to 
award a greater sum. 

Arguing upon the court’s finding that the defendant was 
guilty of cruelty, the appellant strongly urges that it is 
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repugnant to equity to say that a woman who has entered 
into an antenuptial-contract may by her own fault ter- 
minate the ensuing marriage relation, and then secure a 
greater sum by way of permanent alimony than she would 
have received had she been a good wife and had she sur- 
vived her husband. - This may immediately be answered 
by the observation that, if the fault be one that is wickedly 
planned and practiced, the court will take notice of the fact 
and deal with the party accordingly; while, if it be with- 
out premeditation or malice, it may chance under some cir- 
cumstances that the woman, though at fault, is in good 
conscience entitled to better treatment than the contract 
provides. But the ultimate answer, conceding that the con- 
- tract was fairly obtained, is that the matter of divorce was 
not contemplated by the parties and not anticipated in the 
contract; and the law provides that in every divorce for 
any cause excepting that of adultery committed by the wife 
the court may “decree to her such part of the personal 
estate of the husband and such alimony out of his estate 
as it shall deem just and reasonable, having regard to the 
ability of the husband, the character and situation of the 
parties, and all other circumstances of the case.’”’ Comp. 
St. 1922, sec. 1533. The statute has made no exceptions 
in the case of an antenuptial contract, and the power is 
vested in the trial court to make fair and fitting award not 
limited by the provisions of such contract. The contract 
may be in evidence, am.ng other evidence, as to the amount 
to be awarded, but no more. 

The course of judicial decision in Nebraska indicates a 
tendency on the part of the courts to deal generously with 
the unsuccessful wife in those cases where the fault is not 
intentionally planned and maliciously practiced. Nor does 
this tendency depend alone upon consideration of mercy or 
upon the obligation of the husband to support, but rather 
upon the theory of protecting the marriage relation and 
safeguarding society. In other words, the court deals with 
the guilty wife, in cases where the husband has ample 
means and is himself also at fault, so that if she is suffer- 
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ing from sickness or specific disability she may have re- 
lief, and so that in any case she shall not be led by financial 
distress into dissolute or abandoned ways. This is the 
true rule, at once honoring the marriage relation, safe- 
guarding the state which has an interest in it, and doing 
justice and equity between the parties. It goes without say- 
ing that in applying the rule the trial court must be rea- 
sonable and not abuse its discretion. 

We think that the trial court was entirely within the 
limits of reason and sound discretion here. White was not 
a dullard deceived. He was not a feeble old man beguiled. 
He was a hale and vigorous individual of 60, successful 
in business and of means and opportunity to look about 
him in his choosing. No one can read the voluminous rec- 
ord without conviction that he led the way into this mar- 
riage. He was guilty of cruelty only less than that of the 
appellee. The record shows it; the trial court decided it. 
When his wife was urging a reconciliation, he repulsed her, 
shifted his residence to Seward and began this suit. The 
record shows her at the trial sick and emaciated, suffering 
from a toxic goiter, affected with a pelvic ailment, in the 
turmoil of a lawsuit which promised to exhaust her 
strength and take her means. As a matter of fact, the trial 
ran through a dozen days, not to speak of months of prep- 
aration. There were clouds of witnesses and well-nigh clouds 
of attorneys. The costs, including fees, must have been 
very great. The record is one of the largest every brought to 
this court. Weare satisfied that in the decree rendered the 
judge followed the statute, considering the ability of the 
husband, the character and situation of the parties, and 
all other circumstances of the case. 1 R. C. L. 77, sec. 77; 
Wyrick v. Wyrick, 88 Neb. 9; and, certainly by inference, 
in In re Estate of Enyart, 100 Neb. 387. It is stated’in 
1 R. C. L., supra, as follows: ‘“ The determination of the 
amount of permanent alimony is controlled by no fixed 
standard, but rests, rather, in the sound discretion of the 
court, which, being judicial in character, is not liable to 
be reviewed by an appellate court except where it is evi- 
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dent that there has been a clear abuse thereof.”” And in 
Wyrick v. Wyrick, 88 Neb. 9, the court said: “ It thus ap- 
pears that in awarding alimony, in an action for divorce, 
the district court is clothed with a fair measure of discre- 
tion. Indeed, it was frankly conceded upon the argument, 
by counsel for the appellant, that it was incumbent upon 
them to show that the trial court in this case had abused 
its discretion in fixing the amount of alimony in order to 
entitle the plaintiff to a decree of this court increasing the 
same.” 

Counsel on both sides devote pages of their briefs to a 
consideration of whether or not the antenuptial contract 
in question was valid. Appellant states in substance that 
the trial court concurred with counsel for the appellee in 
the view that upon the authority of the Enyart case it was 
void and unenforceable. We are of that opinion. The lan- 
guage of the opinion in that case may well apply to the sit- 
uation in this: ‘‘ While it appears that Katherine Rich- 
ardson desired to marry for a home for herself and daugh- 
ter, and it is very probable that, even if fully informed as 
to Enyart’s estate, she still would have signed it. the con- 
tract, construed as Enyart intended it to mean, is uncon- 
scionable, not in accordance with the duties which the law 
imposes upon a husband in the marital relation, and its 
terms are such that it ought not to be enforced. Isaacs v. 
Isaacs, 71 Neb. 537.” 

The amount given the wife was too small, and, as we 
have seen, under the terms of the contract even that was 
not assured. She was too much hurried into it. Warner’s 
Estate, 207 Pa. St. 580, cited in the Enyart case. And she 
cannot be said to have had the complete information as 
to a wife’s rights necessary to justify a contract by which 
she was to receive so little. 

On either phase of the controversy, the court was vested 
with the right, the discretion, and the duty to award ac- 
cording to the statute so often quoted. Considering all, 
it dealt liberally with the appellee, yet not so liberally as 
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to lead the court to decide that it abused its discretion, 
or acted in any wise unreasonably. 
We hold that the decree of the district court should be. 
affirmed, and it is so ordered. 
AFFIRMED. 


Note—See Divorce, 19 C. J. secs. 578, 582, 588, 614. 
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Heard before Morrissey, C. J., Day, Goop and THOMP- 
SON, JJ., and SHEPHERD, District Judge. 


SHEPHERD, District Judge. 

The Kilgore State Bank of Kilgore, Nebraska, was insol- 
vent, and through petition filed by the attorney general in 
district court of the sixteenth district its insolvency was 
duly declared by the court, and Fred A. Cumbow was ap- 
pointed receiver. The receiver classified the claim of the 
United States Fidelity & Guaranty Company for $22,000, the 
same being the claim here in question, as a “ general claim 
not having priority.” Thereupon, by leave of court, the 
surety company intervened and, alleging that the claim 
was both a claim of first priority against all the assets 
of the bank and a claim entitled to payment from the guar- 
anty fund along with other deposits, prayed decree to that 
effect. 

By an amended answer the receiver admitted many of 
the allegations of the petition, but averred in defense that 
the claim was not filed with the receiver as required by 
law; that it was based upon a void bond and upon an un- 
authorized deposit; that it is in reality a claim of the Unit- 
ed States against the state of Nebraska; that the intervener 
bases its claim upon an asserted but nonexistent richt to 
subrogation to the right of the United States against the 
bank guaranty fund: that the deposit made was a deposit 
of public money of the United States, and that therefore 
no right exists against the guaranty fund; that the inter- 
vener was a depositor and can maintain no claim except 
against the bank; that the bank paid more than 5 per cent. 
upon the deposit and that accordingly no valid claim can 
arise against the guaranty fund. 

To this answer, which also contained a traverse to the 
petition generally, the intervener filed a genera] denial by 
way of reply. 

In the decree of the court the claim was rejected, and the 
intervening claimant duly appealed, assigning that the 
court erred (1) in refusing to allow the appellant reim- 
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bursement from the guaranty fund, and (2) in refusing the 
claim priority over all others against the bank’s assets. 

There is scarcely any dispute as to the facts, none at all 
as to the following: Claude C. Covey and his successor, 
J. A. Buntin, who were superintendents of the Rosebud 
agency, deposited a large amount of individual Indian 
money upon checking account in the Kilgore State Ba. k, 
the bank having theretofore given bond to secure the re- 
payment of the same to the United States as required by 
federal law. The intervener signed this bond as surety. 
The account had been checked down to $22,000 when the 
bank was taken over by the department. The commissioner 
of Indian affairs called upon the surety company and it 
paid the amount due in the total sum, including interest, of 
$22,516.39. The bond was in appropriate form, running 
to the United States and requiring such action on the part 
of the surety company. A statement in writing, made by 
the assistant commissioner upon payment by the surety, 
recites the payment and sets forth in substance that the 
surety company is accordingly entitled to assert the rights 
of the United States in recovering from those bound. The 
bank paid interest at 5 per cent. on the deposit so long 
as it was a going concern. It also paid the surety com- 
pany, the intervener, $125 for the bond, charging it with 
rent, clerk hire, etc., as an expense of bank operation. The 
total value of the bank’s assets was $50,000, which was 
much less than its liabilities. 

The significant provision of law applicable to the case 
at bar is to be found in section 8033, Comp. St. 1922. It 
is as follows: 

“The claims of depositors, for deposits, and claims of 
holders of exchange, shall have priority over all other 
claims, except federal, state, county and municipal taxes, 
and subject to such taxes, shall at the time of the closing of 
a bank be a first lien on all the assets of the banking cor- 
poration from which they are due and thus under receiv- 
ership, including the liability of stockholders, and, upon 
proof thereof, they shall be paid immediately out of the 
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available cash in the hands of the receiver. If the cash 
in the hands of the receiver, available for such purpose, 
be insufficient to pay the claims of depositors, the court in 
which the receivership is pending, or a judge thereof, shall 
determine the amount required to supply the deficiency and 
cause the same to be certified to the department of trade 
and commerce, which shall thereupon draw against the de- 
positors’ guaranty fund in the amount required to supply 
such deficiency and shall forthwith transmit the same to 
the receiver, to be applied on the said claims of depositors.” 

By this provision it would seem that in the first instance 
the United States, acting for its ward, the Indian, and de- 
positing the latter’s money, would stand in the place of any 
other depositor of the bank and have recourse to the guar- 
anty fund. 

It is patent that the objection that the claim was not filed 
with the receiver is captious. The receiver testified that 
it was filed. It was stated and classified in the latter’s offi- 
cial report. No defense can be made upon this ground. 

The defense that the claim is a claim of the United States 
made against the state is equally untenable. The claim 
is made by the United States for and on behalf of its wards. 
It is not a claim of, or belonging to, the United States. 

The fact that the bank paid a premium of $125 for the 
surety bond does not constitute a defense as making the 
interest rate paid exceed the maximum 5 per cent. It was 
a current expense of the bank, so charged, and properly 
so charged. . 

We pass the contentions that the deposit was made with- 
out authority and that the bond was void, as having been 
answered by what has been heretofore said in this opinion. 
All of these enumerated contentions are without merit. 

Whether the surety company was subrogated to the 
rights of the United States, and thereby given access to 
the bank guaranty fund, is a question much argued in the 
briefs. The referred to written statement made by the 
assistant commissioner somewhat indicates conventional 
subrogation. But passing to the matter of legal subroga- 
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tion, or subrogation by operation of law, we find the rule 
stated very favorably to the appellant in Nelson v. Webster, 
72 Neb. 332: ‘‘ Under the civil law not only is the surety 
entitled where he pays the whole debt to the benefit of all 
the collateral securities taken by the creditor, * but he is 
also entitled to be substituted, and to the very debt itself, 
to the creditor by way of cession or assignment. And upon 
such cession or assignment * * * the debt is, in favor 
of the surety, treated not so much as paid, as sold; not as 
extinguishea, but as transferred with all its original obliga- 
tory force against the principal.’”’ On the strength of 
this authority, which cites Wilson v. Burney, 8 Neb. 39, 
and is followed and approved in Kramer v. Bankers Sure- 
ty Co., 90 Neb. 301, an ordinary surety would seem to be 
entitled to subrogation. 

But appellees insist that the intervener does not come 
within the category of the ordinary surety, because it 
was a surety for hire, was paid for the risk which it as- 
sumed, became an insurer in effect, and cannot be permitted, 
now that it has had to answer according to the condition 
of the bond, to itself resort to the guaranty fund for re- 
coupment. 

The question, upon analysis, falls naturally into two 
parts. First, is there anything in the bank guaranty law 
which in terms proscribes such a transaction as this, or 
is there anything in a deposit made under such circum- 
stances that in equity removes such a deposit from the 
protection of the guaranty fund? Second, what is there 
in the situation here presented, outside of the fact that the 
surety was a surety for hire, that bars the intervener from 
subrogation? Considering the first, there is nothing in 
the text of the law, or in its contemplation, so far as we 
can discover, to ban the transaction or to cast suspicion 
upon it. The deposit can be nothing else than a deposit. 
Its character was not changed by the additional safeguard 
of the bond. The protection of the guaranty fund attached 
to it immediately it left the hands of the agency superin- 
tendent and became a deposit of the bank. No harm is 
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done to the bank by maintained or increased deposits and 
no injury results to the guaranty fund thereby, wherefore 
the deposit in question injects the situation with no coun- 
tervailing equity to relieve the fund from its duty to pro- 
tect it. This depositor of this money had recourse to the 
guaranty fund. 

This brings us to the second inquiry. The contract was 
in suretyship. It was so denominated in the bond. The 
intervener signed as a surety. The requirement of the 
United States was a suretyship. The contract was not a 
policy of insurance whereby the company was to pay the 
United States without recourse. Appellees concede in their 
brief that the surety company has recourse upon the bank. 
having paid for the bank. How? Through subrogation 
to the right of the United States is the only possible way. 
And since the United States had in that very connection, 
as we have seen, a right of recourse to the guaranty fund, 
why should the right of subrogation be abridged in regard 
to that? Manifestly there is no reason why that should 
be, since no condition interposes to check the operation 
of the equitable doctrine of subrogation. The fact that the 
surety is paid will not do it. That fact does not destroy 
the inherent nature of suretyship, nor deprive it of its 
peculiar remedy, which is subrogation. Subrogation fol- 
lows equity, and it is only where it will be inequitable to 
permit it to function where it ordinarily does function that 
its automatic operation is denied. The paid surety is as 
much entitled to subrogation as the unpaid surety unless 
some equity intervenes. 

It must be clear that the guaranty fund protection of the 
deposit which was to be made was in the contemplation 
of the parties when the surety company entered upon its 
suretyship. It was paid for that suretyship, but the terms, 
as to amount, were made upon the theory that the deposit 
carried the protection of the fund and that it, the surety, 
would stand in the shoes of the depositor. 

If it were alleged and proved, or if it in any wise .p- 
peared, that there was collusion between the bank and the 
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surety, whereby the money, when deposited, was to be made 
way with, or whereby the bank was to receive the money on 
deposit when by law it could not receive deposits because 
it was in a failing condition, or whereby the guaranty fund 
was to be injured or endangered, then there would be rea- 
son for denying appellant the subrogation upon which it 
depends. Nothing of the kind is in the record. We are 
satisfied that the United States was entitled to resort to 
the guaranty fund for the repayment of its deposit, and 
that when the appellant paid the United States it beceme 
subrogated to the latter’s right in that regard. The ap- 
pellant was entitled to have its claim satisfied from the 
guaranty fund. The trial court was in error in adjudging 
otherwise. The decree should be reversed. 

The many cases cited by the appellees in their brief have 
been examined with care, so far as possible. One of them 
is not to be found from the citation. One of them is a 
damage case not touching, even remotely, any question in- 
volved in this case. One or more decide that an ambiguous 
contract of suretyship must be construed against the party 
drawing it. Others are authority for the familiar rule that 
the paid surety is less a favorite of the law than a surety 
not paid. One holds that the bond must be strictly con- 
strued where an employer sues a surety company on its 
bond given to indemnify against embezzlement by an em- 
ployee. In at least three of them the surety company fails 
of getting relief when suing as subrogated to the county’s 
right, because the bank, which had bought spurious certif- 
icates issued by a crooked county auditor and cashed them 
at the county’s treasury, was an innocent purchaser of said 
certificates. The surety company had gone the auditor’s 
bond, and had so far put him in a position to work the 
fraud, hence it, and not the bank, must suffer. 

For instance, in the case of American Bonding Co. v. State 
Savings Bank, 47 Mont. 332, a deputy clerk of the district 
court furnished a surety bond for his faithful performance 
and account. He issued jury certificates to persons that did 
not exist. The bank bought them and afterwards cashed 
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them at the county treasurer’s office. The treasurer, upon 
discovery of the fraud, sued the surety company and re- 
covered. The surety company thereupon sued the bank, 
alleging a right of subrogation. But the court held that 
the bank was innocent in its purchase of the certificates, 
and said that as between the surety and the bank it did not 
appear that in equity and good conscience the bank ought 
to suffer the loss. It is obvious that in such cases a fraud 
and a resulting equity intervene to prevent the effective 
operation of subrogation. Nothing of the kind can be found 
in this record. 

In another case much relied upon, Hormel & Co. v. Amer- 
ican Bonding Co., 112 Minn. 288, there was a building 
bond issued by the bonding company. The contractor failed 
to pay certain liens, whereby the owner was compelled to 
make payment. The owner brought suit against the bond- 
ing company, and the court held that as between the own- 
er and the bonding company the relation was that of in- 
surance, and the construction most favorable to the owner 
would be adopted. We cannot see where the case is of any 
particular value on the question of subrogation. 

In the first case cited upon the point, Columbia Bank 
& Trust Co. v. United States Fidelity & Guaranty Co., 33 
Okla. 535, recoupment to the surety company from the 
bank guaranty fund was not permitted because the surety 
company’s bond had been for the securing of a deposit of 
permanent school fund moneys of the state of Oklahoma, 
and the statute expressly provided with. respect to deposits 
of such school moneys that such deposits should be secured 
only by surety bonds and by other particular named se- 
curities which did not include the guaranty fund, and onlv 
by them. In that case, statute intervened to prevent re- 
sort to the guaranty fund through the doctrine of subroga- 
tion, and hence the case is not of value in resolving the 
question presented in the case at bar. 

To go over all of the cases cited in appellees’ brief would 
consume too much space and would serve no useful pur- 
pose. Suffice to say, the authorities so presented do not 
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militate against the views above expressed. 

There can be no dispute as to what a deposit is, and what 
funds deposited in a state bank are entitled to the protec- 
tion of the guaranty fund. Our court has passed upon these 
propositions, holding that public funds in a state bank are 
secured in the same manner as private funds are secured. 
This was the holding in State v. Peoples State Bank, 111 
Neb. 186. A deposit which is protected under the state 
bank guaranty fund law is a deposit of money placed in the 
hands of and under the command of the bank. State v. 
Farmers State Bank, 111 Neb. 117; also State v. Farmers 
State Bank, ante, p. 380. A depositor is one who leaves 
money with a bank on time deposit or subject to check. 
Farrens v. Farmers State Bank, 101 Neb. 285. In Central 
State Bank v. Farmers State Bank, 101 Neb. 210, it is held 
that the party who in good faith and in the usual course 
of business places money in a state bank subject to check 
and not drawing interest at a rate exceeding that fixed by 
statute, 5 per cent. per annum, has a deposit there under 
the provisions of the guaranty law, and in case the bank 
fails his deposit may be made a charge against the guar- 
anty fund. And in connection with this it is to be noted 
that Kessler v. Armstrong, 158 Fed. 744, has defined what 
the ordinary course of business is by saying that deposits. 
made at the bank on a business day in banking hours are 
deposits in the ordinary course of business. 

In the brief, attention is called to the fact that the bond 
runs to the United-States, instead of to the disbursing offi- 
cer. Buta later provision of federal statute declares only 
that the bond must be an acceptable bond. We think that 
the mere, fact that, through misunderstanding or inadvert- 
ence or lack of knowledge, the bond is to a wrong obligee 
does not vitiate the bond, and that the bond ought to be 
upheld notwithstanding it should more properly have ‘een 
to the disbursing agent. Particularly is this true since 
there is no ambiguity in intent and substance, and since 
the bank received the money and both the bank and the 
guaranty fund had the benefit of the same. Huffman v. 
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Koppelkom, 8 Neb. 344; Thomas v. Hinkley, 19 Neb. 324; 
United States Wind Engine & Pump Co. v. Drexel, 53 Neb. 
771; Gannon v. Phelan, 64 Neb. 220. 

It remains to consider the contention of the appellant 
that this deposit is a claim of first priority against al] the 
assets of the bank. We think that it is, despite the argu- 
ment of the appellees based upon the holding in Cook Coun- 
ty Nat. Bank v. United States, 107 U. S. 445. The follow- 
ing provisions of the federal statute seem to provide a 
basis for the claim: 

“Whenever the principal in any bond given to the United 
States is insolvent, or whenever, such principal being 
deceased, his estate and effects which come to the: hands 
of his executor, administrator, or assignee, are insufficient 
for the payment of his debts, and, in either of such cases, 
any surety on the bond, or the executor, administrator, or 
assignee of such surety pays to the United States the money 
due upon such bond, such surety, his executor, adminis- 
trator, or assignee, shall have the like priority for the re- 
covery and receipt of the moneys out of the estate and ef- 
fects of such insolvent or deceased principal as is secured 
to the United States; and may bring and maintain a suit 
upon the bond, in law or equity, in his own name, for the 
recovery of all moneys paid thereon.” U. S. Rev. St. (1875) 
sec. 3468. 

‘‘ Whenever any person indebted to the United States is 
insolvent, or whenever the estate of any deceased debtor, 
in the hands of the executors or administrators, is. insuffi- 
cient to pay all the debts due from the deceased, the debts 
due to the United States shall be first satisfied; and the 
priority hereby established shall extend as well to cases in 
which a debtor, not having sufficient property to pay all 
his debts, makes a voluntary assignment thereof, or in 
which the estate and: effects of an absconding, concealed, 
or absent debtor are attached by process of law, as to cases 
in which an act of bankruptcy is committed.” U.S. Rev. 
St. (1875) sec. 3466. 

Even this language might leave us in doubt, since the 
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deposit in this case was of individual money belonging to 
the Indians, and not public money of the United States. 
But the money was in fact deposited by the United States 
as a guardian of its wards, through its Indian agent or 
representative, and it would seem that the law is broad 
enough in its purpose to cover a case of this kind. This 
view finds support in the case of United States Fidelity & 
Guaranty Co. v. Bramwell, 295 Fed. 331, which involved the 
deposit of a large amount of Indian funds in the Bank of 
Klamath Falls. The surety, the fidelity and guaranty com- 
pany, paid the amount of the deposit to the United States, 
and then claimed priority over other creditors of the bank. 
The court said: ‘‘ The position of the defendant is that the 
statute giving the United States priority was designed to 
protect the public revenues, so that the government cauld 
sustain its burdens and pay its obligations, and since the 
debt here in question was for money held by the United 
States for the use and benefit of the Indians residing on 
the Klamath Indian Reservation the statute has no appli- 
cation. But it seems to me this is an unwarranted con- 
struction of the statute. The language is general and with- 
out qualification. It applies to all persons indebted to the 
United States. The form of the indebtedness is immate- 
rial. Lewis v. United States, 92 U.S. 618. 

“The debt here in question was due from the bank to 
the United States, both by the terms of the deposit and the 
condition of the bond given for its security. The United 
States was the only party to which the obligation ran, and 
which could enforce it. It is true the money was held in 
trust for the use and benefit of the Indians, but that does 
not make the indebtedness of the bank any the less 
an indebtedness to the United States. The United 
States, under the treaty with the Klamath Indians, 
* ¥* * is the guardian of the Indians on the reservation, 
and as such supervises and manages their affairs, collects 
and disburses funds intended for their benefit. and may 
sue to enforce and protect their rights and obligations; 
* * * and when it causes money received by it through 
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its officers for the use and benefit of the Indians to be de- 
posited to its credit in a bank, it is, in my opinion, entitled 
to priority on account thereof to the same extent as in the 
case of any other debt due it, and such was conceded to he 
the law in the recent case of United States v. Oklahoma, 
261 U.S. 253.” 

The objection of appellees upon the authority of the Cook 
County Nat. Bank case, supra, is well answered by the 
appellant in its reply brief. The holding in that case was 
because congress had repealed the statutes as applicable to - 
national banks. But because of that it does not follow that 
the statutes have been repealed as to state banks. 

We are convinced that the debt for which the appellant 
was surety was one which was due the United States, and 
that by subrogation, as provided for in section 3468, above 
quoted, the appellant succeeds to the right of the govern- 
ment, and is entitled to be paid from the bank’s assets in 
advance of any other claim. 

Because of the views expressed, the decree of the district 
court is reversed and the cause is remanded for decree in 
accordance with the holding of this opinion. 

REVERSED. 

THOMPSON, J., dissents. 


SCHOOL DISTRICT D, APPELLANT, V. SCHOOL DISTRICT No. 80 
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1. Judgment: CONCLUSIVENESS. A party to a lawsuit in the dis- 
trict court, where such court has jurisdiction over the person 
and subject-matter, will be bound by the judgment rendered in 
such case when collaterally attacking it, even though such judg- 
ment was irregularly or erroneously entered. 


: If the trial court properly acquires jurisdic- 
tion, “it has the right to decide every question which arises in 
the éase, and its orders and judgments, however erroneous, 
cannot be collaterally assailed. Such errors can only be taken 
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advantage of by proceedings in error or appeal to this court.” 
Fraaman v. Fraaman, 64 Neb. 472. 


Res JupicaTa. A judgment acts as an absolute bar to a 
subsequent action based upon the same contentions, not only as to 
every matter offered to sustain or defeat said contentions, but 
also as to any other admissible matter which might have been 
offered for that purpose. 


APPEAL from the district court for Dawes county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


G. T. H. Babcock, F. S. Baird, E. D. Crites and F. A. 
Crites, for appellants. 


Allen G. Fisher and Samuel L. O’Brien, contra. 


Heard before Morrissey, C.J., DEAN, Day and Goop, JJ., 
and SHEPHERD, District Judge. 


SHEPHERD, District Judge.’ 

This case arsises from a redistricting in Dawes county 
under chapter 243, Laws 1919, involving school districts 
called No. 80, D, and I. The following appears from the 
record and from agreement of counsel upon argument: 

In the fall of 1919 the survey committee, composed of the 
county superintendent and two others, began redistricting 
in Dawes county, and proceeded to detach certain land and 
other property from old No. 80 and to divide the same be- 
tween D and I, which were apparently being formed or 
restablished. Whether it had completed its work in this 
behalf by the 24th day of May, 1921, the record does not 
fully disclose. It seems doubtful. On the day last men- 
tioned district No. 80 brought an injunction suit, No. 4749, 
against the committee, Edna E. Rincker, Fred A. Hood, 
and A. C. McLain, to enjoin them from disposing of its 
schoolhouse and from depleting its revenues by transfer- 
ring said lands to the other districts. In its petition it 
alleged in detail that the committee had destroyed its boun- 
daries, and would, if not restrained, strip it of its reve- 
nues, sell its property, and deprive its children of school 
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privileges. It alleged also that the committee had not pro- 
ceeded according to law, and that what it was doing was 
not only illegal, but calculated to work irreparable injury to 
the district. It averred also in fitting terms that it was 
without adequate remedy at law. The suit was prosecuted 
to final determination, and on the 22d day of August, 1921, 
the court duly entered an order against the defendants 
permanently enjoining them — 

“ From the further doing of any of the acts affecting the 
scope or territorial limits of the plaintiff, school district 
No. 80, as it stood during the years of 1919 and 1920, there- 
tofore, from in any manner interfering with the levying 
of taxes for school purposes in said school district during 
the years above mentioned, and from in any manner inter- 
fering with the disposition or sale of any of the personal 
property belonging to the plaintiff during the said years 
theretofore that plaintiff so existed as school district No. 
80, or from any other act or the exercise of pretended au- 
thority that in any wise tends to diminish the territorial 
limits of said school district No. 80, as it existed during the 
years 1919, 1920, and the years theretofore or any other 
act that tends to impair or destroy the original school tax 
resources of plaintiff, and until the further order of this 
court.” 

In apparent disregard of the court’s order, however, the 
county superintendent, county clerk, and county treasurer 
went ahead and were about to turn the tax money derived 
from said disputed lands over to districts D and I, when 
they were stopped by a contempt proceeding, in the course 
of which they seem to have promised obedience to the in- 
junction and to have escaped punishment. This latter hap- 
pened about the 4th day of May, 1922. At that time said 
officials, and possibly districts D and I by their proper offi- 
cers, presented a motion and answer in said cause to‘set 
aside said order of injunction and to be allowed to litigate 
the subject-matter of the suit. This motion the court de- 
nied by written decree of the date last mentioned. The de- 
cree is as follows: 
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“This cause came on for hearing pursuant to notice of 
such hearing upon the application for conviction of the 
defendants for contempt of court by violation of decree and 
injunction given herein on August 22, 1921, Allen G. Fish- 
er, Esq., appearing for said application, and Fred A. Crites, 
Esq., county attorney, for the defendants; and immediately 
before hearing the defendants presented their motion filed 
on this date with an answer tendered to vacate the decree 
and for leave to file said answer, and the court having 
heard the said motion and tendered answer, and showing 
in support thereof read, and counsel for plaintiff, doth 
overrule said motion and refuse to vacate said decree, to 
which defendants are allowed an exception.” 

Thereafter on the 18th day of September, 1922, school 
district D began an action against district No. 80 for the 
disputed lands and for the taxes to be derived therefrom, 
asking that No. 80 be enjoined from claiming said lands or 
said taxes and from interfering with its rights thereto, and 
asking also general equitable relief. The petition refers 
to the injunction granted in No. 4749, and states as follows 
in regard to the same: “ During the year 1921, school dis- 
trict No. 80 was given a judgment against Edna E. Rinck- 
er, Fred A. Hood, and A. C. McLain, permanently enjoin- 
ing them from interfering with the territory of said school 
district No. 80.” But in connection with this it declares 
that schoo! district D was not made a party to the suit in 
which such judgment was entered. It also alleges the steps 
taken to form district D, and avers that said district was 
a duly-organized school district in regular operation. Dis- 
trict I intervened with a similar petition in its own behalf. 

The defendant answered that all the matter pleaded in 
said petitions was pleaded in case No. 4749 and was there- 
fore res judicata; that the action of the survey committee 
was not effective, because certain jurisdictional steps were 
not taken; and that subsequent to the entering of the per- 
‘manent injunction the plaintiff and the intervener appeared 
in the case by application to set aside said injunction; also, 
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that their remedy, if any, was by quo warranto. The fol- 
lowing is from the answer: 

“And this defendant says further that afterward, on 
May 4, 1922, in the said cause and court, the plaintiff school 
district D by its moderator and other officers, and the in- 
tervening school District I by its moderator and officers 
appeared by the said Edna E. Rincker, Fred A. Hood, and 
A. C. McLain, the district survey committee of said coun- 
ty, and tendered in said cause and court their verified ans- 
wer to the petition for injunction and offered proof, the 
county attorney appearing for the defendants in said ac- 
tion and school district D and school district 1, and the said 
Frederick S. Baird, as moderator and attorney, also ap- 
peared and argued, and the facts pleaded in their tendered 
answer, whereof proof was offered to the said court, are 
the identical same facts and acts and allegations and lan- 
guage which are set out in the petition and intervening pe- 
tition herein; nevertheless this court, having heard all the 
facts and all the allegations which are now tendered in 
this cause in behalf of school district D and school district 
I, refused to vacate the said decree, and by its judgment 
then duly given continued the same in full force, and this 
defendant says that by reason of the premises there was 
an absolute, full and entire adjudication against the plain- 
tiff herein and against the intervener herein which is yet 
in full force and effect in favor of this defendant.” 

The defendant also alleged failure on the part of the 
county superintendent to correct her records as she had 
promised to do in the contempt proceeding, and consequent 
misdistribution of the disputed taxes on the books of the 
county clerk and treasurer; that the judgment in No. 4749 
ought to be extended against Oscar Johnson and Belle 
Quinn, present county clerk and county treasurer, respec- 
tively. on the ground that districts D and I were privy to 
the order made therein, etc. It concludes its answer with 
a prayer for the latter, for the dismissal] of the plaintiff’s 
petition, for an accounting of tax moneys, and for general 
equitable relief. 
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To this answer no reply was filed or made. 

The case came on for trial February 18, 1924, and on 
the same day the court rendered decree as follows, to-wit: 

“No. 4977. In the district court of Dawes county, Ne- 
braska. 

‘School District D, Plaintiff, v. School “District Num- 
ber 80, Oscar Johnson, County Clerk, substitv*-* as de- 
fendant for Roll G. Smith; Belle Quinn as County Treas- 
ure>. ~1bstituted as defendant for Fred Neeland, "efend- 
ants. School District I, Intervener. 

“On this 18th day of February, A. D., 1924, comes the 
plaintiff and intervener by G. T. H. Babcock, Esq., and F. 
S. Baird, Esq., its attorneys, and comes the defendant school , 
district No. 80 by Allen G. Fisher, Esq., and S. L. O’Brien, 
Esq., its attorneys, and the cause is brought on for hear- 
ing upon the petition of plaintiff and the petition of inter- 
vention and the answer under which pleadings each party 
tenders evidence, but upon due consideration of the said 
pleadings and the statements of counsel for each party 
the court finds that the former adjudication set out in the 
petition and answer may not be interfered with nor set 
aside in this action, and that a court of equity has not 
power by injunction to vacate its former injunction in 
cause No. 4749 in this court, and that the parties have the 
right to have the present incumbents, county clerk and 
county treasurer, substituted as defendants, they having 
appeared herein. 

“It is therefore considered, adjudged and decreed that 
the petition of plaintiff and the petition of intervention 
be and each is hereby dismissed, and the defendant school 
district No. 80 go hence without day as to said petitions, 
and upon the cross-petition of the defendant it is again 
ordered that the injunction against the county treasurer — 
and county clerk given on August 22, 1921, be and continue 
in full force and be obeyed. To the judgment of dismissal 
herein, the plaintiff and intervener each excepts. 

“ By the Court: W. H. Westover, Judge. 

“ Filed Feby. 18, 1924.” 
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It is this decree from which the appeal is taken. A bill 
of exceptions was settled and filed. It is a part of the rec- 
ord. It contains only the petition and affidavit for injunc- 
tion in said first injunction case, No. 4749, together with 
the restraining order and permanent injunction granted 
therein. 

Apellants present 16 assignments of error in their brief. 
They may be reduced in number and summarized as fol- 
lows: The court erred (1) in receiving in evidence the 
pleadings and decree in No. 4749; (2) in holding that the 
matter of this case is res judicata by the decree of No. 
4749; (8) in holding that the petition in No. 4749 states 
a cause of action and in granting an injunction therein, 
the fact being that such an order would be void for want 
of jurisdiction; (4) in failing to take testimony and to de- 
cide the case thereon; (5) in holding that the court had 
no power to vacate a former injunction by injunction; (6) 
in ordering the injunction in No. 4749 applied to the coun- 
ty clerk and treasurer when they were not parties to the 
suit; (7) in allowing the injunction in No. 4749 when it 
appeared from the petition that districts D and I were at 
least de facto organizations, and that quo warranto was 
alone the form of action by which their legality could be 
tested. 

Of course, if the court was without jurisdiction in the 
first case, the decree entered therein was void and could 
not operate as an adjudication of the issue raised in the 
second case. It would seem from Dappen v. Weber, 106 
Neb. 812, that guo warranto is the proper action whereby 
to test the legal entity of a school district and the status 
of its officers. But, conceding this, it is to be observed that 
in the instant case the court may have properly found and 
concluded that the bodies in question, D and I, were only 
districts in the making, merely school districts in contem- 
plation, as distinguished from school districts in being. 
The petition in No. 4749 so indicated, referring to them as 
pretended schoo! districts, or as bodies which the survey 
committee was attempting to establish and was pleased to 
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call school districts. There is a difference—and one which 
perhaps calls for another application of the rule—between 
an established district and one which is incomplete, when 
question is raised as to the district’s entity, officials, and 
powers. There may be exceptions in a proper case. 

Nor are we prepared to say that one schoo! district may 
not employ injunction against another, or against a sur- 
vey committee, to prevent an injury which is manifestly 
irreparable, such as the deprivation of school privileges to 
its children. In other words, the absence of an adequate 
remedy in quo warranto ought to open the door to equity. 
In the case at bar such a situation was presented. A prima 
facie case was alleged, but the defendant, though duly sum- 
moned, failed to attend, omitted to appear. The case is 
governed, we are inclined to think, by Hilton v. Bachman, 
24 Neb. 490, and kindred cases, such as Hough v. Stover, 
46 Neb. 588, and Fraaman v. Fraaman, 64 Neb. 472, in 
which it is held that a party to a proceeding in the district 
court, where such court has jurisdiction over the person 
and subject-matter, will be bound by the judgment in the 
case when collaterally attacking it, even though the judg- 
ment was irregularly or erroneously entered. A pleading 
of a case cognizable only in equity as a case at law, or a 
pleading of a case cognizable only at law as a_ case in 
equity, may be vulnerable to timely attack, but if it is un- 
assailed the judgment rendered thereon will not be held 
void. 

But, aside from this, it is clear that the first injunction 
suit which we are considering contained an averment re- 
specting the sale of the plaintiff’s schoolhouse, which could 
not come within the purview of the Dappen case, supra, 
and which entitled plaintiff to the interposition of equity. 
Now, if equity takes jurisdiction for one purpose, it will 
take it for all purposes. At least, it may do so in the dis- 
cretion of the court. It commonly seeks to avoid multi- 
plicity of suits. In Fraaman v. Fraaman, above cited, the 

court said: ‘‘ Where a district court has acquired juris- 
* diction, it has the right to decide every question which 
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arises in the case, and its orders and judgments, however 
erroneous, cannot be collaterally assailed. Such errors 
can only be taken advantage of by proceedings in error or 
appeal to this court.” The district court seems to have 
acted on this well-recognized principle, and to have ad- 
judged the territorial limits of school district No. 80, as 
well as the other questions involved. 

Coming now to the second suit, the case in which this 
appeal has been perfected, a careful consideration of the 
matter of it convinces us that it is the same old matter liti- 
gated in No. 4749. It will be remembered that in its an- 
swer the defendant district No. 80 alleged that districts 
D and I got into No. 4749 on motion and answer as to the 
merits, and were heard, with the result that the court re- 
fused to vacate the decree therein rendered, and that nei- 
ther the plaintiff nor the intervener replied thereto. If, 
according to the recognized rule of pleading, these unde- 
nied allegations of the answer are to be taken as true— 
and it would seem that they should be, for appellant’s state- 
ment that both parties treated them as denied finds no 
support in the record—the matter was res judicata as 
the trial court adjudged it. We so hold. A judgment 
acts as an absolute bar to a subsequent action based upon 
the same contentions, not only as to every matter offered 
to sustain or defeat said contentions, but also as to any 
other admissible matter which might have been offered 
for that purpose. Slater v. Skirving, 51 Neb. 108; Orcutt 
_ v McGinley, 96 Neb. 619. 

It would also seem, though we do not decide, that, al- 
though school districts D and I were not made party de- 
fendants in the first case, they should be held to be in privity 
with the defendant, the survey committee, and concluded 
by the terms of the decree in that case. This conclusion 
has additional weight because of the fact that their terri- 
torial limits, at least, depended upon the work of the sur- 
vey committee which was interfered with and directed by 
the terms of said judgment. 

It also appears from the facts hereinbefore recited that 
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the decree of the district court was right, for the reason 
that the remedy of school districts D and I, if any, was 
clearly by quo warranto. It was so held in the case of Dap- 
pen v. Weber, 106 Neb. 812, and in Mosiman v. Weber, 107 
Neb. 737. The action for injunction chosen by the plaintiff 
and intervener was challenged in the pleadings. It was 
suggested by counsel upon argument that the trial judge 
stated that in his opinion the remedy of the plaintiff, sup- 
posing that res judicata were not in the case, would be by 
quo warranto. We have no doubt that this is true. 

At first blush it might seem that the same doctrine which 
we here apply ought to have been applied by the court in 
the first injunction case; that the trial judge should have 
taken notice of the character of the complaint and of the 
proper action to be employed, and should, accordingly, have 
held that the action of injunction would not lie. But in 
that case the defendants, though in court, failed to make 
objection. In this one, as before stated, objection was sea- 
sonably made. 

It is asserted by appellants that the trial court refused 
to receive any evidence in the case, but the record does not 
disclose that this is a justifiable contention. The decree of 
the court seems to indicate that each party tendered evi- 
dence, but it goes on to say that upon a due consideration 
of the pleadings and the statements of counsel for each 
party the court finds, etc. But the real showing of what 
evidence was offered and received must be found in the bill 
of exceptions and in the order of the court settling he 
same. From said order it appears that the defendant only 
offered evidence, and that evidence, being the pleadings 
and the orders of the court in the first injunction suit, ap- 
pears in the bill. The court particularly states in his order 
that this was the only evidence received and the only evi- 
dence offered. If appellants failed to offer evidence, or if 
they did offer evidence, but failed to make a record there- 
of, they are without ground upon which to avail vemscly 
of this contention. 

It seems possible that upon a more extended and com- 
plete record than that which is filed in this c.use, the case 


a) 
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might present a different aspect. It is quite evident that 
there was no well-presented defense to the contentions of 
schoo! district No. 80. It is likely that a defense might 
have been urged. If it was meritorious and not urged. it 
is unfortunate. If school districts D and |! or the survey 
committee had a defense, the failure of their representa- 
tives to appear in the first injunction case must be held 
responsible for their resulting dissatisfaction and possible 
loss. Parties who are served with summons in a lawsuit 
duly begun in the tria) court can rarely disregard the 
proceedings therein without consequences both unpleasant 
and costly. 

We have examined all of the authorities cited, and be- 
lieve that there is nothing in the same which upon careful 
consideration is opposed to the views herein expressed. The 
judgment of the district court is 

AFFIRMED. 


Note—See Appeal and Error, 4 C. J. sec. 1661; Equity, 
21 C. J. secs. 48, 117; Judgments, 34 C. J. secs. 810, 815, 
881, 856, 1822—-Quo Warranto, 32 Cyc. p. 1424. 
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16. Findings of fact. under proper instructions, will not be 

disturbed unless clearly wrong. Anderson v. East Stock- 

ing Threshing Machine Co......... ipreceecsa beset notane beset ts 823 
17. On trial of a claim as though certain issues were pre- 

sented, plaintiff cannot object on appeal that such issues 

must be specially pleaded. State v. Farmers & Mer- 
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18. 


19. 


20. 


21. 


22. 


23. 


24, 


25. 


26. 


27. 


CRANES Bake isso scccscied cescossacbeteceie es ices Died dade disestns sacsisgencteeh sucess 840 
It is error to direct a verdict where there is a sub- 
stantial conflict in the evidence on a materia] issue. Carey 
De BOCK Or 22 sop hs etc lecnste aot ae an eee ateeeds 115 
It is prejudicial error to direct a verdict for plaintiff, 
where testimony on controverted issues will sustain a 
judgment for defendant. Schellpeper v. Sporn........:-.-----+ 192 
Instruction in an action for personal injuries that the 
jury may consider future pain and deprivation of health 
held not prejudicial. Garrison v. Everett..o......ccccceee 230 
A judgment will not be reversed for failure to instruct 
on acts of negligence not alleged, where no instruction 


thereon was requested. Garrison v. Everett...........2.20-.00 230 
A peremptory instruction is proper where the evidence 
is insufficient. Aten v. Quantock...........2....ccccccceeeseeeeeeeeeeee 288 
Error in instructions is not ground for reversal, unless 
prejudicial. Aten v. Quantock. ...........e.ceecccceecccsccssseceeectesneeees 288 
An instruction requiring apportionment of damages held 
not prejudicial. Leypoldt & Pennington Co. v. Davis........ 350 


Where no instructions are tendered, an appellate court 
will not examine the charge with a critical mind. Culver 


De ONRON PLR 6 CO yeccceissdcsatacdeccseeissaatseiiascseossiai Shes sttesienteoeeteat he. 441 
An erroneous instruction is not ground for reversal, un- 

less prejudicial. Krotter & Fitzgerald v. Davis.......000.0........ 545 
Stocker v. Stocker........ dsuepeien fates ste lesdsan tee aden ese .. 565 
Phelps Vv. Wiliams. -.a..ce--2eccccecsecesnseseesececcnesetetenscseccseesensaneceenees 667 
A judgment will not be reversed for an erroneous instruc- 

tion, unless prejudicial. Moore v. Muller... 551 


Assault and Battery. 


1. The aggressor may recover where the one attacked uses 
excessive force. Aten v. Quantoch........---:.c.:ceccesceessseeeeeeeneeee 288 

2. Whether defendant used unnecessary force held question 
for the jury. Aten v. Quantock. ............cecceccceeceetetseeeeeeseecees 288 

8. Mere words will not justify an assault. Grebe v. State... 759 - 

Associations. . 

1. Equity will not inquire into disciplinary proceedings by a 
voluntary unincorporated association, where no civil or 
property right is affected. Rogers v. Tangrer Temple...... 166 

‘2. The rights of members in a voluntary unincorporated as- 
sociation flow from the organization agreement and not 
the common law. Rogers v. Tangier Temple..............--02+-- 166 

8. Equity will not prevent wrongful suspension of a member 

* of a voluntary association because of rights he may have 
in funds of the association. Rogers v. Tangier Temple.... 166 

-4, Where a member of a voluntary association claims pecu- 
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niary benefits, equity will intervene only to determine 
whether the association is acting within its jurisdiction. 
Rogers v. Tangier Temple. n...-.--.ccccecccesceeccsscetesseteeeesceenacessece 166 


Banks and Banking. 
1. Fund held a “deposit.” State v. American State Bank........ 182 
2. Actual money is not necessarily a prerequisite of a 
“deposit” within the bank guaranty law. State v. Amer- 
tan. State? Bare sisivsciesivce lesessssceadeva ceceoiess een ieipeits el ieene eee 272 
8. Liberty bonds may be received.and held by a state bank 
at their face value to create or maintain the legal reserve. 
State v. American State Barke.w.....ccccccccecsccssscesesececeseeeeeeees 272 
4. Liberty bonds may be received at par by a state bank for 
time certificates of deposit. State v. American State Bank 272 
5. There may be exceptions to the rule that a banker receiv- 
ing a deposit while absent from the bank is the agent of 
the depositor. State v. American State Bank..............2......--- 272 
6. A banker in exclusive control of a bank may be its agent 
from the time he exchanges, while absent, time certifi- 
cates of deposit for liberty bonds. State v. American 
States Banik. 2.2 sccsiescicesgeciinisatecicctesceeeeitioh ian ee Soe eh 272 
7. Depositor’s claim against an insolvent bank held payable 
out of the bank guaranty fund. State v. American State 


BOG: ic. Reco ctusie seeds Salah eiclasersstsetie ns enedicatecoviad se eiiaad oes 272 
8. The guaranty fund is liable only for deposits of money 

or its equivalent. State v. Brown County Bank................ 367 
9. What constitutes a “deposit” under guaranty law, stated. 

State v. Farmers State Bamk.au...2-.cccccccecccccscceseceecseseesesseveses 380 
10. Certificate of deposit held not within the protection of the 

guaranty law. State v. Farmers State Bank... 380 


11. Where the entire management of a bank is entrusted to 
the cashier, the bank is estopped to repudiate his cor- 
porate acts. Farmers & Merchants Bank v. Alderman.... 407 
12. Duty of a bank receiving a sight draft with a bill of lad- 
ing attached, without instructions, stated. Farmers State 


Bark ¥. ARS AMI... .eceececcccsseece vce seesenscecssncessecessnnecenetevesseseeess 465 
13. What constitutes a “deposit” under guaranty law, stated. 

State v. Farmers State Bank............ ce cstbostslosaaeshscbh ecient vee 474 
14. Deposit held within the guaranty law. State v. Farmers 

State Bailes 1.5 cectas col Ne hers id t h e elabed 474 


15. The maker of a note in procuring an additional signa- 
ture to the note at the request of the payee cannot bind 
the payee by promising exemption from liability to the 
surety. Farmers Nat. Bank v. Ohman..u....ecccecececcecee ene - 491 
16. The promise of bank officers to the maker of a note to 
the bank that he was not to be liable thereon, held not 
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17. 


18. 


19. 


20. 


21. 


22. 


23. 


24, 


25. 


26. 


27. 


28. 


29. 


within the apparent scope of their authority, and not 
expressly authorized. Farmers Nat. Bank v. Ohman........ 
Where an officer transfers property to a bank without 
consideration, the bank acquires no greater right than 
that of the transferrer. Vavra v. Claridgé............-.--:c.c000+ 
The equitable owner of a deposit may be subrogated to 
the rights of the original depositor and be paid out of 
the guaranty fund. Vavra v. Claridge.........2.......0-cec-e 
Evidence in a suit against a bank for fraudulent con- 
spiracy held to warrant direction of verdict in its favor. 
Koehler v. Farmers State Bamk...2.........--:::0-cecececeeeeeeeee settee 
A contract by a state bank to borrow money in excess of 
the amount authorized by its charter is voidable, and not 
void; and where the contract has been performed, the 
bank cannot refuse payment of the obligation. State v. 
Farmers State Bank.....2.2....-.-.-...-s+--cssecee eens cece cece rene ceeteneneeenes 
Where restrictions are imposed by statute on officers of 
state banks in the borrowing of money, the courts cannot 
impose a penalty by forfeiture for noncompliance with 
the statute. State v. Farmers State Bank...............2:..000--+ 
An accepted check held a “deposit” under the bank guar- 
anty law. State v. South Fork State Bank................000 
A receiver cannot generally open closed bank transac- 
tions. State v. South Fork State Bank..........0...02:11cc0 
State v. Farmers State Bank 
State v. American Exchange Bamk.........22..2...--100:sccceeeees 
Notice to bank clerks held not notice to the bank. State 
v. Brown County Bank. ......-.22220.1-cccececceecee ence cette eens: 
Bank guaranty fund held liable for proceeds of sale of 
mortgaged chattels sold without the mortgagee’s consent. 
State v. Brown County Bank.....-.-..2...0.c:c:2eeeeeeeee renee 
The holder of a time certificate of deposit bearing 5 per- 
cent. interest is not entitled to protection of the bank 
guaranty law during the existence of a secret agreement 
for additional interest. State v. Farmers State Bank...... 
Deposit held brought within the protection of the bank 
guaranty law by abandonment of agreement for excessive 
interest. State v. Farmers State Bamh...........-..2.....:1es000- 
State v. Wayne County Bamnk....0........2..-2::1:c22ccceceee rete eee 
A state bank by soliciting renewals and by asking for 
additiona] deposits does not necessarily, within the mean- 
ing of the bank guaranty law. change deposits to loans. 
State v. Wayne County Bank......--......:0..:c1cccceceereeeeeeeeeee eens 
A bank’s solicitation of funds is not a conclusive test 
of “loans” as distinguished from “deposits.” State v. 
Wayne County Barthe.......--.:ccccccccecectcececsecceeeeseeceeceseeneeeenenenens 


883 


553 
553 


590 


597 


597 
623 
623 
788 
834 


642 


642 
788 
788 


792 


792 


884 © 


30. 


31. 


32. 


33. 


34. 


35. 


36. 


37. 


38. 


39. 


INDEX. [112 NEp.. 


Whether the claim of a creditor is a deposit within the 
bank guaranty law is determined by the facts and cir- 
cumstances of each case. State v. Wayne County Bank.... 
Any scheme to procure part of the bank guaranty fund 
by evading the law is ineffectual. State v. Wayne County 
9 2511) | a eo =e ero PSE eT Oe 
A depositor receiving 5 per cent. interest on deposits 
and additional interest from an officer of the bank, held 
within the protection of the bank guaranty law. State v. 
Wayne County Bank. ..........cccceeccccceccscessseeceeseesceseeccteneesetseeases 
The misconduct of an officer in charging a bank with in- 
terest which he agreed to pay personally is not imput- 
able to a depositor without notice. State v. Wayne Coun- 


A deposit within the protection of the guaranty law may 
be money or its equivalent. State v. American Exchange 
BOs 32.2 nth cece aae BE eas Se ethedcaeeeanved sdedate en dacs euch e he ea 
A certificate of deposit drawing 5 per cent. interest issued 
in lieu of one drawing 6 per cent., held payable out of the 
guaranty fund. State v. American Exchange Bank........ 
A bank is charged with notice of the trust character of 
money deposited to the credit of an administrator, but 
is not required to follow its application in absence of 
notice. State v. Farmers & Merchants Bank...........00000.00- 
On withdrawal of funds on checks of an administrator, 
signed in his official character, the responsibility of a 
bank ends. State v. Farmers & Merchants Bank................ 
A deposit by the United States of individual Indian 
money in a state bank is entitled to priority and the pro- 
tection of the guaranty fund. State v. Kilgore State Bank 
The surety on a bond given by a state bank to secure a 
deposit of Indian money is entitled to subrogation and to 
priority and payment from the guaranty fund. State v. 
Kilgore State Barnk.......sececccscsceecesseceessesecececeececessteesesensenees 


Bills and Notes. 


1. 


2. 


Payment of note given in an unlawful transaction will 
not be enforced. Schellpeper v. Spor .....-....:-:cccececesveeees 
The plea nil debet puts in issue no fact, and is not a de- 


‘ fense. Thompson v. Wall.........-..-.--- Wane ae Ns be sods Sane ea 


A purchaser of a negotiable note does ab become a holder 
in due course until he has paid, or become bound to pay, 
the consideration. Minatare Bank v. Wilson.................... 
The giving of credit or issuance of a nonnegotiable certifi- 
cate of deposit held payment of consideration for a note. 
Minatare Bank v. Wilson..........2.....sccscecccececeeeceeeeceeceneceetenaeeensee 
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5. 


10. 


11. 


12 


18. 


14, 


15. 


16. 


17. 


18. 


A bank does not waive the nonnegotiable character of a 
certificate of deposit by informing a prospective purchas- 
er that it is satisfactory for purchaser to buy same. 
Minatare Bank v. Wilson.........cceeecccenscccecceececnceccenenceseceeeeees 
It 1s error to direct a verdict for plaintiff, where defense 
of duress is supported by evidence. Farmers State Bank 
3 Dot le Picivcicecisits ses less dE SM ca eT aaesa botnet 
A bona fide pledgee of a note is a holder for value. 
Stephenson V. Perry .....sccceecececcececccceeeessceeeccsesececsnaceeteteteeceeeten 
The burden is on plaintiff to show that he is a bona fide 
holder of a note, where defendant makes a prima facie 
ease of fraud. Stephenson v. Perry........---.ccccccccececseecenneceenees 


885 


216 


262 


294 


294 


In an action on a note by an agent, where defendant. 


makes a prima facie case of fraud, the burden is on plain- 
tiff to show that all the principals had no knowledge of 
the fraud. Stephenson v. Perry. .......2:c0-1ecccsececeseeceteeeneeeenees 
Where the defense of fraud is supported by proof, the 
burden is on an indorsee to show he is a bona fide holder. 
Taylor V. SWanson.........c.cccseececcceeeceerscneteceeeecaencereseneessnceesnsanes 
A consignee accepting a sight draft with a bill of lading 
attached must honor the draft. Farmers State Bank v. 
ARSQMAE. -ssicccdetecendecctesnewtseccvict in catered eecieo * sddavebaessusteusiieles 
Plea of an agreement that a note to a bank was to be used 
solely to satisfy demands of the banking authorities held 
not a defense. Farmers Nat. Bank v. Ohman..............-..-- 
Accommodation maker defined. Farmers Nat. Bank v. 
OMAN LW ..eneeveeceene shaFiec 25 Mladic sdiciatosaus ues Migvanaelcesasteur aneseccoscseived 
A consideration moving to one of several joint makers of 
a note is good as to all. Farmers Nat. Bank v. Ohman.... 
A payee may be a holder in due course, precluding the 
defenses of fraud and failure of consideration. Farmers 
State Bank v. Ly dick...........c.ccsceccscecececctesccceceeeeeceseneneeanenereeeseese 
Holder of note indorsed as collateral for an usurious loan 
held an innocent holder. Phelps v. Williams........-......------. 
Question as to whether indorsee of note is an innocent 
holder in due course held for the jury. Phelps v. Wil- 
WINS. ies de A eae ech Sa eta det ees ees eee es bs 
In an action on a note, the burden is on plaintiff to prove 
that agent by whom he acquired title was without notice 
of defense. Phelps v. Williqams.............0---ceceseeeeteeseesees 


Brokers. 


1. 


2. 


A broker who withholds material facts from his principal 
cannot recover commission. Pearlman v. Snitzer......-....--.-- 
Where parties assent to broker acting for both, the con- 
tract cannot be rescinded on that ground. Panebianco 
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A verbal contract with a broker for sale of land is void. 
Nelson v. Woddhouse.........--......--ccccasceccecccceesscceneesrsecessnsscceeesteee 


Carriers. 


1. 


2. 


5. 


Under the common law carriers might discriminate as to 
rates, State v. Chicago, B. & Q. Ri CO... ececeeeeececeeeeeeeees 
All discriminations in express, telegraph, and railroad 
charges are not prohibited by Constitution. State v. Chi- 
C090; BO GQ: Bs. COs scses seks scesstc ce sbessessigeestindecsecte desecadesvintaecs 
The purpose of the Constitution is to prevent carriers 
from arbitrarily selecting persons as the objects of favor 
or disfavor. State v. Chicago, B. & Q. RB. Ce eecccsccsceceeee 
The legislature may determine what preferences or dis- 
criminations carriers may lawfully make. State v. Chi- 
OOO Be BQ TRS CO sa nssscncsusiasiites nsatsorcdi ict sanobe sebsvabetesscataicocsces chee 
A statute allowing special favors or preferences will be 
strictly construed. State v. Chicago, B. & Q. R. Co......... 
The Jaw adding to classes exempted from the restrictive 
provisions of the free pass law held not unconstitutional. 
State v. Chicago, B. & Q. Ri CO... ccc c-eecesesecceeessannceseeeseeees 
Ch. 160, Laws 1923, providing for exemptions from the 
free pass law, held not unconstitutional as a local or 
special law. State v. Chicago, B. & Q. RB. Cov... .ccececccseeeeee 
A carrier is not liable for injury to perishable freight 
due to the nature of the commodity and natural causes. 
Leypoldt & Pennington Co. ¥. DQv18..........2.2-.-:eceseeeeeeeeeeeees 
A station agent has no authority to make a contract that 
the company will pay a claim for damages. Leypoldt & 
Pennington Co. 0. Davis ..-.....ce-ccccssccceecsessccesececetesssesssscneesesees 


Chattel Mortgages. 


1. 


A mortgagee waives his lien by authorizing the mort- 
gagor to sell the property at private sale. Warrick v. 
PROB MUSBOM 55. eLoss oc ce cscs ce bead iced scceupte senses Snseds cach cosstasssstessvecvousis 
Where a mortgagee with notice accepts part of proceeds 
of sale by mortgagor, he is estopped to assert that the 
sale was invalid. Warrick v. Rasmussen...........000.02.00-+- 
Rights of mortgagee in proceeds of mortgaged chattels 
sold with consent of mortgagor, stated. Farmers State 
Bartle: 05. ARM Ov B01: sic, sociedad sasnckc eaceuta dc tastana sestennceed 
Filing of a chattel mortgage, or an agreement therefor, 
on unplanted crops is not constructive notice of the mort- 
gagee’s equitable rights. American State Bank v. Keller.. 
An agreement to execute a mortgage on crops not planted 
cannot be filed as a chattel mortgage. American State 
Baile BBG ers ba sesctesscasttcesvstiossibiotsencsteeactesncatetenientesdcttt ose 
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6. 


Filing of a chattel mortgage on specifically described prop- 
erty is not constructive notice of an agreement therein 
to mortgage unplanted crops. American State Bank v. 
Keer... b28 2 ees aa ole BOE eg ie cect ots cl bees Bec ees 
Equity will enforce a mortgage, or an agreement there- 
for, on unplanted crops against the mortgagor and per- 
sons with notice. American State Bank v. Keller.............. 


Constitutional Law. SEE CARRIERS, 6, 7. MASTER AND SERVANT, 


17. MUNICIPAL CORPORATIONS, 3, 10. 


1. Act authorizing private individuals to create and fix 
boundaries of a district for a public improvement held 
invalid. Elliott v. Walle... .0....eeccceccscsccecceceeecccenesneeeteteeeneeees 

2. The legislature may not delegate legislative or judicial 
functions to private individuals, Elliott v. Wille............... 

8. The act authorizing the creation of light, heat and power 
districts held void. Hilliott v. Wille... -ccecesssee eee 

4. In construing the constitutional provision relating to 
discriminations by carriers, courts will consider its his- 
tory. State v. Chicago, B. & Q. BR. C0.......2.2200cccecceece eee 

Contempt. 

1. In absence of a complaint, a finding by the court that a 
party to a civil action is guilty of contempt will not sus- 
tain a conviction. Finegold v. State.........-....2::cccee ee 

2. Findings of fact supported by evidence will not be dis- 
turbed. Taylor v. State .........ecccscccccceccttcececceeteeeteceetecnseeneats 

3. It is the duty of courts to punish any attempt to induce 
witnesses to change their testimony or to suppress facts. 
Parylor Vv. State. ccccecceccecececnccceecec cette teen eceeee teers aenneettaneeeesnenesesene 

4. Endeavor to induce a witness to suppress facts is con- 
tempt of court. Taylor v. State... cccccececcerneeeertees 

Contracts. 

1. A contract not to engage in competitive business within 
a city for a specified time is enforceable. Buerstatte v. 
Swanson cies ees oee Sacto heed tecas ed we aeseete tees 

2. A suit to rescind may be maintained without ‘prior notice 
of election to rescind. Geise v. Yarter..........2.-..:-00--ece 

8. Evidence held to sustain decree for rescission. Geise v. 
VOrter cieccciecesndacis boo soatusouevansceababvussieesabotades phates arene 

4. In a suit to rescind a contract for the purchase of stock 
for fraud, the court may render a money judgment 
against defendants guilty of the fraud. Geise v. Yarter 

5. The burden is on the purchaser from a fraudulent vendor 
to prove good faith and want of notice. Geise v. Yarter 

6. The meaning of an unambiguous contract should be de- 
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termined without reference to extrinsic facts. Wood v. 
Security Mutual Life Ins. Cou... ceccecceccssesseeceseeseesscssecceeeenes 
One party to a contract may not substitute a third person 
without the consent of the other contracting party. Carey 


The general rule of law that one signing a contract for 
the benefit of another is not ordinarily under duress has 
exceptions growing out of ties of blood or marriage. 
Farmers State Bank v. Dower ....c.ccccccccccscccescetseceessnceseeaeeees 
Threats of imprisonment may be sufficient to prove 
duress. Farmers State Bank v. Dowle?..........c:cccccceccceneeee 
Threats made to intimate relatives may be admitted on 
the issue of duress. Farmers State Bank v. Dowler........ 
Biltwell Tire & Battery Co. v. BoOk.....ecececeeecccccsecceescsecenes 
Any wrongful influence that deprives a person of the 
exercise of his free will may amount to duress. Farmers 
State Bark v. Dowler .0.......ccccececceceeceeseeseeceeneesesetecssssesescesevenee 
Generally one seeking rescission must, within a reason- 
able time, offer to return the consideration received. Huff- 
man v. Bankers Automobile [18. C0........ccccccccnsecreeeccneteeenenee: 
Delay will not defeat rescission of stock subscription, if 
equitable, and if rights of creditors or stockholders have 
not intervened. Huffman v. Bankers Automobile Ins. Co. 
Evidence held to sustain finding of incompetency. Von 
Loh v. Graham............ bs Sie covets Sdsleicacteectantkeus lol hvewts cea ese 
Though one seeking to rescind a contract for fraud must 
act within a reasonable time after discovery of the fraud, 
a delay of two weeks held not unreasonable. Vavra v. 
Cla Td ge: s pie Heese take he seh ee Lander ile na 
Neither. the promise to do nor the actual doing of that 
which the promisor is bound to do is sufficient considera- 
tion for a promise. Sallander v. Prairie Life Ins. Co....... 
A contract may be modified after execution and before 
breach without a new consideration. Moore v. Markel...... 
Extension of time for performance held to be of the es- 
sence of a contract. Moore v. Markel........cccccccccsescssceseseeeeees 
The word “date” defined. Edgar v. Skinner Packing Co. 
A party has a reasonable time after discovery of fraud 
to rescind. Edgar v. Skinner Packing Co.......2......-..-ccc0000 
Words will be given their ordinary significance unless it 
appears that they are used in a different sense. White v. 
LCY MOM: ieee es to wssiulinc adbeast haute tae tinct B scaccausl davcd sesso can tec cUeedudens des 
Where a contract provides for payment of money on the 
happening of a contingency, ordinarily a cause of action 
will not arise thereon until the condition happens. 
Creighton Real Estate Co. v. City of Omaha. 
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28. Where the duty to perform a condition rests on the obli- 
gor, the law will mature a contract, notwithstanding the 
condition has not been fulfilled. Creighton Real Estate 
Co. uv. City of Omaha.........-.--2.ssccceccescererccesessssseececnsseeseeeeeeeesonee 

24. To constitute a binding contract, the minds of the parties 
must meet, and nothing be left open for future arrange- 
ment. Cooper v. Kosttch.........-c-scceeseeecceeeee tence cnecenneteeceneeee 

25. <A definite proposal and an unconditional acceptance are 
essential to an express contract. Cooper v. Kostick............ 

Conversion. 


When a married man dies before performance of contract 
to convey land, only the interest that his deed alone would 
have conveyed will be treated as personalty in the hands 


of his representative. Moore v. Markell............ccccccccceeeee 
Corporations. 
1. Directors of corporation held chargeable with fraud. 


2. 


Stroman v. Atlas Refining Corporation............22.0c0cceccceees 
Promoters must act in good faith. Stroman v. Atlas Re- 
fining Corporation. ........ecceeeccccceecennecnceeeceeeeneceetesseeeeeeesccaceseaeee 
A corporation retaining a stock subscription, with notice 
of a separate agreement to refund, is bound, notwith- 
standing a clause to the contrary in the contract. Brown 
V. Stroud “Be CO vesce eee detest oa dere 
The agent of a corporation is not a necessary or proper 
party to a suit against the corporation to rescind a con- 
tract for purchase of stock. Huffman v. Bankers Auto- 
MODE: ING... COs. .cscsicecrvesess scenes adesecsveeced eee tseesbes sede geocsasoederseenatice 
Members of corporation held liable on note given by one 
incorporator for money used by corporation. Miller v. 
Bake? - S2.c2ec3 dcisesecesteteeee ty Siege ote ooh ee eile 
Agent held to be the “managing agent” of a corporation 
on whom service of summons could be made. Jorgensen 
. Robinson Seed Co............--csesceeececneeeeecneeeceneceseneasteeneesetseeeee 


Courts. 


Where a judgment of a county court is reversed on error 
to the district court on other than jurisdictional grounds, 
the district court should retain the case for tria] on the 
merits, Rogers v. Bodie.........-.:2.-:--ceecceccecceessececetenesseeseeeneeee 
The determination of a matter involved in a case is not 
dictum, though only indirectly involved. Sawyer v. 
Sovereign Camp, W. O. Waa wsscececcccccecceceesceeeesecseetseeseseereeneeeten 


Criminal Law. SEE ASSAULT AND BATTERY. CONTEMPT. EMBEZ- 


ZLEMENT. FALSE PRETENSES. HOMICIDE. INDICTMENT 
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AND INFORMATION. INTOXICATING Liquors. LARCENY. 
OFFICERS. PERJURY. RAPE. RECEIVING STOLEN GooDs. 
Corpus delicti must be proved beyond a reasonable doubt. 
FU Me OFT ME RRL] 2 1 2 ee Oa ED aca eee em 
Error cannot be predicated on failure to instruct without 
a request therefor, unless a statute or rule of law re- 
quires an instruction. Welter v. State......-...2.-0---100ccceeee 
The probative value of evidence on defense of alibi is for 
the jury. Welter v. State...ccceeeccsccsesseeetsecassceccereenecssenceee 
The probative value of evidence of an impeached witness 
is for the jury. Welter v. State........s---cecescseceeecseneeeeeeeees 
Whether proof of another crime tends to prove the com- 
mission of one for which accused is indicted is for the 
Jury. Welter v. State... .eeececceecccccnecececeeeseeeseceacetteneeesetenseeees 
When evidence of another crime is admissible. Welter 


Matter not submitted to trial court is not reviewable. 


" Welter v. State......-ccccccccececssssseecccssssesesnersesesssecssssessussasseseesessaees 


When evidence given on first trial may be used on second 
Trial, Meyers v. State........eeseccecceccececececceeseececseceectentetneessasees 
In order to use evidence of absent witness given at form- 
er trial, it must be shown that his attendance at the 
second trial cannot be procured. Meyers v. State......--........ 
Sufficiency of showing that attendance of a witness can- 
not be procured rests in the discretion of the trial court, 
and the ruling thereon will not be disturbed in absence 
of abuse of discretion. Meyers v. State........cecceccececeeeee 
Proof that an absent witness testified on a former trial 
justifies the inference that he was duly sworn. Meyers 
Wi State ncset se Bee elect eects ee cael neni ee eee 
The court may permit the jury to separate during the 
trial under admonition. Wesley v. State.......22--.....220:00-- 
Failure to give cautionary instruction is not error, in 
absence of request. Wesley v. State.....--..c-ccsccccsscccsessenceees 
Failure to withdraw evidence supporting a count of the 
information held not error, the evidence being admissible 
as part of the res gestx. Wesley v. State.........220 ee 
Denial of motion for new trial on ground of newly dis- 
covered evidence held not error. Wesley v. State............ 
Exhibits illegally obtained are admissible, if pertinent to 
the issues. Bush v. State .....c.e--ccsccesseeeeereseeesctesescnessnecensesesen 
The fact that the jury may have seen exhibits in the 
courtroom before being offered in evidence is not prejudi- 
Cial error, Bush v. State--....eececceeeeceeccssseecessesessecsseessense 
It is not necessary to warn a prisoner that his state- 
ments may be used against him. Bush v. State.._....0........ 
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33. 


34. 


35. 


36. 


37. 


38. 


A confession must be shown to be freely and voluntarily 
made, to be admissible. Bush v. State............sccsecccseceseeeee 
Admission of one, but not all, of the essential elements 
of a crime is not a confession. Bush v. State............-.- 
An attorney in a civil suit may prosecute for a crime 
committed during trial of the civil suit. Iden v. State.... 
The trial court has discretion to allow the jury to take 
exhibits to the jury room. Iden v. State......ceecceccsseceee 
Assignments of errors not specifically pointed out will be 
disregarded. [den v. State .......eecccccccccccescecccccsceensseseceescetsecneee 
The defense of drunkenness is a question for the jury. 
Johnson“. State..::.255.22 el eee het 
Objection to admission of evidence is not available to one 
who subsequently adduces evidence of the same import. 
TORNSON V. State... eeeeceeeecereeseceneeceseenesessenessnseneneenssesneteneneeneeneees 
Harmless error in an instruction is not ground for rever- 
sal. Johnson v. State........-.. scsuaueeusSdcthnted geagdsandeuecduamesbsberaatscsises 


Counter affidavits on motion for change of venue may be 
withdrawn for reverification. Baker v. State... 
A change of venue is discretionary with the court, and 
where existence of prejudice has subsided before trial, it 
is not error to refuse a change. Baker v. State................ 
It is not error to appoint an assistant to the county at- 
torney when he requests it. Baker v. State......00000000000. 
The credibility of witnesses is for the jury. Baker v. 
State. jicctosacs thee Shae tie ie iat he as acetates 


A denial of a jury trial on an issue of fact tendered by a 
plea in abatement is’not reversible error, unless prejudi- 
Cial, Quinton v. State... ccceccecececceceeceeenseeeeceseeeseeesseeseeeeeee 
Plea in bar held a waiver of all matters raised by plea in 
abatement. Quinton v. State.......ec.cccsccccececesceescecesssseceseeeeee 
Discharge of jury for prejudice of juror not disclosed on 
voir dire examination held not an acquittal. Quinton v. 
States” heer bets eee tee ee et 
The quoting of a statute not applicable to the issues is 
not reversible error, unless prejudicial. Quinton v. State 
Where a conviction is warranted by the evidence of de- 
fendant voluntarily given, a new trial will not ordinarily 
be granted. Quinton Vv. State..-......-ce-cecececceeeecceccteeeetceseteceee 
Instructions to jury should not be corrected after being 
delivered and jury have retired, unless the jury and inter- 
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ested parties be first called into court: but the making 
of a correction is not ground for reversal, unless prej- 
udicial.. Quinton v. State... ...e.eccceccecceecceeceeee tence eteeeetceeeteee ees 


89. A court having knowledge of the facts may enter a nunc 
pro tune judgment, even at a subsequent term. Quinton 

: Ds SEMCE sc. oa ssss cslasis cates eases a eae ese sat eeatG bees Cea edcee ota 
40. Where accused elects to stand on a plea in bar after de- 
murrer sustained, it is not error to deny a jury trial 
thereon, Quinton’ v. State... accccecccoccecsssseccsseesssesecessevesseeese 

41. An instruction held not to give ‘indus emphasis to cer- 
tain testimony. Jones Vv. State... cceccccccccccecceeceseereeteanenceeneees 

42. In a prosecution of a police officer, an instruction which 
placed an erroneous construction on a statute held preju- 
dicially erroneous. Jones V. State......0-...eccccescceeeeereeeeteees 

43. Overruling motion to quash the venire held not error, 
in absence of a voir dire examination showing challenges 

for cause and exercise of peremptory challenges. Kauf- 
MON: U5. See sacs cece sess cccsceeeasedee wise sade ecleiste Ruacaeveces ois islwad ese 

44. Instruction held not erroneous because of typographical 
error. Kaufmann v. State e.o.....eccccceccccecccecccseneeeeeeeceteceteeeteces 

45. Two counts held to charge one offense, and to permit but 
one penalty. Kaufthann v. State....cs--ccescccccccscesessecesssescseese 

46. Two counts held to charge but one offense of unlawful 
sale of liquor. Kaufmann v. State......0..c.ccecccccccccseccsetsceeecee 

47. An attorney appointed to assist in a trial for felony is 
not required to qualify as deputy county attorney. Gragg 

Uy Slatecextcans seni I ee 

48. Overruling of objection to appointment of assistant pros- 
ecutor held not error. Gragg V. State ........cccccccececccce neces 

49. Overruling of plea in bar on the ground of former jeop- 
ardy held not error.” Gragg v. State..........cecccccccccceceeeneeeeeeee 

50. The sentence imposed must conform to the law in force 
at time crime was committed. Gragg v. State... 

51. A “false entry” within the building and loan association 
act, defined. Fricke v. State.........cecccc-cccssssecsessecescsceeceseescsesees 

52. An incorrect entry made to correct a mistake in book- 
keeping held not a “false entry.” Fricke v. State............ 

53. Instruction as to “false entry” held prejudicially erro- 
neous. Fricke v. State... ccccccccssecesseeeecseesesesseseasecsessesevensceees 

54. As a rule, evidence of other crimes is not admissible. 
Fricke 0. 3 tatesies.:! tos acest cats ocen Meet hen hi! 9 

55. Evidence held to sustain conviction of robbery from the 
person. Nelson v. State... .ceecccececeeccsesccececccsssssescesssesesesesesenees 

Damages. 

1. “Damage” defined. Wood v. Security Mutual Life Ins. 
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11. 


COs oi cise theelasbecd vestcccesh ccutustneseeensvatsesteacsepabadoeacededuenucossuctessses® 
Submission of questions of continuance and permanence 
of injuries held not error. Garrison v. Everett................ 
Measure of contractee’s damages for breach of a con- 
struction contract stated. Horse Shoe Lake Drainage 
District v. Crane Co........-.--cceeeeeceeeeeeeceeeeceeeeee sodas hnasineetenouotets 
A party recovering for breach of construction contract 
is entitled to interest from date of breach. Horse Shoe 
Lake Drasnage District v. Crane Co.......-----cccccccscecesesescecceee 


- Damages that naturally flow from a breach of contract 


need not be specially pleaded. Forburger Stone Co. v. 
YOUNG > 28st nssevereiisles ven nbecessbhstdh ses gescacedtstacibied Sevedesaeetn sree cscecseads 
A party injured by default of abstractor must prevent in- 
crease of damages. Marcell v. Midland Title Guarantee 
i. Abstract * Cosi, gets ccd ees h alse Bee et 
Where opinions of medical experts as to the cause of a 
lesion conflict, it is a question for the jury. Culver v. 
Union. Bo Ris CO scsi 5 rssh sss ccczassceseun titan ansieh vtec oe Po Ses 
Rule for computing future earnings under the federal 
employers’ liability act, stated. Culver v. Union P. R. Co. 
Damages for pain and suffering are awarded as a gross 
sum payable presently. Culver v. Union P. R. Co............. 
In absence of statutory authority, it is error to include 
an attorney’s fee in an instructed verdict. Farmers State 
Bank v. ABQ Mit.......c..-cceccccsceseseeesceeceesseseeentesceensccesesesseteseseencoee 
In an action for damages, the presumption obtains that 
the jury did not consider any element of damages that 
was unsupported by evidence. Stocker v. Stocker 


Evidence held insufficient to set aside a conveyance for 
fraud. Johnson v. Kelley. ...2-...c:cccccccccceeeeceesceeceeeeneeceeeeeneeeeeeeee 
Whether erasures and alterations in a deed are material 
is a question for the court. King v. DeTar.........0.2. 
In an action for damages for breach of warranty, plain- 
tiff must show surrender to a paramount title outstanding 
at date of covenant. Funke v. Pads... 


Descent and Distribution. 


1. The contingent interest of a wife in lands of her husband 

is not extinguished by his deed. Moore v. Markel............ 

2. A widow’s interest in her husband’s lands is more than 

that of an heir at law. Moore v. Markel......0..0...00..2.2.-.--+ 
Divorce. 

1. Where the evidence of the husband is insufficient, he can- 


not insist that his wife be granted an absolute divorce 
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instead: of separate maintenance on her cross-complaint. 
Stocker. Stocker icc.ccccsecce lectins deuseh sl evseces eae ib epnes eesveteelicdent 201 
Decree held to be one for separate maintenance, and not 
for divorce from bed and board. Stocker v. Stocker........ 201 
In awarding custody of a child of tender years, the law 
looks to the welfare of the child. Feather v. Feathec........ 315 
Evidence held to require that custody of minor child be 
committed to its mother. Feather v. Feather.................. 315 
The district court may set aside a decree of divorce with- 
in six months of its rendition as in ordinary actions dur- 
ing term time. Carmony v. Carmony........:.ccecccceeeteeeee 651 
After a decree of divorce has been set aside, the cause 
stands for trial as other actions. Carmony v. Carmony.... 651 
An order setting aside a decree of divorce can be set 
aside or modified only in the manner and on notice as in 
other cases. Carmony v. COrMony,..........-cccccccecceeeccceessceseneeees 651 
An order setting aside an order made at a previous term, 
if made without notice to, or appearance by, the adverse 
party, is void for want of jurisdiction. Carmony v. 
COPMNONY coe 8 Bisa e te Euan Ateneo on ss cette eae, A RS oh 651 
A court in fixing permanent alimony may take into con- 
sideration an allowance theretofore made in a decree for 


separate maintenance. Tiernan v. Tiernan............00000--- WT 
Condonation of acts of cruelty is conditional upon subse- 
quent good conduct. Riddick v. Riddick.......0.0..00c00.0cc 813 


Where a wife is divorced for extreme cruelty, the court 
may decree her just and reasonable alimony. White v. 
Wi 2c ec steps Retaseee tap see pees ice ec es tcnacsddda dec daa'lddc ual ues octesndaniaan 850 
A valid antenuptial contract, not made in contemplation 
of divorce, cannot absolutely limit award of Bliniony. 
WAAC: 05 WANG scan satis cee these sl aes ele ese 850 
Award of $17,000 alimony out of an estate of $110,000, 
approved, though the wife was divorced. White v. White 850 


Injunction will lie to prevent construction of a drainage 
ditch flooding lands of riparian owners, unti] a time has 
been fixed for a hearing on damages and notice given. 
Costello v. Colfarr County.......cc-ccccc-cccccsseewescssecccensssuseescossecee 40 
A drainage district is liable for damages caused by neg- 
ligence in construction or maintenance of its works. 
Miller v. Drainage District... cece esseesceseeseseeseseseseee- 206 
A purchaser of land in a drainage district is entitled 
to rights of his vendor as to damages subsequent to the 
purchase. Miller v. Drawmage District... eee 206 


112 NEB.] INDEX. 


Election of Remedies. 
Petition seeking damages for deceit may be amended by 
plea for rescission. Huffman v. Bankers Automobile Ins. 
COs hte eee atthe eae eles acces io th ae ae 


Embezzlement. 

1. One holding himself out as a deputy county treasurer held 
to be a de facto official and liable for embezzlement of 
public money. Baker v. State.....cccccceccccsscssseceseseceeccssseeeeecees 

2. Evidence held to sustain conviction. Parmele v. State...... 


Eminent Domain. 
“ 1, Condemnation is maintainable for rights of way for irri- 
gation or waterpower purposes. Blue River Power Co. 
De TALON Go. bocce iscsteiew diac shecsestenddpsooie aga abeted ssessgesedydace tdeadis toes oeeeins 


2, Petition for condemnation must be specific. Blue River 
Power Co. Vv. Hrontk... 0... .2-22-----00-nesnneccencencnceceeceecncecerverceeentenes 
Equity. 
Equity does not favor forfeiture. State v. Farmers State 
BOAT: ccc cce sd ese ca cise beccict suas Qeadotecdeséctaa Ni shcaeasers fecateasewsi eee est oie 
Evidence. : 


1. Provision in order for stock held not to estop purchaser 
from establishing fraud. Stroman v. Altas Refining Cor- 
POT OUION x saves icesteen clas ees gae chau, caghidantsbte slcanech shee te ston aangbeceedeneeeed 

2. The owner of personal property may testify as to its 
value. Miller v. Drainage District.............22..-1:0cecc cece 

8. On the question of the cost of a building, evidence as to 
the value of certain materials held competent. Nitiler- 
Pehivemip. C0. Ve FONG cg. scien ees sccetsts ccese ns istae se denda pesteee Sees 

4. A party to a written lease may show that ne was induced 
to execute it by deceit. Nittler-Rhump Co. v. Jones.......... 

5. Permitting witnesses to state their opinion as to the total 
period of delay in furnishing cut stone held error. For- 
burger Stone Co. V. YOUNG.........csccseccncsccecsscsecesecseeceeceeseesserens 

6. In an action against a tort-feasor, oral evidence is compe- 
tent to show the scope of a written settlement with an- 
other tort-feasor. Menking v. Larson...........:..c-::ceceeteeeees 

7. The terms of a note cannot be varied by oral evidence. 
Farmers Nat. Bank ov, ORM 2oo..o.cccceecceetceeecncerenteceeneeeenenees 

8. The rule that one must produce a document when called 
for, or never, is not inflexible. Sallander v. Prairie Life 
V8: COs 2228s asia eee elt c aden lea essetees bated ssi de cod casaisleetidisdacsudeact 

9. An application to set aside an order for production of 
books and papers should ordinarily be granted when the 
latter are tendered to the opposite party. Sallander v. 
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Prairie Life Ins. CO. ...eseccsccccsscscccesceeencnestetesssnsecsensessesusseneeses 
10. One who attacks the validity of a written instrument he 
has signed has the burden of proof. Madura v. McKillip 
11. Rule stated as to use of oral evidence to construe a 
written instrument. Creighton Real Estate Co. v. City of 
ON 5 ooo scsencts seas decease sles athena shee tceadava aes Hee cece Lazcedinaiseeewmebanwesece 


Execution. 

An execution cannot be lawfully levied on real estate of 
which a judgment debtor died seised until the judgment 
has been revived against the persons taking title. Dough- 
OTT UE WAG io. icei ie caesine seen etna agelgebvcagaa es este obs daseeveesessi Stein 


Executors and Administrators. 
1. Evidence held to sustain judgment for a daughter against 
the father’s estate for services. Phifer v. Estate of Phifer 
2. An administrator is not entitled to recover property of 
the estate as against the equitable owner, in absence of 
creditors. Tyrrell V. Judson... ccccccccccsecccscsesssssescesesesesecesanes 
3. Will held to give executors authority to sell and convey 
lands when necessary to carry out its provisions. Draper 
Vs TG OG OP seer ssn ds ecsdetvicsenteSrsiena see ene ak tage eusuatideneasevatiowsventseente 
4, Decisién of executors as to necessity of sale of lands 
under authority vested in them by will held conclusive. 
Draper Us LOGO sci0i, co-esceses cateaceaneseccesees teceedacsdi at cscessatecsgasvenses 


False Pretenses. 
1. Intent to cheat and defraud must be proved. Thompson 


2. Gist of offense stated. Thompson v. State 
8. Evidence held to negative intent to cheat and defraud. 
Thompson 0. Staten... .eeesccccssceceseesceetescsececeseseesenssascoesaeenseesnees 


1. Whether an injured party was justified in relying on 
false representations is a question for the jury. Farm- 
ers Cooperative Grain Co. v. Startzer.....ececcccccccccceccecceeceeeeees 

2. Representation of a fact in the future, if false. is action- 
able. Farmers Cooperative Grain Co, v. Startzer............ 

3. A cause of action based on deceit and misrepresentation 
survives and is assignable. Stroman v. Atlas Refining 
COPPOTOEO ME  opseve Net Saies cen eetsintcb ite veal gecenciiesecnede Weckieed ste. 

4. Evidence held insufficient to sustain judgment. Eliason 
Ds BUPA: fs cesses ceseepeere asc taeetue ons waiv este cites bese sede eutversied 


Gaming. ; 
A deal in wheat, where actual delivery of grain is not con- 
templated, is illegal, and no cause of action arises for 
advances to pay losses. Bruce v. Ford ..........cccccccccecceeseeee 
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Gifts. 
A gift of property may be made diréctly to the donee, or to 
a third person for delivery after the donor’s death. Tyr- 
POUL; TUAS ON: coda sees hee nn eantaecciec geese eee sdaabee fesueacstnts oe 


Guaranty. 
1. The term “till maturity,” in a contract of guaranty, con- 
strued to mean “at maturity.” Lancaster Farmers State 
Banke v. Bwelemer.......--.--...se-ceceonnecnsneeennveencceeentnesncncearcorneeeaneses 
2. Defenses of lack of diligence and want of notice of 
default held not proved. Lancaster Farmers State Bank 
Ve BUCH T ios 5.8. coss setiacecutisaganccupascttstendeteaceintee Sovddiebeensasbinsiseaeslens 


Holidays. 
When a legal holiday falls on Sunday, the succeeding day is 


not a legal holiday. Reid v. Key8..i.......ecccsccccestseeneeeteeeeeee 
Homestead. 

1. Contract for sale of homestead held ratified. Johnson v. 

Kelley: > cesta en ee ae Sie es 


2. A homestead may be composed of contiguous parts of 
governmental! subdivisions divided by a public highway. 
Davis! V5. DO UB rs steed dE, Sesh weld NE Se haan sek hacanese ogee 

8. As to the homestead, a probate court can make no order 
other than to determine the status of a widow. Davis v. 
DDQOUGN ereciiSlis de tetas watt cee shan dese eons SER hase eon hie ae wate adera ieee era 

4. A mortgagee of a valid mortgage of a homestead may or- 
dinarily assert the invalidity of a prior mortgage because 


not properly acknowledged. Trevett, Mattis & Baker Co. 


Ws TROD GON ois setacsveséencice Besdutsnaveiontetatisssesetectecnlbceladectbvasuiecseeeeleck 
5. Conveyance of a homestead must be executed and ac- 
knowledged by both husband and wife. Trevett, Mattis & 
Baker Co. v. Rea gor...........c-:cnccecceeeettscseeseseactaceensessescevecseccnece 
6. The homestead character of the family home is not di- 
vested by reason of the wife and children removing after 
divorce. Dougherty v. White...........0-..--1-:-12cccccceeteeesttsteesees 
%. Removal of divorced husband from the former family 
home for care and attention during illness held not an 
abandonment of the homestead. Dougherty v. White........ 
8. A homestead vests in heirs or devisees free from debts 
except such as are created under the homestead law. 
Dougherty V. White..........ccccceccecssesercceceteceeeseceeeeectteneeecteneenees 


Homicide. 

1. Instruction as to presumption of malice from the homi- 
cidal act and use of a deadly weapon held erroneous. 
Egbert 9B: States ace. sc2cSec cess ease. cpsceh eee catch ds Rates Seiote sascetecdectses 

2. The time elapsing between the making of a dying declara- 
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tion and dissolution is not necessarily a factor in deter- 
. mining its admissibility. Johnson v. State... eecceeee 
8. The admissibility of a statement by the victim that he 


4. A statement by the victim that he was shot by accused 
is admissible, if made under a sense of impending death; 
and the foundation for its admission may be shown by 
circumstances. Johnson Vv. State ......cccccccssececcsecececesteesseeeseceees 

5. Statement held admissible as a dying declaration. John- 
BON Vie SEO senesced es ve las cctita soap cnssedecesstus tects st 2ueuscecess cerasecnl cence 


Husband and Wife. 

1. In an action for alienation of affections, communications 
between husband and wife, held admissible to show the 
state of his feelings. Stocker v. Stocker. .........:c:scc:ceeceeee 

2. A married woman may bind her separate estate as surety 
for her husband, and extension of time of payment of 
husband’s past-due indebtedness is sufficient consideration 
to support wife’s contract as surety. Biltwell Tire & 
Battery Co. V. BoOk...c.ccccscccscesccceesceevssecesenscsenseeceeceseteeseneeeetettenes 

8. A married woman who joins her husband in execution of a 
note binding her separate estate is bound as if she were 
single. Biltwell Tire & Battery Co. v. Book...........c-0ccc- 


Indictment and Information. 

1. It is not essential that an information show the term of 
court at which filed, or that it was filed during term 
time. Mares 0. Std te.....eececccccecnceeseeeeeeeeeeeneneeceeceseecetenseeeeeeees 

2. Where an offense can be committed only in a certain 

' municipal division, the name of such division and an al- 
legatiop that the offense was committed therein must be 
set out in the indictment. Jones v. State............--:0ccceeenee 

8. To sustain a conviction for malfeasance in office, it is 
necessary only to charge and prove that the unlawful con- 
duct was “wilfully” done. Grebe v. State... cece 


Infants. 
Child held not “employed” ur permitted “to work” in a 
theatre in violation of sec. 7669, Comp. St. 1922. Taylor 


* Insane Persons. 

1. Appointment of a guardian for the father held not to ter- 
minate an existing contract with his daughter for his 
care. Phifer v. Estate of Phif er.....-....--------ccececeeeeeteeeeee 

2. Mode of collecting judgment rendered against an ‘ncom- 
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petent after inquisition and appointment and qualification 


of a guardian, stated. Thomas v. First Nat. Bank............ 
Inspection. , 
i. Increase in price of petroleum products to cover excess 


inspection fees held not to justify the state in retaining 
the fees as belonging to the consumer. Century Oil Co. 
v. Department of Agriculture...........-..cccceccecccccscceeeeeteeeenneeeees 
Collection of fees for inspection of petroleum products 
will be enjoined only as to excess of reasonable cost of 
inspection. Century Oil Co. v. Department of Agriculture 
Complainants held entitled to a return only of so much of 
inspection fees as were excessive. Century Oil Co. v. De- 
partment of Agriculture... .eeccccececcccsecelaceecsccseeseeseeeeceeceseeces 
Method of distribution of inspection fees, stated. Century 
Oil Co. v. Department of AgricultUre........c-.1--eeecsneccceseeene 


Insurance. 


1. 


10. 


11. 


12. 


Evidence held not to show change of beneficiaries in bene- 
fit certificate. Hubler v. Modern Woodmen of America 
Facts held to establish an equitable substitution of bene- 
ficiaries. Smiley v. Modern Woodmen of America............ 
One who solicits insurance, or who, with authority, re- 
ceives premiums, held an agent of the insurer. Robinson 
v. Union Artomodbile Ns. CO... csccccesccccceceecensesseceeecereeneeeeeees 
A policy of insurance may be reformed so as to express 
the real’ agreement. Robinson v. Union Automobile Ins. 
COs ilese cts heleiegeese lee eee eed a eee cee ata 
Failure to examine policy will not defeat reformation 
after loss. Robinson v. Union Automobile Ins. Co............. 
Contract of mutual insurance company held ultra vires. 
Durland v. Elkhorn Life & Accident Ins. Co.........c2c0c00000 
Insurer held liable for damage to automobile by collision 
while being operated by unauthorized person. Pred v. 
Employers Indemnity Corporation.....-.....:cc:cccccccescscceeseeeeees 
An embankment held to be an “object” under an auto- 
mobile insurance policy insuring against loss by “collision 
with another object.” Pred v. Employers Indemnity Cor- 
POVAUON  ceescticisusveticeseicabiecchecsteisensaesSéssadeecs tony tdadcuuetucaedteas sacsensbuseus 
Attorney’s fees held not properly taxable as costs. Gipson 
v. Metropolitan Life Ins. CO.......1.-sccccccescecceseGeccecesseeecerercerene 
Provision in policy making insurer liable only in case of 
external and visible marks of injury will be liberally con- 
strued. Few v. United States Ins. C0.........0ccc-vecceecseeeeeeiees 
Requirements of policy as to “external and visible marks” 
held met by evidence. Feis v. United States Ins. Co............- 
Evidence held to justify submission of questions of lia- 
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bility and whether there were “external and visible marks 
of an injury.” Feis v. United States Ins. Co...........--...2.-- 777 
18. Refusal of payment on the ground that the policy was not 
in force at the time of injury constitutes a waiver of 
notice and proof of loss. Feis v. United States Ins. Co. 777 
Interest. 


An agent is chargeable with interest on money wrongfully 


withheld. Pearlman v. Smitzer........cccecceecceeceeneeceeceeeeeteneeneees 1385 


Intoxicating Liquors. 


1, 


Siam co: ts 


Sec, 3238, Comp. St. 1922, held not to prohibit the bona 
fide manufacture and sale of vinegar, although alcohol is 
developed in the manufacture. Sommers v. State............ 
“Mash” defined. Sommers v. Stqte........cscscccccsessccceceeseeseees 


Evidence held to sustain conviction. Bush v. State 
An instruction that unexplained possession of a still and 
mash may be presumed to be for an unlawful purpose. 


held proper. Hoppe v. Staten .......-.ecscscccsessccesssesessssensessecsseess 593 
Evidence held to show that substance exhibited to jury 
was “mash.” Hoppe V. State.........cccccsoceccccesscsccesecesecssevecceeeeee 593 


Judgment. SEE CRIMINAL Law, 3y. 


1. 


Judgment against a paving contractor held not res judi- 
cata in an action against the city. Randall v. City of . 
CUAL ON 238th os eases gn ea teas a Ea eee ected da 120 

The duly authenticated judgment of a state court having 
jurisdiction is a conclusive adjudication of the subject- 


matter of the suit. Harris v. McPherson..............:cc0c0--0 410 
Admission of ex parte affidavit as to authority of an at- 
torney held error. Harris v. McPhersom.............:c:ccccc00008 410 


Summons in an action for a money judgment begun in a 
county where the defendant does not reside cannot be 
lawfully served on him in the county of his residence, and 
default judgment on such service is void. Braun v. Quinn 485 
Petition in suit to enjoin enforcement of a judgment must 
allege a meritorious defense to the first cause of action. 


Braun V. QUINTA .02..cecccecceccccecncccecccheceeesecsecneceecescessteeeeseeeeessacecscecee 485 
A petition that does not state a cause of action will not 
support a judgment. Sallander v. Prairie Life Ins. Co..... 629 


All persons whose rights might be affected should be 
made parties to a suit to enjoin enforcement of .a void 
judgment: and where the suit is directed solely against 
the judge relief should be denied. Howard v. Spragins.... 641 
A judgment should be revived against the personal repre- 
sentative where personal property is affected, and against 
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heirs or devisees where real property is affected. Dough- 
erty: Oe Whites eee eae a Sith eth ate 
9. A decree for separate maintenance is not a bar to a suit 
for absolute divorce. Tiernan v. Tiernam..........c:-cc-ccce 
10. A judgment cannot be collaterally attacked for irregu- 
larity. School District D v. School District No. 80............ 
11. Errors inherent in a judgment can only be corrected by 
proceedings in error or appeal. School District D. v. 


12. A judgment is a bar to a subsequent action as to questions 
raised or which might have been raised in the first 
action. School District D v. School District No. 80............ 


Judicial Sales. ; 

1. A defect of title to warrant release of a purchaser at a 
judicial sale must be substantial, and, where the defect 
may be removed within a reasonable time, equity may re- 
quire the purchaser to comply with his bid. Kummer v. 
TOWMM OP? i225 chose et EES Fs olen tat satan 

2. A charge of “by-bidding” is not sustained, where it ap- 
pears that bids were made in good faith. Kummer v. 
TOWNER “oo ssiecsds Tesch cteceectini dl Seadadatvsiaateasesssctancsiaveved isasbcsuouaaazanecces 

3. Equity may relieve a purchaser from his.bid, when delay 
in confirmation has changed the situation of the parties 
or the property. Kummer v. Kumme...........c.ccccccscceceseeeeeee 


Landlord and Tenant. 
Contract of tenant to hold landlord harmless from all liabil- 
ity for damage during reconstruction held enforceable. 


Wood v. Security Mutual Life Ins. Cov...-....ccccccececcceesceseeveeee 
Larceny. 

1. Evidence held insufficient to sustain conviction. McCue 

Do SUE sass as avis cous beaties cad lhe cacaunte Ba cantdecse oteoscaxeeseesetizediesoss 


2. Evidence held to sustain conviction. Farri v. State........ 
3.. Designation “cattle” held sufficient description in a ver- 
. dict under the statute prohibiting stealing a “cow, steer, 
bull, heifer or calf.” Gragg v. State.........:.ccccccccccccessseeceeeenes 
4. The jury are not required to fix the value of a stolen 
animal. Gragg V. State .....-.2-.-ccccscccecseceeceeesesesececeseceesssesenseceee 


Limitation of Actions. 
1. The statute may run in favor of one in possession of 
lands so as to bar claims for rents and profits. Davis v. 
DGU8)) Seek he N ete eee here) NL ea nerds 3 
2. Limitations do not run on a continuing contract until its 
termination. Phifer v. Estate of Phifer...............cccsccese 
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Marriage. 


That the license was wrongfully obtained is not ground for 
annulment of the marriage. Baker v. Baker.................-... 


Master and Servant. 


1. 


10. 


11. 


12. 


13. 


14, 


15. 


A verdict in favor of an employee and against the em- 
ployer held not inconsistent, where evidence of negligence 
of other employees is sufficient to sustain the verdict. 
Garrison VU. Bverett........-..-.ccecsescccsssecsscsersreeronssnscscsesseesecesenscoees 
Contractor for construction of highway held an independ- 
ent contractor within the compensation law. Potter v. 
Scotts Bluff Count y.....-..2--c.sc-.--cccceeeceseceececenceeenseceeneeenceceeseereees 
Compensation to employee permanently partially injured 
in both legs, stated. Schlesselman v. Travelers Ins. Co..... 
Farmers using a threshing machine to thresh their own 
grain are not within the employers’ liability law. Keef- 
OVEN Bs VB CY. reece ioc3 ces cash cnc bcc Sede t bts eda chsade ts saantbbelencoesteeowet 
Farmers owning a threshing machine for their own use, 
who occasionally thresh grain for others, are not within 
the compensation law. Keefover v. Vasey...........::2:ce-1e- 
Employees threshing grain by a machine are “farm 
laborers.” Keefover v. VOSy.....--:.ccscsecsccecsseeeeceecessenteeseentess 
Inquiry as to the occupation of the employer is imma- 
terial, where it is determined that an injured employee 
is a farm laborer. Keefover v. Vasey.........2.....:c:cccceeeeees 
An employee of the National Guard is entitled to com- 
pensation under the employers’ liability law. Nebraska 
National Guard Vv. Morgan ..........22.:0c1cceccceceeeenteneenneeeeeeeseecaces 
Employment is not “casual,” within the employers’ lia- 
bility law, when the term is indefinite and the work is in 
the regular business of the employer. Nebraska National 
Gteard V. Morgan ....--+...-..0---ee-esencervesnensvoecenseonesncseccesorsaceeaerones 
An employee preparing ground for an encampment of the 
National Guard is within the eoulpensation law. Nebraska 
National Guard Vv. MOrgan......2...2c-scceccelieccccscseceeeecceeescentsneceees 
Evidence held to sustain finding of total disability. Ne- 
braska National Guard v. Morgan...........-.ccccecceceeseesserseseeees 
An employee assumes the risk of injury from lifting. 
Culver v. Union P. BR. C0... .---1:2-21cccv-eeeeecscsececeecnccesecscenaeeeeees 
Assumption of risk from lifting held a question for the 
jury. Culver v. Union P. RB. Co......--2-:.10c2cccceeeeececeeeteet eset teens 
Accident held to occur in course of employment. Boyce v. 
PUr leg ne. i ccczusccgapcetance cating tt Sean actereoe aoe ck wcaenadansed adeelaeioe ts oe 
Injury to an employee by accidental discharge of a gun 
in the hands of a fellow servant held to arise out of the 
employment. Boyce v. Burletgh.......2...:0--:cccccceccecceetsesesseserees 
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A parent’s right of action for injuries to a minor son is 
not barred by the workmen’s compensation act. Allen 
We UT OBCET arose nce ses to leeseean ee seca sstsccsvsbesiae ceo stadea dees tabeesteescssees 
Amendment to the workmen’s compensation act restrict- 
ing a parent’s right of recovery for injuries to a minor 
held not germane to the section amended. Allen v. Trester 
A negligent foreman of a corporation is liable as a joint 
tort-feasor. Allen v. Trester .u.......ee-cscccceeeseecsecccnneceneececeeereees 
The terms “any scheme, artifice or device,” in the compen- 
sation law, do not necessarily imply active fraud. Sher- 
lock Vv. Sherlock... eseeseseneeneeecescecceseeesneesceneeseeneeseceoten secsessensencaee 
A corporation amenable to the compensation, law held 
liable for injury to a workman employed by an independent 
contractor. Sherlock v. Sherlock ........2:..cc-1c-cssesssesseceeseccees 
To avoid liability under the compensation law, it must be 
shown that the employment was both casual and not in 
the usual course of trade. Sherlock v. Sherlock................ 
Painting a building used by a wholesale drug corporation 
held work performed “in the usual course of the trade” 
of the corporation. Sherlock v. Sherlock.........cccccccccece- 


Mechanics’ Liens. 


A subcontractor cannot acquire a lien for material not used 
nor delivered. Farley & Loetscher Mfg. Co. v. Methodist 
Episcopal Church ..........---seeceesecescaeetecesectteeentetensneecesensacsseaeasenes 


Mortgages. 


Answer in suit to foreclose a purchase money mortgage held 
to state a defense pro tanto. White v. Leyden.................... 


Municipal Corporations. 


1. 


Collection of assessments for improvements will not be 
enjoined for technical irregularities. Biggerstaff v. City 
Of “Broken: “Boto: 2325-2. ccsctia eek sah sees ve dicenasane on iecasesteccensenar etnies 
“Corporate purposes,” as used in sec. 7, art. VIII, Const., 
defined. Metropolitan Utilities District v. City of Omaha 
Law requiring municipal] corporations to pay for lowering 
gas and water mains held unconstitutional. Metropol 
tan Utilities District v. City of Omaha..u......eescecceececeeee 
An act which creates a liability that can be discharged 
only by taxation imposes a “tax” within the Constitution. 
Metropolitan Utilities District v. City of Omahza................ 
The operation and maintenance of water and gas plants 
are not an exercise of governmental functions. Metro- 
politan Utilities District v. City of Omaha..........2202.0e 
The statutes requiring notice of claims “arising from de- 
fective streets” held not to apply to claims for damages to 
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abutting property sounding in tort. Randall v. City of 
CROATON: 25ceiei ee Reseacte eea n ieee Bias a aete oe. 


7. <A city is liable for damage to goods caused by negligence 
of an agent in obstructing a gutter. Randall v. City of 
Chadrons 2.2.52 Bin tate eat etitc ue i deals pes 

8. City held liable for negligence. Randall v. City of Chad- 
TON ou, ccivshnecint scsid sabes dadadebebeewenbat deguastisctoudinssvesanseSevcvadsocsveneatsaeessdd 

9. Collection. of void assessments may be enjoined. Sioux 
City Bridge Co. v. City of South Sioux City... eee. 

10. The statute imposing on municipal corporations the obli- 
gations to levy a tax to pay hydrant rentals held consti- 
tutional. State v. City of Omaha .....cecccceccseesesseececcesccecee 

Negligence. 

1. Instruction on comparative negligence held erroneous. 
McMullen v. Nash Sales Co......----c.-cccssscececesssesseceeeeececeesereeseeees 
Gibson vy. Keelkenny......c.c-ccccecccecccceccneesecesecsaceeceecoeseneeseeereeneseesees 

2. A threshing engine should be equipped with a spark 
arrester if practicable, and whether its use is practicable 
is a question for the jury. Anderson v. East Stocking 
Threshing Machine C0............c--es-ccscesenseccsesccscesssesnesessetereeasesee 

New Trial. 

1. A verdict should not be set aside because a witness con- 
verses with a juror on matters disconnected with the case. 
Wood v. Security Mutual Life Ins. Co... 

2. Charges of misconduct of jurors held not substantiated. 
Aten V. QUuantock......ecccccccccccscecscecerccceseseceecccececeseansensesnceseeeeeees 

3. A joint motion for a new trial, where the verdict is in 
favor of several defendants on different defenses, should 
be overruled if the verdict is good as to one defendant. 
Koehler v. Farmers State Bank......cccc.ceesceseeceeseeeeeeeeeeees 

Officers. 

1. Where an office exists, the method of appointment of the 
incumbent is not material as to the validity of his acts. 

. Baker 0s State sz cca. sci tecsristeaies tele Asedeeblsases ol sectelies ageteessseaes 

2. A person performing the duties of county attorney, 
though not qualifying, held county attorney de facto. 
Gra GW StObe i222 no teats eae Be eae 

8. The right of a duly appointed incumbent to the office of 
county attorney is not triable under a plea in abatement. 
Gragg 2%. SUG erates: ite aha eles dda ciel) ahaa, Aneesh cs 

Paupers. 


An indigent person has no cause of action against an em- 
ployer for injuries to one who is liable for the support 
of such person. Allen v. Trester eee cceeececcecc iene 
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Perjury. 


Evidence held to sustain conviction. Iden v. State............... 


Pleading. SEE ANIMALS. 


1. 


Where lack of jurisdiction does not appear in the record, 
it is proper to plead it in the answer. Smith v. Atlas 
Refining Corporation ....--.-....--.-2-cteescesetseecseeeeenseeeacseceeenseonsneanen 
A contract incorporated into a pleading controls allega- 
tions which it contradicts. Carey v. Zabel... eee 
A petition jointly charging several defendants with 
wrongful acts must set forth concert of action. Wolcott 
V. Merritt Drg Stores.........csccccceccecseeeecscenceeesccecseesennenencneneees 
Defenses are not inconsistent, unless the proving of one 
necessarily disproves another. Schellpeper v. Sporn........ 
Nondelivery of note and lack of consideration are not 
necessarily inconsistent with defense that the note is void. 
Schellpeper V. Sporn. ....-....::-csccsececseneessesecssesserscscesnsecsceseraeeaes 
An answer avering that plaintiff’s damage, if any, was 
beyond defendant’s control, admits damages, though de- 
fendant interposed a general denial. Miller v. Drainage 
District  .....--...0 jedbet aa vosstevesti ces sctedavertrerducaeaiscEeDecte Go Teeurteessts one 


Failure to demur or filing an answer does not waive the 
right to object to a petition as not stating a cause of 
action. Sallander v. Prairie Life Ins. Co..........0.2cccecceseee 


Principal and Agent. 


1. 


Process. 
; To authorize summons to another county in a personal 


A written contract to sell land by an agent without 
written authority may be ratified by the owner. Chermak 
Ws. SIM OLA ah sate cooe nts dehes tia sovadvesetannse thi cas deans Siusausenedebendusooicagseedeiees 
An agent must disclose to his principal every known fact 
which is the subject of the agency. Pearlman v. Snitzer 
Principal held not estopped by retaining benefits.to deny 
liability for fraudulent conduct of agent. Berkovitz v. 
Morton-Gregson Cv. ....--1.ccceceeeesececeeeeeettesececenseneenentensceeceeeseneness 
Presentation by agent of fraudulently altered statements 
of account held within apparent scope of his authority. 


“Berkovitz v. Morton-Gregson Co.........-::ecescecesecseescesessesensees 


A vendor’s agent is liable to the vendee for fraudulent 
misrepresentations, notwithstanding a clause in the con- 
tract that the vendee was buying it solely on his own 
investigation. Menking v. Larson......-..-.1c0ccesccscecceeesseeees 


action for money, the right to join the resident and non- 
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resident defendants must exist. Smith v. Atlas Refining 
COP POTION: «5s sxaisrsbctzs ceca cceceat acu bontehcoecdackedennadetatescieecrenlestatecessatt 6 
Property. ; 
“Property” defined. Wood v. Security Mutual Life Ins. Co. 66 
Quieting Title. 

1. An occupying claimant held entitled to reimbursement for 
liens and taxes paid, with interest. Dougherty v. White 675 

2. An occupying claimant held entitled to reimbursement for 
improvments. Dougherty v. White........---ccscsscsecsserteceecseces 675 

Rape. 

1. In a prosecution for rape, it is not essential to conviction 
that prosecutrix be corroborated as to the particular act; 
corroboration as to material facts and circumstances tend- 
ing to support her testimony being sufficient. Miller v. 
SOG sok carec et ia tde peaks osdehs caceecat pissin eebeliecshadeeslasumen lS ae 243 

2. Evidence held to sustain verdict. Miller v. State............ 243 

3. Evidence held to sustain finding of previous chastity of 
prosecutrix.. Miller Vv. State .....ecccccceccescccesssesssssccseeseseseesnensees 243 

4, Instruction as to proof of previous cherie of prosecutrix 
approved. Miller v. Staten... .ccsessesssesseestoecssessacaseneesesnees 243 

5. Instruction as to date of offense held not erroneous. Miller 
Ws... SUOUC ss caseide oss tecdcccadansicdatiesneatinassacaleha fle ct eiseerireec Sit aso ese: 243 

6. In a prosecution for rape, an instruction that, if the jury 
found that defendant made the assault with intent to 
commit rape, but did not complete the act, they might find 
him guilty of an assault with intent to commit rape, held 
not erroneous. Phillips Vv. State.......ccccccscsessssesccsccssecessseseses 605 

7. Motion for a new trial held properly overruled. Phillips 
Vir nS EMEC Sa herd eat tes Suse Deedetct ven adh cace sth. ccxuiveiseluvarcusedeeumeseinkac 605 

8. In a civil action it is proper for plaintiff to testify that 
she told others of the wrong soon after its occurrence. | 
Bishop: Vi Liston c sii isha ccheesl dened eecutg ccs ecisiniel ethedinnZevce, 559 

9. Damages recoverable. Bishop v. Listodn.....-....cceccccccescoscoeee 559 

10. Loss of social standing is a proper element of damages. 
Bishop V, Liston... cccccsecereeseseeeteeessseneecesesceeneneeseeseesececseeseeceee 559 
Railroads. 

1. The state railway commission has power to-make an 
order requiring permission to discontinue train service. 
State v. Chicago & N. W. Ry Cv... .2....-sccceceeseeesesetseeseeteneeee 176 

2. Evidence held not to sustain verdict for injuries at cross- 
ing. Varnum v. Union P. Ry. C0.........--ccccccceeeececeecesesseecenees 340 

8. Question of necessity for an unfenced station ground is 
for the jury. Briegel v. Union P. BR. Co.........-2.220ee eee 398 

4. Submission of question of negligence and contributory 
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negligence held proper. Briegel v. Union P. R. CO. .22-eneee 
5. Instruction as to duty of engineer when cattle were seen 
on right of way held not erroneous. Briegel v. Union P. 
Fla CO vis psesetee esis Sse Sooeenstes teeta antadd estan bcd elcastas thet teed 


Receiving Stolen Goods. 
Under sec. 9616, Comp. St. 1922, it is neither necessary to 
allege in the information nor to find in the verdict the 
value of the property received. Mares v. State.............--+ 


ey 


Replevin. 
Though interest is the ordinary measure of damages in re- 
plevin, where the value of the use exceeds the interest 
defendant may recover without return of the property. 
Warrick v. RAsmussen........---..--.ccecce-eeseeceeseseececeeteecenseetssecececsce 


Sales. 
1. Evidence of increase of wage that does not increase ex- 
pense is immaterial. Forburger Stone Co. v. Young........ 
2. Contract for sale of seed corn construed. Jorgensen v. 
Robinson Seed Cov. ..........secsccccececececeveeeecensedensececeescsnsesecneseseseseees 


Schools and School Districts. 
1. There is no authority to adjourn an annual school district 
election. State v. Talich..........-cccccccccccscnccceeceecteneceeenceececseseersees 
2. The power to accept resignatién of a school board officer 
and to appoint his suecessor vests in the board of trustees 
after date of election. State v. Talich...........ccccceccccccsseeeeeeee 


Specific Performance. 
1. Specific performance is discretionary and will not be 
granted where its enforcement would be inequitable. Wil- 
SON V. Berg mMaNn.......-...ecccceceercecccescseetetenenceresesseersccseenneseenensees 
2. Decree denying specific Perforutanes sustained. Wilson 
We. BORG ING snes osc cces seksi sce cssk cage sien dos ody ecene an teh ees eee tee aes 


8. Specific performance denied. Francis v. Garlow..............-. é 


4. Specific performance will not be enforced for a partial 
interest in land, where the contract is for the entire in- 
terest. Moore v. Markeel.....2.-........-sccc-ccvecessceeneeceeeeeceesseeteceesees 

5. The right to specific performance must be reciprocal. 

(MM 00re 02M ar heels estes in Soe wea 

6. Evidence as to alteration of instrument held sufficient to 
call for reversal of decree, Tate V. Bard ..........:1ccecceceseces 


Statutes. 
1. In construing a statute, the court may examine proceed- 
ings attending its passage and amendments thereto. Chi- 
cago, B. & Q. R. Co. v. Amc no... ceeeceeeeceeceeeeseeeeeeeeneeeeeeeceet 
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2. Employees of railroad engaged in interstate commerce 
are not within the compensation law. Chicago, B. & Q. 
Bes C0. We AMCs. ose ciarens its ae sapien etwas cstv 
8. Construction of a statute by officers, acquiesced in by non- 
interference for a number of years, will be approved, un- 
less unconstitutional or clearly wrong. State v. Bryan... 
4, The word “corruptly,” when used in a statute, defined. 
Grebe: Vs SUObe ssc cosisec cect ssc sei wcnassccks aatieapsd inserted sgcsdscacendwec sicies 
Taxation. 
1. Unlaid sewer pipe held not city property, exempt from 
taxation. Dunnegan Vv. JONSON. .....e-ecccccccecccceccceeeeeeetecteeeceenecee: 
2. Unlaid sewer pipe held subject to taxation as property of 
sewer contractor. Dunnegan v. Jensen......-....cccccc0c00ceeeeeee 
3. Loose paving materials held assessable as property of 
paving contractor. Chapin-Colglazier Construction Co. v. 
Hamilton County ..-....--.eeceneesenscecceceeeseceseceensenceeeeeseeeceeceeseeseaes 
4. A county board of equalization cannot raise an asessment 
without notice. Crane Co. v. Douglas County... 
5. An injunction lies to restrain collection of a tax assessed 
by officers without jurisdiction. Crane Co. v. Douglas 
COitrity® seicccceke ici Baca ee ta aga nee tee <2 ee tadecome es 
6. The state board of equalization and assessment is pre- 
sumed to act impartially. Chicago, R. 1. & P. R. Co. v. 
State, itt d oie NAA eee Sie eet th os 6 Orme 
7, A railway company seeking to set aside an assessment of 
its property by the state board of equalization and assess- 
ment has the burden of proof. Chicago, R. t. & P. R. Co. 
De Sea seis tte cede aia ists aaes inset aha de Se 
8. Evidence held insufficient to show assessment excessive. 
Chicago, R. 1. & P. Re Co. UV. State ..eec.cccceeeeececccececscssseeeseseeens 
Torts. 


Settlement with one of several joint tort-feasors ‘s not a 
defense to an action against another, unless it was agreed 
that the settlement was in full of all damages. Menking 
Ws AQP SON rosics. Seicdes sen etch teen daacescans axel sos ccd EN eheveteeetec co cc bacen 


Trial. SEE APPEAL AND ERROR. CRIMINAL Law. 


All persons connected with or interested in a case on trial 


should carefully avoid communication with jurors. Wood 


v. Security Mutual Life Ins. C0............scescececeeeeeteeeteeeeeees 
A defendant who admits plaintiff’s cause of action. but 
sets up new matter requiring proof, is entitled to open 
and close. Farmers State Bank v. Cavanaugh................ Se 
Thompson V. Wealllai.ececcecccscccesececcecscesssnscsaseescsesecssectsseesesoreeseeees 
Denial of right to open and close held not prejudicial. 
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10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


Trus‘s. 


Thompson 0. WUI......----2-ceccscccccnceceesecenesecensencessseasentsncenteaneases 196 
A verdict for plaintiff on three counts, and in separate 
paragraph totaling the three, held not erroneous. Miller 


v. Drainage District............2:cccscecsereeeceeeeeeeereeetetesesneeseneneneeenee 206 
Objection to question should be explicit. Miller v. Drain- 
Gge District © ccs Aoseretecsees dcap crt oed Sethe ease td casiggbeatov el uaa suneeacie 206 


Verdict must show affirmatively amount of findings for 
plaintiff, and for defendant on counterclaim. Horse Shoe 
Lake Drainage District v. Crane Co......cccccesecscccseceeeersceseees 323 
Issues not sustained by sufficient evidence may properly 
be withdrawn from the jury. Farmers State Bank v. 


Ley dick, .neeccsesceceeseeceeceeesesceseceneeeesnneeneeneenensesensoteeacensenneeeseateaeeenates 586 
Specia] findings, unless manifestly wrong, control a gen- 
eral verdict. Karr v. Brow?u.....-..ccccccscctscssessescsecenccsnesssceeesnnes 626 


A request by both parties for a directed verdict consti- 
tutes a submission of the case, both as to fact and law, 
to the court. Pearlman v. Smitzer...e.cccccccscceccecceseeseeeeseene 135 
Denial of motion by defendant for a directed verdict held 
proper, where plaintiff has made a prima facie case.. 
Nittler-Rhump Co. 0. JOM€8....2.-:ccccsececcessscessssssecessecassceeeseseecene 238 
Where the evidence is conflicting, it is proper to deny a 
motion for a directed verdict. Nittler-Rhump Co. v. Jones 238 
Where both parties move for a directed verdict, the find- 
ing of the court takes the place of a verdict. Funke v. 


PPO8 22 lec cabelas sch Nahe Sheet ba dug snetuesehsbue Rude austen satus 541 
An instruction may prevent prejudice from misconduct 
of counsel. Aten v. Quantocek............ putea Yedelads drt levee Getystredsvsdee 288 
Refusal] of an instruction embodied in substance in the 
court’s instructions is not error. Bishop v. Liston................ 559 
Refusal of an instruction covered by the court’s instruc- 
tions is not error. Jorgensen v. Robinson Seed Co............. 573 


The court should instruct that the presumption that a 
document shows what a party by affidavit states is rebut- 
table. Sallander v. Prairie Life Ins. CO....cccccccsccccsceeececeee, 629 
An instruction placing the burden of proof on defendant 
relying on the validity of a written instrument held er- 
roneous. Madura v. McK illip............ceccccccccccceccsceesceeteeteseseeeeenes 783 


The theory of a resulting trust is based en the intent im- 
puted to the parties, and the proof must be clear and 
convincing. Davis v. Davis.......c-cccccccececeeecseseeneeeseeeessee ceeee 178 
Suit to establish a trust brought within a year after claim 
of ownership of land held not barred by latches. Stutz- 
MAN Vi GOATh Ort... ..ceeccececesceseceececestennecssceecesseeeneessoeenesesscnscees 827 
Evidence held to establish a trust. Stutzman v. Gearhart 827 
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Vendor and Purchaser. 


1. 


Venue. 


Where the vendee renounces an executory contract, the 
vendor is relieved from tendering performance at ma- 
turity. Chermak v. Smoltktaai....-ccccceccececensenecesseeneneeseestnneaeees 
When vendor bound to disclose facts. O’Shea v. Morris 
Where a transaction is evidenced by several instruments, 
they should be considered together to determine the rights 
and liabilities of the parties. McCaw v. Swallow................ 
The trading price of land is not necessarily the measure 
of relief in an action to recover back payments on rescis- 
Sion. MeCaw v. Swallow..i...ecccccccsccccsececeseeeeeessecesscnseeeesncetecseaes 
Title to land is not necessarily unmarketable, because in- 
cumbered by a lien which may be discharged with purchase 
money at time fixed for delivery of the deed. Olson v. 
WOOGROUSE 4 seccseetes cette dence vay enatsew Mae cessation Wee eaaet bcs deszatt 
A vendee who demands cancelation of contract for non- 
performance must show compliance with its terms or 
tender of performance. Olson v. Woodhouse....... ...-:-sc0-- 
The unauthorized substitution of a grantee in a deed is 
a material alteration which will avoid the deed. King v. 
De Tr Gihcerso tote Sc essere oa Sec coMretnial st) as be aid AD ISRO Oe 
A purchaser from a grantee whose name was substituted 
after delivery of a deed acquires no title, though without 
Notice. King v. DeTr.i.ececccceccccccscecccesessscceesseeenseseesessseseeseenees 
Where time is of the essence of a contract to convey land, 
the purchaser may treat the contract at an end if the 
vendor is not able to perform on the day fixed. Moore 
Vs MOP Rel isc.coc ces acca Beets sca sess aavddenle doce dbesusivtiei sen Bh etS i Seaeehacede 
The words “fall due” as used in connection with taxes 
held as meaning “delinquent.” White v. Leyden................ 


An action against a resident for a money judgment must 
be brought in the county where he resides or may be 
Served. Brawn V. QUI... ccccccccccccscccecsseesceseecsteccevecesesseceacecss 
Suit to rescind contract for sale of stock held properly 
brought in county where contract was made. Edgar v. 
Skinner Packing Co 


Waters. 


1. 


Title to water mains laid by the owner of an addition to a 
city under a contract with a water company held to vest 
in the water company. Creighton Real Estate Co. v. City 
A water company’s deed to a city construed to require the 
city to reimburse a landowner for costs of water mains. 
Creighton Real Estate Co. v. City of OMm@hG.....020..ccccccecene. 
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Wills. 
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SEE EXECUTORS AND ADMINISTRATORS, 3, 4. 
Notice of application by executors for construction of a will 
and directions as to their duties is not necessary to juris- 


diction. Draper v. BOger......-----.....0cscccc--cseeeeeeeeeeeeneeeneeetteeeteeees 
Witnesses. 
1. In an action against the representative of a deceased per- 


son and a surviving partner, evidence of interested witness 
as to conversations with deceased held competent. where 
not adverse to decedent’s interest. Geise v. Yarter............ 
A foundation must be laid in order to impeach a witness 
for contradictory statements... Meyers v. State................---. 
A professional nurse assisting a physician cannot testify 
to confidential communications between a patient and the 
physician. Culver v. Union P. Ry. Co..........22:c-eceesceeeeeeeenees 
A sergeant of the army medical corps may testify as to an 
application made to him for treatment for venereal 
diseases. Culver v. Union P. RB. Cov..i...cecce2neeceeecteeeeeeenneeee 
Purpose of statute making husband and wif: incompetent 
to testify concerning communications made by one to the 
other during marriage, stated. Stocker v. Stocker........ 
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